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II. THE SELL FACrORS

Charles Sell was a former dentist with a long history of mental
illness."1 The federal government charged him with mail fraud,
Medicaid fraud, and money laundering in connection with the
submission of "fictitious insurance claims for payment."' 12 In 1998,
"the grand jury issued a new indictment charging Sell with
attempting to murder the FBI agent who had arrested him and a
former employee who planned to testify against him in the fraud
case."'3 In 1999, a federal magistrate found Sell not competent to
stand trial and ordered him to be hospitalized for competency
restoration treatment.14 Thereafter, the treatment facility sought
permission to administer antipsychotic medication after Sell
refused to do so voluntarily.1 ' After a hearing, the federal
magistrate found that Sell was a danger to himself and others, that
the drugs would render him less dangerous, and that there was a
substantial probability that the medication would restore Sell's
competency.16 The district court found the magistrate's factual
determination that Sell was dangerous to be clearly erroneous, but
nonetheless upheld the medication order on the grounds that the
antipsychotic medications were "medically appropriate" and were
''necessary to serve the government's compelling interest in
obtaining an adjudication of defendant's guilt or innocence of
numerous and serious charges."17 A divided panel of the court of
appeals affirmed the judgment upholding the order, but agreed
with the district court's determination that the evidence did not
support a finding that Sell was a danger to himself or others while
at the treatment facility.18 The Supreme Court granted certiorari
to consider whether the lower courts had erred in "allowing the
government to administer antipsychotic medication [to Sell]
against his will solely to render him competent to stand trial for

11. Id.
12. Id. at 170.
13. Id.
14. Id. at 171.
15. Sell, 539 U.S. at 171.
16. Id. at 173. The magistrate stayed the order to administer the medication to allow

Sell a chance to appeal to the district court. Id.
17. Id. at 173-74.
18. Id. at 174.
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non-violent offenses." 19

In framing its analysis, the Court in Sell observed that two
earlier cases had determined

that the Constitution permits the Government involuntarily to
administer antipsychotic drugs to a mentally ill defendant facing
serious criminal charges in order to render that defendant
competent to stand trial, but only if the treatment is medically
appropriate, is substantially unlikely to have side effects that may
undermine the fairness of the trial, and, taking account of less
intrusive alternatives, is necessary significantly to further important
governmental trial-related interests.2 0

19. Sell v. United States, 539 U.S. 166, 175 (2003) (quoting Brief for the Petitioner at
i, Sell, 539 U.S. 166 (No. 02-5664)).

20. Id. at 179. The two prior cases were Washington v. Harper, 494 U.S. 210 (1990),
which addressed the involuntary administration of antipsychotic medication to prison
inmates who either were gravely disabled or posed a danger to themselves or others, and
Riggins v. Nevada, 504 U.S. 127 (1992), which is closer on point to the issue addressed in
Sell. Riggins faced murder charges and was voluntarily taking antipsychotic medications
in the jail. Riggins, 504 U.S. at 129-30. After the court found him competent to stand
trial, his defense moved for a suspension of the medications that he had been taking. Id. at
130. He urged that-as part of offering an insanity defense at trial-he should have the
right to show jurors a more accurate view of his mental state at the time of the underlying
offense. Id. The trial court denied the motion, and Riggins was convicted of murder and
sentenced to death. Id. at 131. The Court in Riggins relied on Harper to declare that
"Nevada certainly would have satisfied due process if the prosecution had demonstrated,
and the District Court had found, that treatment with antipsychotic medication was
medically appropriate and, considering less intrusive alternatives, essential for the sake of
Riggins' own safety or the safety of others." Id. at 135. The Court also reasoned that the
state could have justified "medically appropriate, involuntary treatment with the drug by
establishing that it could not obtain an adjudication of Riggins' guilt or innocence by using
less intrusive means." Riggins, 504 U.S. at 135. The Court, however, appeared troubled
by the fact in Riggins that the trial court had "denied Riggins' motion to terminate
medication with a one-page order that gave no indication of the court's rationale." Id. at
131. The Court described the order as "laconic" and expressed concern that the order
made no determination about the need for continuing the medication and included no
"findings about reasonable alternatives." Id. at 136. Given the sketchy record, the Court
commented, "Efforts to prove or disprove actual prejudice from the record before us
would be futile, and guesses whether the outcome of the trial might have been different if
Riggins' motion had been granted would be purely speculative." Id. at 137. The Court
remanded the case after concluding the following: "Because the record contains no finding
that might support a conclusion that administration of antipsychotic medication was
necessary to accomplish an essential state policy .... we have no basis for saying that the
substantial probability of trial prejudice was justified." Id. at 138. The Riggins Court,
however, left unresolved the issue of whether the government can order the
administration of antipsychotic medication to a defendant with mental illness for the sole
purpose of assuring that the defendant is competent to stand trial. Douglas Mossman et
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Accordingly, the Court in Sell concluded that the foregoing
"standard will permit involuntary administration of drugs solely
for trial competence purposes in certain instances."2 The Court
then provided a framework for trial courts to apply when
analyzing and balancing the competing interests as part of
considering whether to order the administration of antipsychotic
medication for the sole purpose of rendering a defendant
competent to stand trial.22 In particular, the Court identified four
areas for trial courts to consider:

(1) Significance of governmental interests. Is the government's
interest in bringing the individual to trial important? 23  Is the
offense a serious crime against a person or property? 24 Would the
"defendant's failure to take drugs voluntarily ... mean lengthy
confinement in an institution for the mentally ill" and thereby
"diminish the risks that ordinarily attach to freeing without
punishment one who has committed a serious crime"? 25 Would it
"be difficult or impossible to try a defendant who regains
competence after years of commitment during which memories
may fade and evidence may be lost"? 26

(2) Furtherance of governmental interests. Will the involuntary
medication serve to further the governmental interests? 27 That is,
will the administration of the drugs be "substantially likely to
render the defendant competent to stand trial," but be
"substantially unlikely to have side effects that will interfere
significantly with the defendant's ability to assist counsel in
conducting a trial defense"? 28

(3) Consideration of alternatives. Is the involuntary medication
necessary to further the governmental interests? 29 In this regard,
has the trial court considered "any alternative, less intrusive
treatments" and whether these "are unlikely to achieve

al., AAPL Practice Guideline for the Forensic Psychiatric Evaluation of Competence to
Stand Trial, 35 J. AM. ACAD. PSYCHIATRY & L. S3, S10 (2007 Supp.).

21. Sell, 539 U.S. at 180. The Court, however, indicated that "those instances may be
rare." Id.

22. Id. at 180-81.
23. Id. at 180.
24. Id.
25. Sell, 539 U.S. at 180.
26. Id.
27. Id. at 181.
28. Id.
29. Id.
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substantially the same results"?3"
(4) Medical appropriateness. Will the "administration of the

drugs" be "medically appropriate, i.e., in the patient's best medical
interest in light of his medical condition"? 31

The Court, however, emphasized that prior to applying the
foregoing test, a trial court should first consider whether forced
medication would be permissible or warranted on other grounds.32

In this regard, the Court observed that "courts typically address
involuntary medical treatment as a civil matter, and justify it" on
grounds such as when it is "in the best interests of a patient who
lacks the mental competence to make such a decision" or "where
the patient's failure to accept treatment threatens injury to the
patient or others."'3 3  Accordingly, the Court opined that a
criminal court "should ordinarily determine whether the
Government seeks, or has first sought, permission for forced
administration of drugs on these other ... grounds" before
approving "forced administration of drugs for purposes of
rendering a defendant competent to stand trial[.]" '34

After setting forth this analytical approach, the Court
determined that the orders affecting Sell could not stand and that
the case should be remanded for further proceedings consistent
with its opinion.3 5 The magistrate's orders had been premised
primarily on a finding that Sell was dangerous.3 6 But because the
district and circuit courts had determined that the findings of
dangerousness were clearly erroneous, the Court was of the view
that the "lower courts had not adequately considered trial-related
side effects, the impact on the sentence of Sell's already-lengthy
confinement, and any potential future confinement that might

30. Sell v. United States, 539 U.S. 166, 181 (2003).
31. Id.
32. See id. at 181-82 ("A court need not consider whether to allow forced

medication" for the purpose of rendering a criminal defendant competent to stand trial "if
forced medication is warranted for a different purpose, such as ... the individual's
dangerousness, or... where refusal to take drugs puts his health gravely at risk.").

33. Id. at 182.
34. Id. at 183.
35. Sell, 539 U.S. at 186.
36. Id. at 183.
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