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Courvoisier after informing one of the two trial judges of
Courvoisier's confession.' 5 9 Phillips later publicly stated that he
was urged by Baron Parke to defend Courvoisier to the best of his
ability, using "all fair arguments arising on the evidence."' 6 °

But during a three-hour peroration after Courvoisier had
privately confessed his guilt, Phillips told the jury:

"And, even supposing him guilty of the murder, which indeed is
known to the Almighty God alone, and of which for the sake of his
eternal soul, I hope he is innocent, it is better far that in the dreadful
solitude of exile he should,... atone by lingering repentance for the
deed, than that he should now be sent in the dawning of his
manhood to an ignominious death.., where the truth is not clear. I
say that the proof adduced is not conclusive of murder ... "161

Sharswood emphatically defended Phillips's actions.' 6 2  One
difficulty with Sharswood's report of Phillips's conduct is that
Parke's quoted statement appears to have been a command about
how to act during the course of the trial, not an after-the-fact
commendation. 163 Further, had Phillips impermissibly stated his

A.B.A. REP. 1, 103 (1907) (same).
159. Cf DAVID MELLINKOFF, THE CONSCIENCE OF A LAWYER 135-41 (1973)

("Charles Phillips had addressed the jury, his conscience burdened with the confidential
confession of Courvoisier's guilt .... "). Mellinkoff's book offers an excellent rumination
on Courvoisier.

160. See id. at 139-40 (citing the correspondence between Phillips and Warren in
which Phillips urges that Baron Parke encouraged him to represent Courvoisier despite
Courvoisier's admission of guilt); Samuel Warren, The Mystery of Murder, and Its
Defence, reprinted in 2 MISCELLANIES: CRITICAL, IMAGINATIVE, AND JURIDICAL 1, 27
(Edinburgh and London, William Blackwood & Sons 1855) (noting Phillips's report of
what Parke told him when representing Courvoisier, and reprinting the correspondence);
Professional Conduct-The Courvoisier Case, 12 MONTHLY L. REP. 433, 433-36 (1850)
(quoting the letter of Charles Phillips to Samuel Warren first published in the Times
(London) on November 20, 1849). Sharswood repeated Phillips's claim of Parke's
statement, but used all capital letters. GEORGE SHARSWOOD, AN ESSAY ON
PROFESSIONAL ETHICS (5th ed. 1907), reprinted in 32 A.B.A. REP. 1,107 (1907).

161. DAVID MELLINKOFF, THE CONSCIENCE OF A LAWYER 120 (1973); see also
DAVID J.A. CAIRNS, ADVOCACY AND THE MAKING OF THE ADVERSARIAL CRIMINAL
TRIAL, 1800-1865 app. 3, at 188, 200 (1998) (reprinting, in appendix 3, portions of
Phillips's statement to the jury in Courvoisier, taken from the June 22, 1840 issue of the
Times (London), which reported his statement in the third person).

162. See GEORGE SHARSWOOD, AN ESSAY ON PROFESSIONAL ETHICS (5th ed.
1907), reprinted in 32 A.B.A. REP. 1,107 (1907) (arguing that Phillips had "no alternative"
except, "as Baron Parke has well expressed it, to use ALL FAIR ARGUMENTS
ARISING ON THE EVIDENCE").

163. Sharswood's report of Courvoisier is intended to exonerate Phillips from any
charges of immoral or unethical behavior. Cf GEORGE SHARSWOOD, A COMPEND OF
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belief in Courvoisier's innocence?
After Courvoisier was convicted, he began publicly to confess

his guilt, over and over again. In short order, it became known
that Courvoisier had confessed his guilt to Phillips before the trial
had ended (the timing of the confession was in dispute in
published reports). One initial news report opined that "with that
honourable zeal which always distinguishes [Phillips] for his
clients, he made the best of a very bad cause." 1 6 4 A letter to the
Times (London) published three days later argued that "he who
defends the guilty, knowing him to be so, forgets alike honour and
honesty.",165  Part of the controversy raged due to Phillips's
repeated questions on cross-examination of a maid, Sarah Mancer,
over whether she said she saw her employer, Lord Russell,"murdered" in bed. 1 6 6 Phillips repeatedly asked whether she had
said this. Flustered, Mancer denied saying so. This cross-
examination was offered as evidence that Phillips had dishonor-
ably attempted to place blame for Lord Russell's murder upon a
poor servant. Two problems complicated this attack on Phillips.
First, Sarah Mancer testified during the first day of trial, before
Courvoisier's sudden confession. 16 7  Second, as made clear by

LECTURES ON THE AIMS AND DUTIES OF THE PROFESSION OF THE LAW 40-44
(Philadelphia, T. & J.W. Johnson 1854) (noting that attorneys in Phillips's situation have
"no alternative, then, but to perform [their] duty"); GEORGE SHARSWOOD, AN ESSAY ON
PROFESSIONAL ETHICS (5th ed. 1907), reprinted in 32 A.B.A. REP. 1, 103-07 (1907)
(same). He did not quote the statement of Baron Parke until the end of his discussion,
and he implied that Phillips used only the arguments based on the evidence. GEORGE
SHARSWOOD, AN ESSAY ON PROFESSIONAL ETHICS (5th ed. 1907), reprinted in 32
A.B.A. REP. 1, 107 (1907). But Sharswood knew that critics of Phillips had fastened on to
the speech given to the jury after the confession. He dismissed its importance by
concluding "[t]he language of counsel, on such occasions, during the excitement of the
trial, in the fervor of an address to the jury, is not to be calmly and nicely scanned in the
printed report." Id. at 104. Sharswood protested too much.

164. DAVID MELLINKOFF, THE CONSCIENCE OF A LAWYER 141 (1973) (quoting
CHRONICLE (London), June 22, 1840). The case ended on Saturday, June 20, 1840. Id. at
101.

165. Id. at 142 (quoting TIMES (London), June 25, 1840); cf. id. at 193-94 (quoting
License of Counsel, CHRONICLE (London), June 25, 1840, which defended Phillips's
action and declared that any failure on Phillips's part to point out discrepancies,
contradictions, and omissions in evidence would have been a "gross violation of duty").

166. See id. at 73, 192-93 (reporting Ms. Mancer's signed statement that "[she] saw
his Lordship ... murdered in bed" and discussing the controversy surrounding Phillips's
vigorous cross-examination of Ms. Mancer on this point).

167. See DAVID MELLINKOFF, THE CONSCIENCE OF A LAWYER 72-73 (1973)
(discussing Sarah Mancer's testimony in the chapter "Trial: Opening Day").
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David J.A. Cairns, Phillips's repeated questions of Mancer were a
consequence of the Prisoners' Counsel Act of 1836.168 Before the
Prisoners' Counsel Act, a person charged with a felony had no
right to counsel in England. 169  The Prisoners' Counsel Act also
gave to the defendant the right to a copy of any depositions of any
witnesses taken before trial? 7 0  Sarah Mancer had given a
deposition at the coroner's inquest, which she had signed. The
deposition included the statement, "I saw his Lordship dead
murdered in bed." '1 71 Phillips possessed a copy of that deposition,
and one goal of his cross-examination was to have Mancer
acknowledge the statement made in the deposition. At the very
least, if a servant said she saw Russell "murdered," that might cast
reasonable doubt on Courvoisier's guilt by shifting it to her or to
other servants.1 72 But Phillips's procedural difficulty was that he
had to obtain this admission from Mancer without referring to the
deposition. That was because, as Cairns notes, if Phillips referred
to the deposition during the prosecution's case-in-chief, defense
counsel gave up the "last word" pursuant to the Prisoners' Counsel
Act.1 73 The last word was the privilege of giving the final speech
to the jury, a right highly prized and rarely forfeited by English
defense counsel. 17 4  The result of this provision of the Act was
that "[t]he jury were treated to the browbeating of a confused
housemaid by an experienced criminal barrister, at the end of

168. DAVID J.A. CAIRNS, ADVOCACY AND THE MAKING OF THE ADVERSARIAL
CRIMINAL TRIAL, 1800-1865, at 120-24 (1998) (noting the ways in which Phillips used the
procedures allowed under the Prisoners' Counsel Act in cross-examining Sarah Mancer).

169. Cf id. at 120 (indicating that before the establishment of the Prisoners' Counsel
Act, prisoners "had a right to be present when the depositions were taken, and to question
the witnesses").

170. Id.
171. DAVID MELLINKOFF, THE CONSCIENCE OF A LAWYER 73 (1973). "Dead" was

crossed out in the deposition. Id.
172. Cf id. at 191 ("If the peculiarity of Sarah Mancer's early morning responses to

the discovery of the corpse had passed unnoticed in Phillips's argument, . . . everyone in
the world ... would have thought the omissions strange."). In his speech to the jury, given
after Courvoisier's confession, Phillips informed the jury that his cross-examination of
Sarah Mancer should not be understood to "cast the crime upon either of the female
servants." DAVID J.A. CAIRNS, ADVOCACY AND THE MAKING OF THE ADVERSARIAL
CRIMINAL TRIAL, 1800-1865 app. 3, at 191 (1998) (reprinting as appendix 3 Phillips's
statement to the jury in Courvoisier). The other female servant was the cook Mary
Hannell.

173. DAVID J.A. CAIRNS, ADVOCACY AND THE MAKING OF THE ADVERSARIAL
CRIMINAL TRIAL, 1800-1865, at 121 (1998).

174. Id.

[Vol. 40:343
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