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conflicting, statutes.6 For example, while some cases have held or im-
plied that a peace officer has statewide authority to make warrantless
arrests for offenses committed within his presence or view,7 other
cases limit both the peace officer's authority and status to a narrowly
circumscribed geographical area.'

Although the ramifications of a broad or narrow interpretation of a
peace officer's arrest authority impact several areas of law, 9 the most
critical and often litigated concern is the legality of warrantless arrests
and searches incident to those arrests, and, ultimately, the admissibil-
ity of evidence obtained subsequent to an unlawful arrest. 10 To ad-

6. Compare TEX. CODE CRIM. PROC. ANN. art. 14.01(a) (Vernon 1977)(authorizes peace
officer to arrest without warrant for "offenses against the public peace") with id. art. 14.03(c)
(authorizes warrantless arrest for violations of title 9, chapter 42, Texas Penal Code).

7. See, e.g., Buse v. State, 435 S.W.2d 530, 532 (Tex. Crim. App. 1968)(under TEX. CODE
CRIM. PROC. ANN. art. 14.01(b), peace officer has statewide authority to make arrest), over-
ruled, Angel v. State, 740 S.W.2d 727, 736 (Tex. Crim. App. 1987); Hurley v. State, 155 Tex.
Crim. 315, 316, 234 S.W.2d 1006, 1007 (1950)(peace officer has authority to make arrest for
drunk driving anywhere in state), overruled, Angel v. State, 740 S.W.2d 727, 732 (Tex. Crim.
App. 1987).

8. See, e.g., Preston v. State, 700 S.W.2d 227, 229 (Tex. Crim. App. 1985)(campus peace
officer's authority limited to "property under the control and jurisdiction of the institutions of
higher education or otherwise in the performance of his duties")(quoting TEX. EDUC. CODE
ANN. § 51.203 (Vernon 1987)); Christopher v. State, 639 S.W.2d 932, 937 (Tex. Crim. App.
1982)(opinion on rehearing)(each peace officer's authority limited to "his jurisdiction"; thus, a
game warden has authority as peace officer only while in state park or at historic site); Weeks
v. State, 132 Tex. Crim. 524, 526-27, 106 S.W.2d 275, 276 (1937)(city peace officer's authority
confined to limits of city), overruled, Angel v. State, 740 S.W.2d 727, 736 (Tex. Crim. App.
1987).

9. Whether a person is accorded peace officer status throughout the state is of considera-
ble importance when a "peace officer" is charged with the offense of unlawfully carrying weap-
ons. See TEX. PENAL CODE ANN. § 46.02 (Vernon 1974). Since this offense is not applicable
to a "peace officer," it is important to know whether a person commissioned as a peace officer
is a peace officer for all purposes. See id. § 46.03(a)(6) (Vernon Supp. 1988). Most of the case
law on this point, while not often cited, holds that a peace officer is only a peace officer within
his jurisdiction, and thus, outside that jurisdiction the officer has no more authority to carry a
weapon than does any other citizen. See, e.g., Jones v. State, 91 Tex. Crim. 240, 243, 238 S.W.
661, 662 (1922)(officer's authority to carry weapon exists only where in actual discharge of
official duties); Ransom v. State, 73 Tex. Crim. 442, 444, 165 S.W. 932, 933 (1914)(officers'
right to carry arms with impunity limited to prescribed territory where employed); Ray v.
State, 44 Tex. Crim. 158, 159, 70 S.W. 23, 24 (1902)(officer is "peace officer" only while in his
own "bailiwick"). In Ray v. State, the court upheld a conviction of a Fort Worth peace officer
who was charged with unlawfully carrying a weapon while in the city of San Antonio. See
Ray, 44 Tex. Crim. at 159, 70 S.W. at 24. The basis of the court's opinion is that a peace
officer is only a peace officer while in the confines of his own bailiwick. See id. "Bailiwick" is
defined as "[a] territorial segment over which a bailiff or sheriff has jurisdiction; not unlike a
county in today's governmental divisions." BLACK'S LAW DICTIONARY 129 (5th ed. 1979).

10. See, e.g., Christopher v. State, 639 S.W.2d 932, 937 (Tex. Crim. App. 1982)(opinion
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dress this concern, this article will describe the confusion and conflict
that exists concerning the scope of a peace officer's arrest jurisdiction
by reviewing the various statutory grants of authority and the judicial
interpretations of those statutes. The article then analyzes the current
state of Texas law in light of policy considerations and suggests ways
in which competing needs, legislation, and case law may be effectively
reconciled.

II. ARRESTS

A. In General

The courts in Texas begin with the general premise that the consti-
tutions of Texas1" and of the United States,' 2 as well as the laws of
Texas, require that all arrests be made pursuant to a warrant. 4 Ac-
ceptance of this premise by the Texas Legislature is evidenced by its
enactment of limited exceptions to the warrant requirement. 5 Texas
courts have interpreted these statutes as requiring that a warrant be
obtained before an arrest is made, unless one of the limited statutory
exceptions applies.' 6 This has come to mean that the right to arrest

on rehearing)(evidence admissible when obtained as a result of defendant's arrest by game
warden for speeding), overruled on other grounds, Preston v. State, 700 S.W.2d 227, 230 (Tex.
Crim. App. 1985); Irwin v. State, 147 Tex. Crim. 6, 7-8, 177 S.W.2d 970, 974 (1944)(same),
overruled on other grounds, Angel v. State, 740 S.W.2d 727, 735-36 (Tex. Crim. App. 1987);
Weeks v. State, 132 Tex. Crim. 524, 526-27, 106 S.W.2d 275, 275 (1937)(same), overruled on
other grounds, Angel v. State, 740 S.W.2d 727, 736 (Tex. Crim. App. 1987); see also United
States v. Garcia, 676 F.2d 1086, 1087 (5th Cir.)(challenging admissibility of evidence obtained
by alleged illegal arrest by game warden), vacated on other grounds, 462 U.S. 1127 (1982);
Love v. State, 687 S.W.2d 469, 470 (Tex. App.-Houston [1st Dist.] 1985, pet.
ref'd)(challenging evidence obtained when defendant arrested and searched by Pasadena city
police while in city limits of Houston).

11. See TEX. CONST. art. I, § 9 ("people shall be secure in their persons, houses, papers
and possessions, from all unreasonable seizures or searches").

12. See U.S. CONST. amend. IV (right to be free from unreasonable searches and
seizures).

13. See TEX. CODE CRIM. PROC. ANN. arts. 14.01-.02 (Vernon 1977) & art. 14.03
(Vernon Supp. 1988) & art. 14.04 (Vernon 1977)(lists statutory exceptions to general rule that
all arrests must be made pursuant to warrant).

14. See, e.g., Rental v. State, 656 S.W.2d 487, 490 (Tex. Crim. App. 1983)(peace officer
must always obtain arrest warrant whenever possible); Hogan v. State, 631 S.W.2d 159, 161
(Tex. Crim. App. 1982)(same); Hardison v. State, 597 S.W.2d 355, 357 (Tex. Crim. App.
1980)(same).

15. See TEX. CODE CRIM. PROC. ANN. ch. 14 (Vernon 1977 & Supp. 1988); id. art. 18.16
(Vernon 1977).

16. See, e.g., Randall v. State, 656 S.W.2d 487, 490 (Tex. Crim. App. 1983)(arrest illegal
because article 14.04 exceptions not met); Hogan v. State, 631 S.W.2d 159, 161 (Tex. Crim.

4

St. Mary's Law Journal, Vol. 19 [1987], No. 4, Art. 2

https://commons.stmarytx.edu/thestmaryslawjournal/vol19/iss4/2



1988] TEXAS WARRANTLESS ARREST JURISDICTION 861

without warrant in Texas is granted only by statute.'" Texas courts
have expressly held that warrantless arrests are "per se unreasona-
ble,"" burdening the state to establish the legality of the warrantless
arrest. 9 The overriding principle behind the courts' approach is that
an arrest made without warrant threatens the constitutional right to
be free from unreasonable searches and arrests.2 0 A warrantless
arrest bypasses the safeguards provided by the warrant procedure, in-
cluding the review and objective determination by a detached magis-
trate of whether probable cause exists to justify the arrest.2  The
warrantless arrest procedure substitutes an after-the-fact judicial as-
sessment of the reasonableness of the arrest or search, which may be,
or appear to be, influenced by the existence of incriminating evidence
which has already been obtained.2  For these reasons, courts should
strictly construe each statutory exception to the warrant requirement,
and maintain the state's burden to persuade that one of the exceptions
applies.2 3

Although all states are bound by the federal constitutional guaran-

App. 1982)(officers failed to show defendant tried to escape, thus, failed to meet exception);
Honeycutt v. State, 499 S.W.2d 662, 663-34 (Tex. Crim. App. 1973)(imminent escape essential
to warrantless arrest; otherwise, officers should get warrant when possible).

17. See, e.g., Heath v. Boyd, 141 Tex. 569, 571, 175 S.W.2d 214, 215 (1943)(warrantless
arrest must be expressly authorized by statute); Honeycutt, 499 S.W.2d at 665 (warrantless
arrest must come squarely within statutory classification); Giacona v. State, 164 Tex. Crim.
325, 326-27, 298 S.w.2d 587, 589 (1957), overruled on other grounds, Tumlin v. State, 171 Tex.
Crim. 512, 513, 351 S.W.2d 242, 243 (1961)(warrantless arrest controlled only by statute).

18. See, e.g., McVea v. State, 635 S.W.2d 429, 432 (Tex. Crim. App. 1982)(unauthorized
warrantless arrest per se unreasonable); Honeycutt, 499 S.W.2d at 663-64 (constitutional pre-
cept that police should always obtain arrest warrants; statutory exceptions strictly construed).

19. See, e.g., McVea, 635 S.W.2d at 432 (state's burden to prove legality of warrantless
arrest); Hooper v. State, 533 S.W.2d 762, 767 (Tex. Crim. App. 1976)(burden on state to prove
warrantless arrest legality).

20. See, e.g., Beck v. Ohio, 379 U.S. 89, 97 (1964)(warrantless arrests bypass safeguards
provided by probable cause requirement); Wong Sun v. United States, 371 U.S. 471, 479-80
(1963)(constitutionality of arrests more reliable when police must obtain warrant); Honeycutt,
499 S.W.2d at 663-64 (Tex. Crim. App. 1973)(warrants provide constitutional safeguards).

21. See Honeycutt, 499 S.W.2d at 664 n. I (warrantless arrest bypasses prior judicial deter-
mination of probable cause).

22. See Beck, 379 U.S. at 96 (objective of probable cause circumvented by warrantless
arrest); Honeycutt, 499 S.W.2d at 664 n. 1 (warrantless arrest bypasses prior judicial determina-
tion of probable cause).

23. See, e.g., Heath v. Boyd, 141 Tex. 569, 572-573, 175 S.W.2d 214, 216 (1943)(warrant-
less arrest exceptions noted); Honeycutt, 499 S.W.2d at 664 n.2, 665 (warrantless arrest excep-
tions arise from necessity); Giacona v. State, 164 Tex. Crim. 325, 327, 298 S.W.2d 587, 589
(1957), overruled on other grounds, Tumlin v. State, 171 Tex. Crim. 512, 513, 351 S.W.2d 242,
243 (1961)(arrest without warrant requires more than mere suspicion or belief).
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