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I. INTRODUCTION

The process of creating suburban shopping centers' from which
retailers may conduct their business is a form of real estate devel-
opment which became common in America only in the last forty
years.? The retailing industry, itself, has existed for centuries;® nev-
ertheless, only in the last 150 years or so has that industry flour-
ished, a result of the evolution of our society into a more central-
ized structure and the emergence of a need for more refined and
comprehensive retailing systems.* During the last forty years,
changes in American transportation habits as well as residential
patterns have greatly influenced the format of shopping areas,
whose growth is directly tied to the proliferation of the automo-
bile.® As this evolution took place, retailing centers located in cen-
tral business districts became less popular, less profitable and,
therefore, less common; in their place grew the suburban shopping
center.® Along with the growth of this type of retailing environ-

1. The term “shopping center” has been defined as:

[A] group of architecturally unified commercial establishments built on a site which is
planned, developed, owned, and managed as an operating unit in its location, size,
and type of shops to the trade area that the unit serves. The unit provides on-site
parking in definite relationship to the types and total size of the stores.

URBAN LAND INsT., SHOPPING CENTER DEVELOPMENT HANDBOOK 1 (1977).

2. See H. CARPENTER, JR., SHOPPING CENTER MANAGEMENT 5 (1978); L. REDSTONE, NEW
DiMeNsIONS IN SHOPPING CENTERS AND STORES xviii (1973).

3. D. GosLiNG & B. MaITLAND, DESIGN AND PLANNING OF RETAIL SYSTEMS 4-5 (1976).
Shops and other environments of commerce have existed for thousands of years, but the
industry of distributing goods on a high-volume basis did not truly develop until the nine-
teenth century when consumers began to congregate in cities creating mass markets and the
technology of the Industrial Revolution provided the means to produce large quantities of
goods and to transport them efficiently long distances to these newly created urban centers.
See'id. at 4-7.

4. See id. at 7.

5. See id. at 22-23.

6. See L. REDsTONE, NEW DiMENSIONS IN SHOPPING CENTERS AND STORES xviii-ix (1973).
Whereas in 1949 only 49 suburban shopping centers were known to exist in the United
States, by the early 1970's, there existed over 15,000 such centers and approximately forty-
three percent of retail trade (excluding automobiles, service stations, and miscellaneous non-
shopping center type retailing, such as hay, grain, and feed stores) in North America in 1973
was conducted in planned suburban shopping centers. See W. AppLEBAUM & S. KaYLIN, Case
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ment, a new actor was injected into the retailing business—the
shopping center developer.’

The person creating the shopping center—the devel-
oper—participates, as the owner of the entire shopping center, in
leases which are designed to regulate the rights of the various re-
tailers occupying portions of the shopping center.® Another type of
agreement, applicable to the situation in which the developer owns
only a portion of the shopping center and retailers or other persons
own the balance of the shopping center, may be referred to as a
“Reciprocal Agreement,” and is the subject of this article.® Because
the interests of the various participants in the development pro-
cess and the subsequent ongoing operations of a shopping center
are adverse, lawyers representing each of the participants are often
involved in preparing these documents.

Reciprocal Agreements are necesary because fee simple title to
shopping centers is not always entirely owned by the developer.
Although the developer generally prefers to retain ownership of the
entire shopping center in order to maximize the capital asset base
upon which his income is earned,'® economic circumstances, as well

StubiEs IN SHOPPING CENTER DEVELOPMENT AND OPERATION 1 (1974) (citing Kaylin, Shop-
ping Centers’ Share of the Market, SHOPPING CENTER WORLD, January, 1973, at 28). By the
end of 1976, there were 17,523 shopping centers located in the United States, containing
over 2.3 billion square feet of gross leasable area. Slightly in excess of two-thirds of that area
was located in shopping centers of less than 100,000 square feet of gross leasable area. See
H. CARPENTER, JR., SHOPPING CENTER MANAGEMENT 7-8 (1978).

7. See D. GosLING, & B. MAITLAND, DESIGN AND PLANNING Or REeTAIL Systems 28
(1976).

8. A lease necessarily involves a landlord-tenant relationship; conversely, a “Reciprocal
Agreement” is an agreement between the developer, owning a portion of the shopping
center, and retailers and other occupiers of the center, each owning their separate stores or
offices within the shopping center. Differences between leases and Reciprocal Agreements
are discussed in Section IX infra. Other agreements to which a developer will often be a
party include agreements to buy and sell land, to borrow and lend money, to construct the
shopping center, to obtain services and supplies necessary to the operation of the shopping
center, as well as various agreements with municipal entities concerning zoning, planning,
and platting regulations.

9. This article focuses exclusively on agreements between adjoining landowners in shop-
ping centers; excluded from consideration are similar types of agreements used in residential
developments, mixed use projects, and other types of real estate developments. Although
applicable to shopping centers of all sizes, this article primarily considers the large neigh-
borhood shopping centers. Such a shopping center will often count among its occupants
grocery stores, discount department stores and consumer-oriented home improvement
stores, as well as numerous smaller retailers.

10. A significant component of the value of the shopping center is the income generated
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as the demands of major retailers, often conspire to force the de-
veloper to sell one or more portions of the shopping center.!* With
ownership comes far greater control over the shopping center and,
by virtue of the developer’s larger initial economic commitment to
the shopping center,'? a stronger negotiating position for the right
to voice more control over the manner in which the other portions
of the shopping center will be used. In addition to the developer,
possible owners of the shopping center include the major retailers
occupying portions of the shopping center, retailers occupying free-
standing buildings unattached to any other buildings within the
shopping center (referred to in this Article as “out parcels”), and
investors who may own separable portions of the shopping
center.'®* The interests of conventional mortgage lenders must also
be considered, as they represent potential future owners of por-
tions of the shopping center in the event of a foreclosure.!* Each of
these parties possesses considerable negotiating strength in rela-
tion to the developer by virtue of the value they will create in the
developer’s land by their respective participation in the shopping
center. The major retailer is often especially aware of its indispen-
sable role in making the developer’s portion of the shopping center
more attractive to the smaller retailers who desire to locate near
major retailers.

The Reciprocal Agreement is designed to protect the premises

by the shopping center. See R. GARRETT, H. HoGaN, & R. STANTON, VALUATION OF SHOPPING
Centers 19-25 (1976). Consequently, if a developer is able to lease the shopping center at
rents sufficient to amortize the entire land and construction costs, he is able to retain his
entire investment, which to the extent inflation persists, will become more valuable. On the
other hand, if current market rental rates are insufficient to allow the developer to service
the land and construction debt, he may be forced to reduce that debt by selling a portion of
the shopping center thereby relieving himself of the obligation to finance construction of the
buildings to be placed on that portion of the shopping center. See W. ApPLEBAUM & S.
KavLIN, CaSE Stubies IN SHopPING CENTER DEVELOPMENT AND OPERATION 13-64 (1974).

11. See W. AprLEBAUM & S. KavYLIN, CAsE STupIES IN SHOPPING CENTER DEVELOPMENT
AND OPERATION 13-64 (1974).

12. This large initial economic commitment refers to the developer’s purchase of the
land.

13. See W. AppLEBAUM & S. KAYLIN, CAsE STUDIES IN SHOPPING CENTER DEVELOPMENT
AND OPERATION 13-64 (1974); Barton & Morrison, Equity Participation Arrangements Be-
tween Institutional Lenders and Real Estate Developers, 12 ST. MARY’s L.J. 929, 950
(1981).

14. See generally Gunning, A Lender’s View on Operating Agreements, in INTERNA-
TIONAL CouNnciL oF SHOPPING CENTERS REPORT No. 26 (1970); Annot., 45 A.L.R.2d 1197,
1197-1205 (1956).
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and assumptions of each participant concerning the manner in
which the shopping center should be developed and operated. The
general principles of shopping center development and operation
to be applied are often not disputed by the various participants.
Nevertheless, the application of those principles typically will be
negotiated at length as each participant seeks to preserve the
greatest flexibility possible in the use of its land while seeking to
restrict and define, as much as possible, the manner in which the
other portions of the shopping center will be used. The term ‘“Re-
ciprocal Agreement,”'® as used in this article, refers to comprehen-
sive agreements between adjoining landowners concerning those
easements, restrictions, and covenants necessary for the operation
of their respective properties as an integrated shopping center.®
Reciprocal Agreements may vary in size from simple contracts to
extraordinarily complex and lengthy documents. Whatever their
scope, the goal remains the same: to allow several owners of land to
use the aggregate land owned by them as a unified, functionally
integrated shopping center, thereby enhancing the individual re-
tailers’ opportunities to generate business by collectively providing
a more complete retailing menu for the consumer appetite.'”
Although the common law prescribes many of the rights and ob-
ligations of parties concerning the easements, restrictions, and cov-
enants which collectively form the Reciprocal Agreement, virtually
all of those rules may be supplanted by agreements between the
parties provided the intention of the parties to the Reciprocal
Agreement is adequately expressed.'® Interestingly, a Reciprocal

15. These agreements are known in the industry by many appellations: “Reciprocal
Easement Agreements”; “Easements, Covenants and Restrictions”; “Reciprocal Easement
and Operations Agreements”; and “Development and Operating Agreements.”

16. Although generally grouped together in one document for purposes of convenience,
the various component agreements are not necessarily interdependent and on occasion it
may be appropriate to separate the various types of agreements into distinct documents; for
example, one may wish to separate the agreements to more conveniently accomodate differ-
ing termination proceedings. For an example of a Reciprocal Agreement which favors the
retailer, see generally H. KEnDRriCk & J. KENDRICK, TEXAS TRANSACTION GUIDE—LEGAL
Forms § 87.20 (1981). A Reciprocal Agreement more favorable to the developer can be
found in Terkel, Selected Aspects of Shopping Center Development, in STATE BAR oF TEX.
REeAL Est. ConTRACT INST. E-61 to 109 (1982).

17. See H. CARPENTER, JR., SHOPPING CENTER MANAGEMENT 6-7 (1978).

18. See, e.g., Lo-Vaca Gathering Co. v. Missouri-K-T R.R., 476 S.W.2d 732, 741 (Tex.
Civ. App.—Austin 1972, writ ref'd n.r.e.) (nothing in easement deed indicating intent of
grantor to convey right to consumer pipeline); Kearny & Son v. Fancher, 401 S.W.2d 897,
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Agreement is a hybrid between two legal disciplines, contracts and
property. As between the original parties to the Reciprocal Agree-
ment, the document creates primarily contractual relationships;
but, with respect to subsequent owners, in the absence of subse-
quent agreements designed to preserve the existing contractual re-
lationships, the doctrines of property law preserve most, if not all,
of the agreements.!®* Inasmuch as a Reciprocal Agreement controls
the subsequent operational quasi-partnership between the land-
owners, and their successors as well, the agreement should specify
with particularity the respective obligations of the parties, leaving
nothing to the vagaries of common law rules developed decades
and centuries before the emergence of modern shopping centers.?®

This article surveys easements, restrictions, covenants, and the
legal principles applicable to their use as the principal components
of Reciprocal Agreements. Further, this article reviews several is-
sues which often arise in connection with Reciprocal Agreements
and compares Reciprocal Agreements to leases as a vehicle for reg-
ulating use of portions of a shopping center.

II. EASEMENTS

One of the most essential elements of any Reciprocal Agreement,
regardless of scope, is the grant of reciprocal easements between
the various landowners. The inherent flexibility of easements

903 (Tex. Civ. App.—Fort Worth 1966, writ ref'd n.r.e.) (where ‘terms of easement specific,
limits of use may not be enlarged); Kothe v. Harris County Flood Control Dist., 306 S.W.2d
390, 393-95 (Tex. Civ. App.—Houston 1957, no writ) (intention of parties ascertained from
deed as whole).

19. The property law concerning easements, equitable servitudes, and real covenants
running with the land all play a part in the drafting of Reciprocal Agreements. For a discus-
sion of these concepts and how they relate to Reciprocal Agreements, see text accompanying
notes 21-126 infra.

20. The rules of American property law devolve from the English common law which
finds its roots in the Norman Conquest of England in the middle of the eleventh century.
See 1 R. PoweLL, PoweLL ON ReAL PROPERTY § 17 (1981). See generally Brake, The Begin-
nings of Property Law, 16 U. Der. L.J. 1 (1952); Hunard, Did Edward I Reverse Henry II's
Policy Upon Seisin, 69 Enc. HisT. REv. 529 (1954). The laws of property adopted in Texas,
although influenced by the civil law of Spain and Mexico, are fundamentally grounded in
the English common law. See 1 R. PoweLL, PoweLL ON ReAL PRoOPERTY § 82 (1981). See
generally Hall, Adoption of Common Law by Texas, 28 Tex. L. Rev. 801, 815 (1950) (Texas
had adopted common law to extent applicable to local circumstances); Markham, The Re-
ception of the Common Law of England in Texas, and the Judicial Attitude Toward That
Reception, 1840-1859, 29 Tex. L. Rev. 904, 904-12 (1951) (history of systems of law found in
Texas before and at time of entry into union).
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makes them an ideal vehicle for prescribing various legal rights
and obligations;*! therefore, easements are used for a variety of
purposes in Reciprocal Agreements.

A. Creation of Easements

An easement is a liberty, privilege, or advantage without profit
granted to a person, either personally or by virtue of his ownership
of a specified parcel of land, to use another parcel of land for some
limited purposes.?? As to the owner of the servient estate,?® an
easement generally prohibits that owner from interfering with the
rights of the owner of the dominant estate to use the servient es-
tate for the purpose of the easement.?* An easement may be distin-

21. See Hamilton, Recreational Estates in Land, 41 Tex. B.J. 511, 515-16 (1978) (lot
owners create express easement appurtenant for business and pleasure); Comment, Dawning
of Solar Law, 29 BAYLOR L. Rev. 1013, 1015-17 (1977) (easements allow maximum flexibility
and can be expanded or limited according to need); Comment, Avigation Easements and
Clearance Easements, 25 BAvLoR L. Rev. 511, 517 (1973) (parties may create “avigation”
and “clearance” easements in air-space above ground); Comment, Alternatives to Destruc-
tion: New Developments in Historical Preservation, 19 SANTA CLARA L. Rev. 719, 734-45
(1979) (easement is useful device to preserve historic structures).

22. See Settegast v. Foley Bros. Dry Goods Co., 114 Tex. 452, 454, 270 S.W. 1014, 1016
(1925); Richter v. Hickman, 243 S.W.2d 466, 468 (Tex. Civ. App.—Galveston 1951, no writ);
Cosby v. Armstrong, 205 S.W.2d 403, 407 (Tex. Civ. App.—Fort Worth 1947, writ ref'd
n.r.e.); Callan v. Walters, 190 S.W. 829, 830 (Tex. Civ. App.—Austin 1916, no writ). See
generally 3 R. PoweLL, PoweLL ON REAL PROPERTY § 405 (1981). Easements in which the
benefits are personal to an individual without regard for his ownership of a specified parcel
of land are “easements in gross,” whereas easements in which the benefits are for a specified
parcel of land regardless of the identity of the owner are “easements appurtenant.” See, e.g.,
Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 207 (Tex. 1963) (for easement appurtenant,
dominant and servient estates are required whereas easement in gross attaches to individual
and does not depend on existence of dominant estate); Alley v. Carlton, 29 Tex. 74, 77
(1867) (easement in gross created as personal right; easement appurtenant is incident to
estate); Stuart v. Larrabee, 14 S.W.2d 316, 319 (Tex. Civ. App.—Beaumont 1929, writ ref’d)
(right of way can be in gross attaching to person or appurtenant which is incident to estate).
Easements in gross seldom are created in Reciprocal Agreements as none of the parties are
willing to grant control to a party not owning a portion of the shopping center. A strong
constructional preference exists in the law to construe ambiguous easements as being ease-
ments appurtenant. See Ginther v. Bammel, 336 S.W.2d 759, 763 (Tex. Civ. App.—Waco
1960, no writ) (easement never presumed to be in gross).

23. The parcel owned by the grantor of the easement is called the servient estate and
the parcel benefitted by the easement is called the dominant estate. Miller v. Babb, 263
S.W. 253, 254 (Tex. Comm’n. App. 1924, judgmt adopted); Pokorny v. Yudin, 188 S.W.2d
185, 193 (Tex. Civ. App.—El Paso 1945, no writ). See generally 3 R. PoweLL, PoweLL ON
REeAL ProPerTY § 405 (1981).

24. See Miller v. Babb, 263 S.W. 253, 254 (Tex. Comm’n. App. 1924, judgmt adopted);
Pokorny v. Yudin, 188 S.W.2d 185, 193 (Tex. Civ. App.—El Paso 1945, no writ); see also
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guished from a license in that the benefits of a license are personal
in nature, freely assignable, and revocable at will,?® whereas the
benefit of easements attach to the dominant estate as interests in
land;2® when the ownership of the dominant estate is transferred,
therefore, the right to enjoy the benefit of the easement is auto-
matically transferred to the new owners unless the deed expressly
provides otherwise.?” Similarly, when ownership of the servient es-
tate is conveyed, if the purchaser has actual or constructive notice
of the existence of the easement, he is bound to honor the ease-
ment.?® The rules controlling creation of easements are essentially
the same as those governing deeds and conveyances of land.?®

Bickler v. Bickler, 403 S.W.2d 354, 359 (Tex. 1966) (citing Drye v. Eagle Rock Ranch, Inc.,
364 S.W.2d 196 (Tex. 1963)). See generally 3 R. PowELL, PoweLL ON REAL PROPERTY § 405
(1981).

25. See, e.g., Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 203 (Tex. 1963) (licenses
are revocable, transferable, and assignable); Davis v. Clark, 271 S.W. 190, 192 (Tex. Civ.
App.—Fort Worth 1925, writ dism’d) (easement always interest in land whereas license car-
ries no such interest); Chicago, R.I. & G. Ry. v. Johnson, 156 S:W. 253, 256 (Tex. Civ.
App.—Amarillo 1913, writ ref’d) (easement is permanent interest in land while license is
personal privilege to do some act without possessing any estate). See generally 3 R. PoweLL,
PoweLL ON REAL PRrOPERTY §§ 427-428 (1981) (discussing revocable nature of license); Con-
ard, An Analysis of Licenses in Land, 42 CoLum. L. Rev. 809, 814 (1942) (mere license is
revocable). ’

26. See, e.g., Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 203 (Tex. 1963) (ease-
ment is interest in land and rights acquired thereby attach to land); Davis v. Clark, 271
S.W. 190, 193-94 (Tex. Civ. App.—Fort Worth 1925, writ dism’d) (easement always implies
interest in land); Chicago, R.I. & G. Ry. v. Johnson, 156 S.W. 253, 256 (Tex. Civ.
App.—Amarillo 1913, writ ref'd) (easement is interest in land).

27. First Nat’l Bank of Amarillo v. Amarillo Nat’l Bank, 531 8.W.2d 905, 906 (Tex. Civ.
App.—Amarillo 1975, no writ); Stuart v. Larrabee, 146 S.W.2d 316, 319 (Tex. Civ.
App.—Beaumont 1929, writ ref’d). This is so even if the deed is silent as to the easement
rights. See Storms v. Tuck, 579 S.W.2d 447, 451 (Tex. 1979); see also Cox v. Campbell, 143
S.W.2d 361, 364 (Tex. 1940); Rio Bravo Oil Co. v. Weed, 121 Tex. 427, 437-39, 560 S.W.2d
1080, 1085 (1932); Lo-Vaca Gathering Co. v. Missouri-K-T R.R., 476 S.W.2d 732, 741 (Tex.
Civ. App.—Austin 1972, writ ref'd n.r.e.).

28. See Williams v. Thompson, 1562 Tex. 270, 278, 256 S.W.2d 399, 403 (1953); Stark v.
Morgan, 602 S.W.2d 298, 305 (Tex. Civ. App.—Dallas 1980, writ ref’'d n.r.e.); Latimer v.
Hess, 183 S.W.2d 996, 997-98 (Tex. Civ. App.—Texarkana 1945, writ ref’d). Recordation of
the easement supplies constructive notice. See TEX. REv. C1v. STAT. ANN. art. 6646 (Vernon
1969). In order to assure that constructive notice is given to subsequent purchasers, the
Reciprocal Agreement must be recorded in the county in which the shopping center is lo-
cated. See Tex. REv. CIv. STAT. ANN. art. 6626 (Vernon Supp. 1982-1983) (may be recorded)
& art. 6646 (Vernon 1969) (recording is notice).

29. See, e.g., Lo-Vaca Gathering Co. v. Missouri-K-T R.R., 476 S.W.2d 732, 741 (Tex.
Civ. App.—Austin 1972, writ ref’d n.r.e.); Kearney & Son v. Fancher, 401 S.W.2d 897, 903
(Tex. Civ. App.—Fort Worth 1966, writ ref’d n.r.e.); Knox v. Pioneer Natural Gas Co., 321
S.W.2d 596, 602 (Tex. Civ. App.—El Paso 1959, writ ref’d n.r.e.). The creation of easements
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B. Purposes for Which Easements are Used

Each party to a Reciprocal Agreement will require access from
his parcel to all of the public roads surrounding the shopping
center. Thus, easements should be granted for such purpose, either
encumbering specifically identified driveways and walkways or
structured as a blanket easement over the driveways and walk-
ways, as they may appear from time to time, over the land owned
by the grantor.®° There may be little difference between the two

in a Reciprocal Agreement should be phrased as conveyances of interests in property, for
that is precisely what they are. It follows that the statute of frauds is generally applicable to
the creation of express easements. Anderson v. Tall Timbers Corp., 378 S.W.2d 16, 23 (Tex.
1964); Vrabel v. Donahoe Creek Watershed Auth., 545 S.W.2d 53, 54 (Tex. Civ.
App.—Austin 1976, no writ); Lewis v. Midgett, 448 S.W.2d 548, 551 (Tex. Civ. App.—Tyler
1969, no writ); City of Port Arthur v. Badeaux, 425 S.W.2d 658, 659 (Tex. Civ.
App.—Beaumont 1968, writ ref’d n.r.e.). Parol evidence is, however, admissible under cer-
tain circumstances to aid in the description of the servient estate and the location of the
easement. See Elliot v. Elliot, 597 S.W.2d 795, 802 (Tex. Civ. App.—Corpus Christi 1980, no
writ) (parol evidence admissible in unsuccessful attempt to establish servient estate and
location of easement); Fry v. Harkey, 141 S.W.2d 662, 665 (Tex. Civ. App.—San Antonio
1940, writ dism’d judgmt cor.) (use of well, ditches, and conduits for five years determined
location of easement). Moreover, where no location or width for an access easement is speci-
fied, the grantee is entitled to a convenient, reasonable, and accessible right of way desig-
nated by the owner of the servient estate. See Austin Lakes Estates Recreation Club, Inc. v.
Gilliam, 493 S.W.2d 343, 348 (Tex. Civ. App.—Austin 1973, writ ref'd n.r.e.); Crawford v.
Tennessee Gas Transmission Co., 250 S.W.2d 237, 240 (Tex. Civ. App.—Beaumont 1952,
writ ref’d). Also, if a roadway is in existence at the time of the grant, it will be construed as
the location of the easement. Cozby v. Armstrong, 205 S.W.2d 403, 407 (Tex. Civ.
App.—Fort Worth 1947, writ ref’'d n.r.e.). Where no right of way exists when the easement
is created, but the grantee of the easement subsequently selects the location of the easement
and the grantor agrees or acquiesces therein, that selection will be enforced. See, e¢.g. Hous-
ton Pipeline Co. v. Dwyer, 374 S.W.2d 662, 666 (Tex. 1964) (construing gas pipeline ease-
ment); Elliot v. Elliot, 597 S.W.2d 795, 802 (Tex. Civ. App.—Corpus Christi 1980, no writ)
(construing access easement); Preston Del Norte Villas Ass’n v. Pepper Mill Apartments,
Ltd., 579 S.W.2d 267, 270 (Tex. Civ. App.—Dallas 1978, writ ref’d n.r.e.) (construing access
easement); see also Matlock v. Humble Qil & Ref. Co., 284 S.W.2d 407, 411 (Tex. Civ.
App.—Beaumont 1955, writ ref'd n.r.e.) (construing an access, pipeline, and incidental
equipment lease). See generally Annot., 80 A.L.R.2d 743, 748-82 (1961) (analysis of general
principle that location of easement, once established by agreement or by subsequent acts,
may be relocated only by mutual consent).

30. The entire area encumbered by the blanket easement should be identified by a
metes and bounds description. It is also often helpful, in generally depicting the location of
easement areas and other areas to which reference is made in the Reciprocal Agreement, to
attach a site plan to visually represent the physical relationship of such areas; however, care
should be taken in Harris County to assure that the site plan will be accepted by the Harris
County recorder’s office for recordation. As of the date of this article, it is the procedure of
that office not to accept plats for recordation without written approval from the Harris
County Commissioners’ Court. To the author’s knowledge, no other county clerk’s office
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approaches; once an invitee enters the grantor’s parcel on an iden-
tified driveway, he will be able, as a practical matter, to drive over
and across the entire parcel at his will.** The parties may wish to
provide shopping center customers with the ability to park any-
where within the shopping center without regard for which partic-
ular stores they are visiting; easements for parking of automobiles
should be granted to accomplish this goal.®? Access easements
should be granted for the benefit of not only the landowners, but
also their tenants, customers, and invitees for they are the persons
for whom access is truly needed.®® It is not unusual to provide in a
Reciprocal Agreement that the use of the easements may be inter-
rupted periodically for temporary periods®* to allow construction,
or to prevent the accrual of prescriptive rights in the public.®® In

takes a similar position. Query: whether such a position is legally sustainable in light of TEX.
Rev. Civ. STAT. ANN. art. 65695 (Vernon 1969) (requiring each recorder of documents to re-
cord, without delay each instrument authorized to be recorded). Article 6595 has been par-
tially repealed to allow recording by microfilm. See Tex. Rev. Civ. STAT. ANN. art. 1941a
(Vernon Supp. 1982-1983).

31. In this regard, especially in conjunction with “out parcel” agreements, care should
be taken to preserve the right to curb certain areas for traffic routing purposes.

32. Under some municipal zoning ordinances, exclusive parking easements may be
granted for the purpose of complying with minimum parking space to building area ratios.
For example, DaLLAs, TEX., Cobe § 51-4.301(a)(11) (1981), requires that the lot on which
the parking spaces subject to the easement are located: (i) be dedicated to parking use by an
instrument filed with a city official and consolidated with the building to which it relates
under one certificate of occupancy, (ii) be located within the same zoning district as the
main use or in a zoning district which permits a commercial parking lot or garage, and (iii)
be located within 300 feet (including streets and alleys) of the property upon which the
related building is located, measuring the shortest distance between the two lots. Id.

33. The author has been unable to find any case law in Texas identifying the parties
entitled to the use and enjoyment of an easement in a shopping center context; however, as
a general matter any person in actual possession of the benefitted parcel may enforce the
easement. 3 R. PoweLL, POwWELL ON REAL ProPERTY § 420 (1981). In the absence of express
terms relating to identification of permitted users of an easement, the general rules gov-
erning construction of conveyances control the issue. See Kothe v. Harris County Flood
Control Dist., 306 S.W.2d 390, 393 (Tex. Civ. App.—Houston 1957, no writ); see also Lo-
Vaca Gathering Co. v. Missouri-K-T R.R., 476 S.W.2d 732, 741 (Tex. Civ. App.—Austin
1972, writ ref’d n.r.e.). It is, therefore, important to specify with particularity who such per-
mitted users will be—tenants, subtenants, licensees, concessionaires and their customers,
employees, agents, contractors, and other invitees.

34. The interruption should not completely terminate access nor should it be allowed
during peak selling periods, such as before Christmas.

35. These provisions are included only out of an abundance of caution, since a use
which begins as permissive, as opposed to adverse, is presumed to remain as such until a
distinct and positive assertion of rights hostile to the owner is brought to the owner’s atten-
tion. See Miller v. Pellizzari, 342 S.W.2d 48, 51 (Tex. Civ. App.—Eastland 1960, no writ).
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addition, each party may want to preserve flexibility in the layout
of the portions of the shopping center on his property which are
available for common use (the “common area”) and will, therefore,
reserve the right to make nonmaterial changes in the location of
driveways and parking areas located on its parcel. It may be neces-
sary to bring utility lines coming from the main municipal utility
trunk lines across a neighboring landowner’s property. These ease-
ments may be permitted in specific, identified areas; more typi-
cally, since the parties may not yet have developed a utility plan,
the easements may be permitted over and across any portion of the
neighbor’s parcel (other than under buildings),®® subject to the rea-
sonable approval of the granting party. Special consideration by
the parties to the Reciprocal Agreement should be given to mainte-
nance of the utility lines placed in the easement®” as well as the
desirability of restricting the placement of electrical and telephone
lines to an underground location.

Each party to the Reciprocal Agreement may wish to erect pylon
sign structures on the parcel of another party, if it is perceived
that, by doing so, their signs will obtain better visibility. An ease-
ment for any signs to be placed on a parcel owned by another
party will be necessary in such event.®®

The parties may wish to grant to one another temporary con-
struction, maintenance, and repair easements. These are essen-
tially ingress and egress easements necessary to construct the par-
ties’ respective buildings, parking areas, signs, utilities, and the
other components of the shopping center and to effectuate their
respective maintenance and repair obligations.®®

If the shopping center is to be developed as an integrated in-line

36. Utility easements should never be permitted to exist underneath buildings because
when the utility lines placed in the easement require servicing, such repair work could either
prove to be impractical or very damaging to the building over the easement area.

37. This issue is discussed in Section II, C infra.

38. Incidental electrical easements for illumination or maintenance of signs are also im-
portant factors to be considered in connection with sign easements.

39. If one party is obligated to maintain an easement area, either expressly or impliedly
by virtue of his enjoyment of the easement, even if the easement does not expressly permit
ingress and egress for the purpose of maintenance and repair, such additional rights will be
deemed to have been impliedly granted. See Coleman v. Forister, 514 S.W.2d 899, 903 (Tex.
1974); Wall v. Lower Colo. River Auth., 536 S.W.2d 688, 691 (Tex. Civ. App.—Austin 1976,
writ ref’d n.r.e.); San Jacinto Sand Co. v. Southwestern Bell Tel. Co., 426 S.W.2d 338, 344-
45 (Tex. Civ. App.—Houston [14th Dist.] 1968, writ ref'd n.r.e.); Bland Lake Fishing &

- Hunting Club v. Fisher, 311 S.W.2d 710, 716 (Tex. Civ. App.—Beaumont 1958, no writ). See
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center,*° it may be necessary for the parties to grant to one another
the right to have canopies and other aerial encroachments created
- by protrusions extending from their buildings over each others’
parcels. Likewise, easements for foundation footings and other
similar subsurface encroachments of the others’ parcels may be re-
quired. The parties may even wish to require that the other parties
situate their buildings along the common boundary lines, thereby
helping to create an appearance of an integrated strip shopping
center. If party walls or shared foundation footings are used, ease-
ments for lateral support are appropriate.** In particular, consider-
ation should be given to the initial installation cost of the shared
facilities, approval of plans and specifications for the initial instal-
lation, and ongoing maintenance obligations.

If the grade levels of the shopping center are such that water
run-off will occur from one parcel to another, the party whose tract
drains on the parcel of the other party should obtain an easement
for drainage purposes. The party upon whose parcel the drainage
occurs should consult with an engineer or other qualified specialist
to develop restrictions limiting the volume and velocity of permit-
ted drainage to a specified number of cubic feet per second assum-
ing a 100-year flood design (or whatever alternative assumptions
may be appropriate) to prevent excessive drainage onto its parcel.

C. Miscellaneous

As a general proposition, no rights pass by implication as inci-
dental to the grant of an express easement except those which are
reasonably necessary to the fair enjoyment of the easement.** If
the easement granted is prescribed as an exclusive easement, only

generally Annot., 3 A.L.R.3d 1256, 1258-91 (1965) (discussion of reasonableness of use of
easements granted in general terms).

40. An integrated in-line shopping center may be defined as one which gives the ap-
pearance of one contiguous strip of buildings.

41. For a discussion of easements for lateral support for walls and shared foundation
footings, see generally 5 R. PoweLL, PoweLL ON ReAL ProperTY §§ 687-691 (1981).

42. See Coleman v. Forister, 514 S.W.2d 899, 903 (Tex. 1974); Wall v. Lower Colo.
River Auth., 536 S.W.2d 688, 691 (Tex. Civ. App.—Austin 1976, writ ref'd n.r.e.); San
Jacinto Sand: Co. v. Southwestern Bell Tel. Co., 426 S.W.2d 338, 344-45 (Tex. Civ.
App.—Houston [14th Dist.] 1968, writ ref’'d n.r.e.); Bland Lake Fishing & Hunting Club v.
Fisher, 311 S.W.2d 710, 716 (Tex. Civ. App.—Beaumont 1958, no writ). See generally An-
not., 3 A.L.R.3d 1256, 1258-91 (1965) (discussing scope of reasonable use of private right-of-
way).
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the grantor and the other intended beneficiaries of the easement
will be entitled to use the easement area; otherwise, the easement
area may be used by any other person, including the owner of the
servient estate.*® The owner of the dominant estate may reasona-
bly use the easement rights, but in so doing must reasonably limit
interference with the property rights of the owner of the servient
estate.** To avoid ambiguity, the purpose for which each easement
is granted should be clearly spelled out in the Reciprocal Agree-
ment. If an expressly granted easement gives the grantee a right in
excess of the right actually used, the grantee retains the right to
use the easement to the full extent granted notwithstanding his
exercise of a lesser privilege.*® Although the owner of the dominant
estate may not use an easement for the benefit of premises other
than the dominant estate owned by him,*® the benefits of ease-

43. MGJ Corp. v. City of Houston, 544 SW.2d 171, 174 (Tex. Civ. App.—Houston
[14th Dist.] 1976, writ ref'd n.r.e.); cf. Capitol Rod & Gun Club v. Lower Colo. River Auth.,
622 S.W.2d 887, 893-94 (Tex. Civ. App.—Austin 1981, writ ref’'d n.r.e.) (right of exclusive
use not implied from express easement unless necessary to enjoyment of easement);
Pajestka v. Viscardi, 562 S.W.2d 13, 16 (Tex. Civ. App.—Austin) (easement does not confer
exclusivity unless necessary to enjoyment of easement), rev’d on other grounds, 576 S.W.2d
16 (Tex. 1978).

44. See Pokorny v. Yudin, 188 S.W.2d 185, 189 (Tex. Civ. App.—El Paso 1945, no
writ). Thus, by example, the owner of the dominant estate of an access easement has the
right to grade, pave, and make such other alterations as may be reasonably necessary to use
the entire right-of-way, and to park cars within the easement if, by doing so, he does not
interfere with its use by the owner of the servient estate. See Williams v. Thompson, 152
Tex. 270, 278, 256 S.W.2d 399, 405 (1953) (owner of exclusive access easement has right to
construct road if done without negligently destroying lateral support of servient estate);
Baer v. Dallas Theatre Center, 330 S.W.2d 214, 218-19 (Tex. Civ. App.—Waco 1959, writ
ref'd n.r.e.) (owner of dominant and owner of servient estates each have right to park on
easement if done in manner consistent with other’s rights). But see Colborn v. Bailey, 408
S.W.2d 327, 329 (Tex. Civ. App.—Austin 1966, no writ) (construing phrase “drive way pur-
poses” as not including right to park within easement area). See generally Annot., 3
A.L.R.3d 1256, 1258-91 (1965) (discussion of reasonableness of use of easements granted in
general terms).

45. Lower Colo. River Auth. v. Ashby, 530 S.W.2d 628, 632-33 (Tex. Civ. App.—Austin
1975, writ ref'd n.r.e.); Knox v. Pioneer Natural Gas Co., 321 S.W.2d 596, 600 (Tex. Civ.
App.—El Paso 1959, writ ref’d n.r.e.); see also Central Power & Light Co. v. Holloway, 431
5.W.2d 436, 439-40 (Tex. Civ. App.—Corpus Christi 1968, no writ). But see Houston Pipe
Line Co. v. Dwyer, 374 S.W.2d 662, 666 (Tex. 1964) (in pipeline easement granted in general
terms, once pipe of one size has been installed, grantee has no right to replace with larger
pipes); Pioneer Natural Gas Co. v. Russell, 453 S.W.2d 882, 884-86 (Tex. Civ.
App.—Amarillo 1970, writ ref'd n.r.e.) (original grant of pipeline easement would support
laying two lines but by installing only one line, grantee lost right to second line).

46. Bickler v. Bickler, 403 S.W.2d 354, 359 (Tex. 1966).
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ments appurtenant are generally apportionable upon a subdivision
of the original dominant estate.*” This rule is qualified, however, in
that the subdivision and the greater use resulting therefrom may
not materially increase the burden on the servient estate.*® The
question of land other than the identified dominant estate benefit-
ting from and using an easement becomes an issue of practical sig-
nificance where one party (typically, the developer) desires to add
additional land to the shopping center.

The owner of the servient estate is not, unless by express agree-
ment, under any obligation to maintain or repair the surface of the
easement area.*® To the contrary, the owner of the dominant estate
has the duty, unless otherwise agreed, to maintain the easement so
as not to interfere with the servient owner’s right to make reasona-
ble use of his land.’® The maintenance obligations of the parties
should be clearly spelled out in the Reciprocal Agreement; often,
each party will maintain the common areas on its parcel. With
easements that benefit only one party, however, such as a sign or
utility easement, the benefitted owner typically will maintain the
structures or utility lines erected pursuant to the easement. On the
other hand, with utility easements that serve more than one parcel,
the parties may agree to share the total cost of maintaining such
utility lines.

Unless otherwise provided, an easement terminates when the
purpose and reason for which it was granted becomes impossible to
execute,®* or when the right to use the easement has been aban-

47. Storms v. Tuck, 579 S.W.2d 447, 451 (Tex. 1979). See generally 3 R. PoweLL, Pow-
eELL ON REAL PrRoOPERTY § 418 (1981); RESTATEMENT OF PROPERTY § 488 (1944).

48. See Stout v. Christian, 593 S.W.2d 146, 150 (Tex. Civ. App.—Austin 1980, no writ)
(cannot alter extent of easement). See generally 3 R. PowgLL, POWELL ON REAL PROPERTY §
418 (1981); RESTATEMENT OF PROPERTY § 488 comment d (1944).

49. Parker v. Bains, 194 S.W.2d 569, 577 (Tex. Civ. App.—Galveston 1946, writ ref’d
n.r.e.); West v. Giesen, 242 S.W. 312, 321 (Tex. Civ. App.—Austin 1922, no writ).

50. Cozby v. Armstrong, 205 S.W.2d 403, 408 (Tex. Civ. App.—Fort Worth 1947, writ
ref’d n.r.e.). See generally 3 R. PowkLL, PowELL ON REAL PROPERTY § 418 (1981) (important
to set forth in agreement who has duties of maintaining easement, to avoid presumption
that duties are on dominant owner); Annot., 20 A.L.R.3d 1026, 1026-27 (1968) (analysis of
cases in which servient owner had right to recover cost of repair from dominant owner).

51. See, e.g., Adams v. Rowles, 149 Tex. 52, 58-59, 228 S.W.2d 849, 852 (1950) (ease-
ment did not terminate because contemplated easement use of irrigation still possible);
Kearney & Son v. Fancher, 401 S.W.2d 897, 906 (Tex. Civ. App.—Fort Worth 1966, writ
ref'd n.r.e.) (railroad easement terminated when physically impossible for trains to get to
easement); Shaw v. Williams, 332 S.W.2d 797, 800 (Tex. Civ. App.—Eastland 1960, writ

https://commons.stmarytx.edu/thestmaryslawjournal/vol14/iss3/3

14



Terkel: Reciprocal Agreements in Shopping Center Developments.

1983] RECIPROCAL AGREEMENTS 555

doned;®*? mere abuse or misuse of an easement will not terminate it
unless the misuse renders impossible further use of the easement.®®
In order to avoid such a common law termination, the parties may
specify the duration of the easements and provide that an aban-
donment occurs only if an easement is not used for a specified con-
tinuous period, and then only after notice has been delivered to
the beneficiary of the easement that an abandonment is asserted
and an opportunity to rebut the presumption of abandonment is
afforded.

Easements may also be terminated by operation of the doctrine
of merger of estates.** Since separate dominant and servient es-
tates are essential to easements appurtenant, if both become
owned by one person, the estates are merged and the easement ex-
tinguished.®® An easement may not be granted by a landowner over
one portion of his property for the benefit of another portion of
that property owned by him, for that person necessarily owns the
rights granted in the easement.®®

ref’d n.r.e.) (easement for reservoir use terminated when use for particular purposes in ease-
ment grant ceased). See generally Annot., 16 A.L.R.2d 609, 610-16 (1951) (discussing forfei-
ture of easement for misuse).

52. The material issue with respect to abandonment is the intention to abandon the
easement. See Dallas County v. Miller, 140 Tex. 242, 247-48, 166 S.W.2d 922, 924 (1942);
McCraw v. Dallas, 420 S.W.2d 793, 797 (Tex. Civ. App.—Dallas 1967, writ ref’'d n.r.e.);
Plunkett v. Young, 375 S.W.2d 776, 779 (Tex. Civ. App.—Eastland 1964, writ ref’'d n.r.e.).

53. See, e.g., Adams v. Rowles, 149 Tex. 52, 58-59, 228 S.W.2d 849, 852 (1950) (non-use
does not constitute abandonment); Perry v. City of Gainesville, 267 S.W.2d 270, 273 (Tex.
Civ. App.—Fort Worth 1954, writ ref’d n.r.e.) (significant increase in amount taken from
easement in water well did not terminate it); Hoak v. Ferguson, 255 S.W.2d 258, 261 (Tex.
Civ. App.—Fort Worth 1953, writ ref’d n.r.e.) (remedy for misuse of easement is injunction,
not forfeiture); ¢f. Crimmins v. Gould, 308 P.2d 786, 791-93 (Cal. Dist. Ct. App. 1957) (hold-
ing that easement extinguished by misuse where injunctive relief not available). See gener-
ally 3 R. PoweLL, PoweLL ON REAL PROPERTY § 423 (1981) (termination of easement not an
available remedy for misuse).

54. See, e.g., Howell v. Estes, 71 Tex. 690, 693, 12 S.W. 62, 62 (1888) (if both dominant
and servient estate owned by one person, easement extinguished); Tirado v. Tirado, 357
S.W.2d 468, 474 (Tex. Civ. App.—Texarkana 1962, writ dism’d) (acquisition of surrounding
property extinguished access easements); Parker v. Bains, 194 S.W.2d 569, 574 (Tex. Civ.
App.—Galveston 1946, writ ref’'d n.r.e.) (access easement terminates by merger when domi-
nant and servient estates owned by one person).

55. See Tirado v. Tirado, 357 S.W.2d 468, 474 (Tex. Civ. App.—Texarkana 1962, writ
dism’d) (acquisition of surrounding property extinguished access easement); Parker v.
Bains, 194 S.W.2d 569, 574 (Tex. Civ. App.—Galveston 1946, writ ref’d n.r.e.) (access ease-
ment terminates by merger when dominant and servient estates owned by one person).

56. See Fleming v. Adams, 392 S.W.2d 491, 495 (Tex. Civ. App.—Houston 1965, writ
ref'd n.r.e.) (easement could not be created because no separate owners of dominant and
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The use of one portion of a parcel for the benefit of another por-
tion of the same parcel when both portions are owned by the same
person is referred to as a quasi-easement and may form the basis
for a claim of an implied easement.’” These rules take on practical
significance in phased developments where different lenders have,
as security for their loans, liens over distinct portions of a shop-
ping center owned entirely by one person. Each lender is con-
cerned about access over the balance of the shopping center in the
event of a foreclosure of its lien, since it will then own only a por-
tion of the shopping center. One often attempted way to afford the
lenders some protection is to grant an easement over one phase of
the shopping center for the benefit of another phase; however, un-
til the creation of distinct ownership of the two portions, the pur-
ported creation of an easement is not effective.®® Upon a transfer
which creates the requisite severance of estates, the easement be-
comes enforceable.®® Prior to such a transfer, though, the grantor
may be able to terminate the easement since he owns the dominant
and servient estates and any subsequent bona fide purchasers for
value of the entire parcel will not be bound by the quasi-easement
since it is not, at the time of the conveyance, a valid and subsisting
easement.®® The grantor should, perhaps, agree not to modify or

servient estates); Brown v. Woods, 300 S.W.2d 364, 366 (Tex. Civ. App.—Waco 1957, no
writ) (different owners of dominant and servient estate essential to valid easement); see also
Garrity v. Snyder, 186 N.E.2d 464, 467 (Mass. 1962) (no easement between parcels of land
commonly owned until title severed); Rusk v. Grande, 52 N.W.2d 548, 551 (Mich. 1952) (an
owner has no easement in own property). See generally G. GALE, EASEMENTS 15-16 (11th ed.
1932); 3 R. PoweLL, PoweLL ON REAL PROPERTY § 405 (1981) (analysis of requirements for
creation of easement).

57. See Drye v. Eagle Rock Ranch, Inc., 364 S.W.2d 196, 207-09 (Tex. 1963) (no implied
easement unless prior, necessary use by common owner); Ulbrict v. Friedsan, 159 Tex. 607,
618-20, 325 S.W.2d 669, 676-77 (1959) (right of access to lake implied easement because of
such use by prior common owner, necessary to enjoyment of land sold); Mitchell v. Castel-
law, 151 Tex. 56, 64-66, 246 S.W.2d 163, 167 (1952) (implied easement may benefit land sold
and burden land retained by seller, or vice versa). See generally 3 H. Tirrany, REAL PRoP-
ERTY § 781 (3d ed. 1970).

58. See, e.g., Howell v. Estes, 71 Tex. 690, 693, 12 S.W. 62, 62 (1888) (easement ineffec-
tive unless two separate owners); Tirado v. Tirado, 357 S.W.2d 468, 474 (Tex. Civ.
App.—Texarkana 1962, writ dism’d) (no easement where surrounding land acquired by
easement owner); Parker v. Bains, 194 S.W.2d 569, 574 (Tex. Civ. App.—Galveston 1946,
writ ref’d n.r.e.) (no easement where dominant and servient tracts commonly owned).

59. See Preston Del Norte Villas Ass’n v. Pepper Mill Apartments, Ltd., 579 S.W.2d
267, 270 (Tex. Civ. App.—Dallas 1978, writ ref'd n.r.e.).

60. See Fleming v. Adams, 392 S.W.2d 491, 495 (Tex. Civ. App.—Houston 1965, writ
ref'd n.r.e.).
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terminate the prescribed quasi-easement and agree that a breach
of such covenant would constitute a default under the deed of
trust. Although the quasi-easement itself is not enforceable while
the dominant and servient estates are owned by one person as a
property interest,®! the agreement not to modify or terminate the
easement would be enforceable under contract theories. To give
the lender further assurance, the lender may be named as a third
party beneficiary of the easement, thereby bolstering the enforce-
ability of the easement under contract theories.

III. ProMises CONCERNING THE USE oF LAND

The law concerning the unfortunately complicated area of prop-
erty covenants has largely developed in relation to residential sub-
divisions;®? there is, therefore, little or no direct authority dealing
with the covenants portion of a Reciprocal Agreement.

A. Creation of Covenants

A property covenant differs from a mere contractual agreement
or a personal covenant to refrain from certain actions, in that a
property covenant, properly created, will bind successor owners of
all or any portion of the land so restricted, or of any interest
therein,®® and may be enforced by successor owners of all or any
portion of the land intended to be benefitted thereby.®* To the
contrary, if the burdens of a contract or a personal covenant are

61. See id. at 495.

62. See, e.g., Davis v. Huey, 620 S.W.2d 561, 562 (Tex. 1981) (residential subdivision
covenant dispute); Curlee v. Walker, 112 Tex. 40, 42, 244 S.W. 497, 497 (1922) (covenant of
subdivision in dispute); Collum v. Neuhoff, 507 S.W.2d 920, 921 (Tex. Civ. App.—Dallas
1974, no writ) (dispute over residential covenant).

63. See, e.g., Brite v. Gray, 377 S.W.2d 223, 225 (Tex. Civ. App.—Beaumont 1964, no
writ); Nicholls v. Barnett, 374 S.W.2d 770, 772 (Tex. Civ. App.—Austin 1964, writ ref'd
n.r.e.); Morton v. Sayles, 304 S.W.2d 759, 763 (Tex. Civ. App.—Eastland 1957, writ ref'd
n.r.e.); cf. Billington v. Riffe, 492 S.W.2d 343, 346 (Tex. Civ. App.—Amarillo 1973, no writ)
(covenant did not run with land because such intention not expressed in instrument pur-
porting to create restriction). See generally Williams, Restrictions on the Use of Land: Eq-
uitable Servitudes, 28 TexX. L. REv. 194, 194-200 (1949); Williams, Restrictions on the Use
of Land: Covenants Running With the Land at Law, 27 Tex. L. REv. 419, 420-23 (1949).

64. See, e.g., Ortiz v. Jeter, 479 S.W.2d 752, 759 (Tex. Civ. App.—San Antonio 1972,
writ ref’d n.r.e.); Eakens v. Garrison, 278 S.W.2d 510, 514 (Tex. Civ. App.—Amarillo 1955,
writ ref'd n.r.e.); Faubion v. Busch, 240 S.W.2d 361, 366 (Tex. Civ. App.—Amarillo 1951,
writ ref'd n.r.e.).

Published by Digital Commons at St. Mary's University, 1982



St. Mary's Law Journal, Vol. 14 [1982], No. 3, Art. 3

558 ST. MARY’'S LAW JOURNAL [Vol. 14:541

not assumed by the new owner, that new owner will not be obli-
gated to comply with the promises;®® similarly, the benefits of a
contract or personal covenant must be specifically assigned to a
third party to enable him to enforce the terms of the contract or
covenant.®® To properly create an enforceable property covenant,
the covenant must derive from a written instrument,®” be intended
by the parties to bind successor owners of the burdened land® and
to benefit successor owners of the benefitted land,®® be noticed to
the party against whom enforcement is sought,” and respect the
use of the land.”™ A covenant that meets these tests is an equitable

65. Blasser v. Cass, 158 Tex. 560, 562-63, 314 S.W.2d 807, 809 (1958); see Young v.
Harbin Citrus Groves, 130 S.W.2d 896, 899 (Tex. Civ. App.—San Antonio 1939, writ ref'd
n.r.e.); Montgomery v. Creager, 22 S.W.2d 463, 466 (Tex. Civ. App.—Eastland 1929, no
writ). :

66. Baker v. Henderson, 137 Tex. 266, 275-78, 153 S.W.2d 465, 470 (1941); see Inter-
state Circuit, Inc. v. Pine Forest Country Club, 409 S.W.2d 922, 927 (Tex. Civ.
App.—Houston 1966, writ ref’'d n.r.e.); Lakewood Heights v. McCuistion, 226 S.W. 1109,
1111 (Tex. Civ. App.—Dallas 1920, no writ).

67. See, e.g., Miller v. Babb, 263 S.W. 253, 264 (Tex. Comm’n. App. 1924, judgm’t
adopted) (building restriction may not be created by oral agreement); Brazell v. Tschirhart,
438 S.W.2d 603, 606-07 (Tex. Civ. App.—San Antonio 1969, no writ) (easement unenforce-
able unless comply with statute of frauds); Pierson v. Canfield, 272 S.W. 231, 233-34 (Tex.
Civ. App.—Dallas 1925, no writ) (parol evidence may not be used to establish easements).
See generally 5 R. PoweLL, PoweLL ON REAL ProPERTY § 671 (1981). An exception to this
rule applicable to residential subdivisions exists in the doctrine of implied negative recipro-
cal easements which may be impliedly created by virtue of a common building scheme. See
Burns v. Wood, 492 S.W.2d 940, 943 (Tex. 1973) (in dicta); Saccomanno v. Farb, 492 S.W.2d
709, 713 (Tex. Civ. App.—Waco 1973, writ ref'd n.r.e.).

68. Collum v. Neuhoff, 507 S.W.2d 920, 923 (Tex. Civ. App.—Dallas 1974, no writ);
Beckham v. Ward County Irrigation Dist. No. 1, 278 S.W. 316, 318 (Tex. Civ. App.—El Paso
1925, writ ref’d); Hopper v. Lottman, 171 S.W. 270, 271-72 (Tex. Civ. App.—El Paso 1914,
no writ).

69. Baker v. Henderson, 137 Tex. 266, 275-78, 153 S.W.2d 465, 470 (1941); see Inter-
state Circuit, Inc. v. Pine Forest Country Club, 409 S.W.2d 922, 927 (Tex. Civ.
App.—Houston 1966, writ ref’'d n.r.e.); Lakewood Heights v. McCuistion, 226 S.W. 1109,
1111 (Tex. Civ. App.—Dallas 1920, no writ).

70. See, e.g., Davis v. Huey, 620 S.W.2d 561, 566 (Tex. 1981) (purchaser for value with-
out notice of restriction not bound thereby); Cullum v. Neuhoff, 507 S.W.2d 920, 922-23
(Tex. Civ. App.—Dallas 1974, no writ) (notice is key to enforcement of equitable servitude
against successors in interest); Smith v. Bowers, 463 S.W.2d 222, 224 (Tex. Civ. App.—Waco
1970, no writ) (purchaser bound by all valid restrictions in chain of title).

71. See, e.g., Clear Lake City Water Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385, 388
(Tex. 1977) (grant of exclusive service franchise to water utility did not “respect the use of
the land” and therefore not equitable servitude transferred automatically with land);
Blasser v. Cass, 158 Tex. 560, 562-63, 314 S.W.2d 807, 809 (1958) (obligation to pay broker-
age fees contained in lease was purely for benefit of one having no interest in land and did
not respect use of land); International Ass’n of Machinists Lodge No. 6 v. Falstaff Brewing
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servitude, as opposed to a real covenant running with the land.”
Every covenant which is negative in nature,”® properly drafted,’
and recorded in the appropriate public records,”™ and not violative

Corp., 328 S.W.2d 778, 782 (Tex. Civ. App.—Houston 1959, no writ) (contract relating to
wages and working conditions between employer and union did not relate to use of land); cf.
Prochemco, Inc. v. Clajon Gas Co., 555 S.W.2d 189, 191 (Tex. Civ. App.—El Paso 1977, writ
ref'd n.r.e.) (contract to buy natural gas for irrigation purposes clearly related to land so as
to create covenant running with land). Texas courts have not clearly distingusihed between
the benefits and the burdens of covenants in connection with the requirements that a cove-
nant respect the use of land. If the burden of the covenant is such that it respects the use of
land, then the owner of the benefitted parcel may enforce the covenant against subsequent
owners of the burdened parcel. See International Ass’n of Machinists Lodge No. 6 v. Fal-
staff Brewing Corp., 328 S.W.2d 778, 782 (Tex. Civ. App.—Houston 1959, no writ). If the
burden of the covenant is personal (i.e., it does not run with the land), most courts would
permit the benefit to run with the land if it respects the use of land. 5 R. PoweLL, POWELL
ON ReAL ProPERTY § 673[2] (1981). If the benefit of the covenant fails to respect the use of
the land, however, the burden of the covenant will not run with the land. See Clear Lake
City Water Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385, 388 (Tex. 1977); Blasser v. Cass,
158 Tex. 560, 563, 314 S.W.2d 807, 809 (1958); see also Interstate Circuit, Inc. v. Pine Forest
Country Club, 409 S.W.2d 922, 927 (Tex. Civ. App.—Houston 1956, writ ref’'d n.r.e.); 5 R.
PoweLL, PoweLL ON REAL PROPERTY § 673(2] (1981).

72. For a covenant to run with the land at law, two additional requirements are gener-
ally imposed: (i) there must be privity of estate between the covenanting parties and (ii) the
covenant must relate to something in esse (i.e., something in existence) or the covenant
must be made expressly applicable to assignees of the original covenantor. See, e.g., Gulf &
S.F. Ry. v. Smith, 72 Tex. 122, 123-24, 9 S.W. 865, 866 (1888) (covenant to build fence did
not concern thing in being, so did not run with land); Billington v. Riffe, 492 S.W.2d 343,
346 (Tex. Civ. App.—Amarillo 1973, no writ) (covenant does not run with the land unless
concerns thing in being and there was privity of estate between covenants); Panhandle S.F.
Ry. v. Wiggins, 161 S.W.2d 501, 504-05 (Tex. Civ. App.—Amarillo 1942, writ ref'd) (real
covenant requires privity of estate between covenantors and if does not concern thing in
being it must name assignees); see also Comment, Covenants Running with the Land: The
“In Esse” Requirement, 28 BayLor L. Rev. 109, 114-19 (1976) (questioning manner in which
Texas courts have applied in esse requirement). See generally 5 R. PoweLL, PoweLL ON
ReaL ProperTY § 673[2][b], [c] (1981); Williams, Restrictions on the Use of Land: Cove-
nants Running With the Land at Law, 27 TeX. L. REv. 419, 423-29, 440-46 (1949). The in
esse test is no longer required for covenants running with the land in a majority of states. 5
R. PoweLL, PoweLL ON REAL ProPerTY § 673[2) (1981).

73. A covenant “negative in nature” is a covenant which imposes a restriction on the
burdened landowner.

74. The restriction must clearly manifest the intention of the parties that both the ben-
efits and the burdens of the restriction run with the land. See, e.g., Clear Lake City Water
Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385, 388 (Tex. 1977) (equitable servitude only
applies to promises respecting use of land); Blasser v. Cass, 158 Tex. 560, 562-63, 314
S.w.2d 807, 809 (1958) (promise must benefit use of land and burden on land must bear
reasonable relation to benefit received); International Ass’n of Machinists Lodge No. 6 v.
Falstaff Brewing Corp., 328 S.W.2d 778, 782 (Tex. Civ. App.—Houston 1959, no writ) (re-
strictions must concern land or its use).

75. Generally, recordation in the the county clerk’s office of the county in which the
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of public policy’ will be binding upon subsequent owners of the
restricted property, since restrictions upon the use of land necessa-
rily respect the use of the land.”

Covenants must be drafted as precisely as possible, for if a court
is unable to issue an injunction which is specific in nature,.it may
refuse to afford the complaining party equitable relief.”® In the
event of an ambiguity, the public policy preference for the free and
unrestricted use of land will likely render the covenant unenforce-
able.” Although not applicable with respect to covenants which are
mutual in nature,®® covenants are generally construed in favor of
the grantee, consistent with the policy preference for unrestricted

burdened property is located satisfies the requirement for constructive notice. See, e.g., Bein
v. McPhaul, 357 S.W.2d 420, 426 (Tex. Civ. App.—Amarillo 1962, no writ) (purchasers
bound by restrictions in chain of title); Clements v. Taylor, 184 S.W.2d 485, 488 (Tex. Civ.
App.—Eastland 1944, no writ) (easement is interest in land authorized by statute to be
recorded and as such is constructive notice); TEx. REv. Civ. STAT. ANN. art. 6646 (Vernon
1969) (any recordable instrument recorded in proper county is notice); ¢f. Davis v. Huey,
620 S.W.2d 561, 567-68 (Tex. 1981) (restrictions, even though recorded in proper chain of
title, not drafted in manner so as to place purchaser on notice that lot was subject to place-
ment limitations sought to be enforced through provision of review and approval of archi-
tectural plans); Fleming v. Adams, 392 S.W.2d 491, 495 (Tex. Civ. App.—Houston 1965, writ
ref’d n.r.e.) (restrictions imposed in deed of trust released when deed of trust lien released;
consequently, recordation of deed of trust did not impart constructive notice to purchaser
subsequent to release of deed of trust lien).

76. See Shelley v. Kraemer, 334 U.S. 1, 8-23 (1948) (agreements to exclude persons
from occupancy or use of real estate on basis of race or color violative of equal protection
clause of fourteenth amendment); Dalmo Sales Co. v. Tysons Corner Regional Shopping
Center, 429 F.2d 206, 208-09 (D.C. Cir. 1970) (where intent to monopolize provokes veto of
prospective tenant, such veto power under lease is void as violative of anti-trust laws). See
generally Halper, The Antitrust Laws Visit Shopping Center “Use Restrictions,” 4 REAL
Esrt. L.J. 8, 7-34 (1975).

77. Even so, some restrictions may not run with the land for other reasons, such as
when they violate public policy. See Shelley v. Kraemer, 334 U.S. 1, 8-23 (1948) (covenants
to exclude from occupancy on basis of race); Dalmo Sales Co. v. Tysons Corner Regional
Shopping Center, 429 F.2d 206, 208-09 (D.C. Cir. 1970) (veto power in covenant cannot be
used to monopolize).

78. Johnson v. Linton, 491 S.W.2d 189, 197 (Tex. Civ. App.—Dallas 1973, no writ). See
generally 11 BavLor L. Rev. 320, 320-23 (1959) (discussion of injunctive enforcement of real
property restrictions).

79. See, e.g., MacDonald v. Painter, 441 S.W.2d 179, 183 (Tex. 1969) (restriction “for -

residence purposes” did not limit use to single family residences); Southampton Civic Club
v. Couch, 322 S.W.2d 516, 518 (Tex. 1958) (restriction to single family use not violated by
renting out room in private home); Baker v. Henderson, 137 Tex. 266, 276, 153 S.W.2d 465,
470 (1941) (restriction ambiguous on location of house interpreted in least restrictive
manner). s

80. Wald v. West MacGregor Protective Assoc., 332 S.W.2d 338, 343 (Tex. Civ.
App.—Houston 1960, writ ref’'d n.r.e.).
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use of land.®!

B. Differences Between Equitable Servitudes and Real
Covenants

The concept of equitable servitudes arose in the English courts
of equity, whereas covenants running with the land were legal
rights enforceable only in the courts of law.®? Although generally
without analysis and without regard for the lack of substantive dis-
tinction, some Texas courts continue to recognize distinctions in
form between equitable servitudes and real covenants running with
the land®® even though distinctions between courts at law and eq-

81. See, e.g., MacDonald v. Painter, 441 S.W.2d 179, 183 (Tex. 1969) (restriction “for
resident purposes” construed in favor of grantee, allowing multiple dwellings); Baker v.
Henderson, 137 Tex. 266, 276, 153 S.W.2d 465, 470 (1941) (restriction on location inter-
preted in manner least restrictive to grantee); Settegast v. Foley Bros. Dry Goods Co., 114
Tex. 452, 454, 270 S.W. 1014, 1016 (1925) (all doubts concerning covenant must be resolved
in favor of grantee and his unrestricted use); ¢f. Knopf v. Standard Fixtures Co., 581 S.W.2d
504, 506 (Tex. Civ. App.—Dallas 1979, no writ) (rule applies only where intent ascertainable
from terms of covenant).

82. See Tulk v. Moxhay, 41 Eng. Rep. 1143, 1144 (Ch. 1848) (equity will enforce restric-
tive covenant that does not run with land against purchaser with notice). See generally 5 R.
PoweLL, PoweLL ON REAL PrOPERTY § 670[2] (1981) (tracing development of restrictive cov-
enants and equitable servitudes); Reno, The Enforcement of Equitable Servitudes on Land,
28 Va. L. Rev. 951, 970-79 (1942) (discussing history and theories for enforcing equitable
servitudes).

83. See Collum v. Neuhoff, 507 S.W.2d 920, 922 (Tex. Civ. App.—Dallas 1974, no writ).
In Collum, the court quotes Williams, Restrictions on the Use of Land: Covenants Running
With the Land at Law, 28 Tex. L. Rev. 419, 420 (1949), as stating that there are “two
somewhat different theories, requirements of creation, and means of enforcement and termi-
nation.” Collum v. Neuhoff, 507 S.W.2d 920, 922 (Tex. Civ. App.—Dallas 1974, no writ);
Williams, Restrictions on the Use of Land: Covenants Running With the Land at Law, 28
Tex. L. REv. 419, 420 (1949) (with no authority for such statement). As an example of the
lack of analysis employed by the courts with respect to this issue, the court in Collum cites
the following as cases which have recognized the distinction between equitable servitudes
and real covenants: Blasser v. Cass, 158 Tex. 560, 562-63, 314 S.W.2d 807, 809 (1958) (apply-
ing touch and concern requirements to a covenant to pay lease commissions and finding
such covenant a personal one which does not run with land); Ortiz v. Jeter, 479 S.W.2d 752,
759 (Tex. Civ. App.—San Antonio 1972, writ ref’'d n.r.e.) (equating equitable servitudes to
easements, without discussion of real covenants); Painter v. MacDonald, 427 S.W.2d 127,
135 (Tex. Civ. App.—Austin 1968) (discussing concept of inquiry notice as it relates to re-
strictive covenants without mention of equitable servitudes), rev’d, 441 S.W.2d 179 (Tex.
1969); Nicholls v. Barnett, 374 S.W.2d 770, 772 (Tex. Civ. App.—Austin 1964, writ ref'd
n.r.e.) (enforcing restrictions as covenants running with land without discussion of equitable

. gervitudes). See Collum v. Neuhoff, 507 S.W.2d 920, 922 (Tex. Civ. App.—Dallas 1974, no
writ); cf. Alexander Schroder Lumber Co. v. Corona, 288 S.W.2d 829, 834 (Tex. Civ.
App.—Galveston 1956, writ ref’d n.r.e.) (suggesting in passing that covenants running with
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uity have greatly diminished in American jurisprudence.®** Some
jurisdictions have questioned whether affirmative covenants (as op-
posed to restrictions on the use of land) may be enforced against
remote grantees based on equitable theories;®® nevertheless, the
vast majority of jurisdictions no longer recognize such distinc-
tions.®® The policy issue to be addressed is which covenants should
be enforced against subsequent purchasers of the burdened land;
that is, not whether a covenant is a legal right or equitable right,
but whether it is an enforceable right. This determination should
ultimately be based on the perceived utility and value to society of
that type of covenant.®” Having decided in any given case that a
promise is enforceable, a court may then apply the law of remedies
to fashion appropriate sanctions.

The focus should be whether one believes that privately created
land-use controls and obligations are useful planning tools which

land at law may not be subject to equitable defenses).

84. See 5 R. PoweLL, PoweLL ON REAL PROPERTY § 670[2] (1981) (merger of law and
equity has not resulted in unified theory of covenants); Newman & Losey, Covenants Run-
ning With the Land, and Equitable Servitudes; Two Concepts, or One? 21 HasTINGs L.J.
1319, 1339-45 (1970) (noting similarity between real covenants and equitable servitudes and
advocating harmonization of law).

85. See, e.g., Merchant’s Union Trust Co. v. New Philadelphia Graphite Co., 83 A. 520,
528 (Del. Ch. 1912) (rule of Tulk v. Moxhay limited to restrictive use); Kettle River R. Co.
v. Eastern Ry., 43 N.W. 469, 4756 (Minn. 1889) (legal trend is to limit affirmative covenants);
Miller v. Clary, 103 N.E. 1114, 1116-17 (N.Y. 1913) (affirmative covenants not enforced un-
less run with land); see also Raintree Corp. v. Rowe, 248 S.E.2d 904, 908 (N.C. Ct. App.
1978) (affirmative covenant to pay money generally not enforceable because does not touch
and concern land).

86. See, e.g., Anthony v. Brea Glenbrook Club, 130 Cal. Rptr. 32, 35 (Ct. App. 1976)
(tendancy is to disregard question of running with land and enforce at equity if assignee
took with notice); Peterson v. Beekmere, Inc., 283 A.2d 911, 918 (N.J. Super. Ct. Ch. Div.
1971) (affirmative covenant enforceable in equity as equitable servitude); Nicholson v. 300
Broadway Realty Corp., 164 N.E.2d 832, 835, 196 N.Y.S.2d 945, 949 (1959) (affirmative cov-
enants enforced under liberalized “touch and concern” test). Peterson contains a lucid anal-
ysis of these issues. See Peterson v. Beekmere, Inc., 283 A.2d 911, 913-18 (N.J. Super. Ct.
Ch. Div. 1971) (noted in Note, Real Property—Covenants—Equitable Relief Made Appli-
cable to Affirmative Covenants, 26 Rurcers L. Rev. 929 (1973)). See generally Berger, A
Policy Analysis of Promises Respecting the Use of Land, 56 MinN. L. Rev. 167, 185-87
(1970) (discussing historical reasons for distinction between affirmative and negative ease-
ments); Walsh, Covenants Running With the Land, 21 N.Y.U.L.Q. 28, 46-47 (1946) (affirm-
ative as well as negative easements valid); Note, Enforcement of Affirmative Agreements
Respecting the Use of Land, 14 Va. L. REv. 419, 422-30 (1928) (noting difference in law of
affirmative restrictions in various jurisdictions).

87. See Note, Covenants Running With the Land: Their Desirability and Utility, 32
Notre Dame Law. 502, 508-11, 517-18 (1957).
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promote the orderly and efficient development of land.®® Distinc-
tions between equitable servitudes and real covenants or between
affirmative and negative covenants merely muddy the water and
needlessly add extraordinary confusion to this area of the law.*®
Even historically, other than the nature of the remedy available®®
and the requirements for their creation, little practical difference
existed between equitable servitudes and real covenants, thereby
creating a senseless trap for the unwary, and upon occasion, even
the sophisticated.®® Many jurisdictions have abolished the distinc-

-

88. A significant judicial trend favors the use of restrictive covenants as tools to develop
urban land which will preserve the value of surrounding land. See, e.g., Davis v. Huey, 620
S.W.2d 561, 565 (Tex. 1981) (recognizing that restrictive covenants can preserve value and
attractiveness of subdivision property); Wald v. West MacGregor Protective Ass'n, 332
S.w.2d 338, 343 (Tex. Civ. App.—Houston 1960, writ ref’d n.r.e.) (restrictions to protect
residential nature are exceptions to general policy disfavoring restrictions); Finley v. Carr,
273 S.W.2d 439, 443 (Tex. Civ. App.—Waco 1954, writ ref’d) (restrictions imposed as part of
general plan to make development attractive as residence upheld). But c¢f. MacDonald v.
Painter, 441 S.W.2d 179, 182-84 (Tex. 1969) (residence restrictions prevented business or
commercial purposes); Southampton Civic Club v. Couch, 159 Tex. 464, 465-66, 468, 322
S.w.2d 516, 517-18 (1958) (restrictions in furtherance of “high class and exclusive” residen-
tial subdivision construed in favor of policy against restrictions); Baker v. Henderson, 137
Tex. 266, 276-77, 153 S.W.2d 465, 470 (1941) (restrictions construed strictly to further busi-
ness policy of free use). See generally Consigny & Zile, Use of Restrictive Covenants in a
Rapidly Urbanizing Area, 1958 Wisc. L. Rev. 612, 612-13; Note, Equitable Servitudes As a
Land Use Planning Tool, 6 MEM. S1. U.L. Rev. 101, 111-13 (1975); Note, Running of Re-
strictive Covenants in Kentucky, 45 Kv. L.J. 637, 646-47 (1957); Comment, Equitable Ser-
vitudes: A Rule of Property in Need of a Rule of Reason, 10 Pac. L.J. 905, 919 (1979).

89. See 5 R. PoweLL, PoweLL ON ReaL ProPerty § 670[2] (1981) (confusion due to
distinction between real covenants and equitable servitudes); R. RABIN, FUNDAMENTALS OF
REeAL PROPERTY 489 (1974) (calling law of covenants an “unspeakable quagmire”); Berger, A
Policy Analysis of Promises Respecting the Use of Land, 55 MINN. L. Rev. 167, 169 (1970)
(referring to distinctions between real covenants and equitable servitudes ‘“as unnecessarily
complicated, cumbersome and unpredictable”). The necessary elements for covenants to run
with the land at law and at equity have developed differently in various jurisdictions. See 5
R. PoweLL, PoweLL ON ReAL ProperTY § 670(2] (1981) (requirements judicially created at
different times in different jurisdictions resulted in discrepancies); Browder, Running Cove-
nants and Public Policy, 77 MicH. L. Rev. 12, 19-44 (1978) (tracing American transforma-
tion of English common law); Newman & Losey, Covenants Running With the Land, and
Equitable Servitudes; Two Concepts, or One?, 21 HasTiNgs L.J. 1319, 1326 (1970) (analysis
of division of covenants into law and equity).

90. The appropriate remedies available depended upon the legal or equitable character-
ization of the right sought to be enforced. See 5 R. PoweLL, POWELL ON REAL PROPERTY §
676 (1981).

91. See id. § 670[2] (law of covenants confused because of real and equitable distinc-
tions); Newman & Losey, Covenants Running With the Land, and Equitable Servitudes;
Two Concepts, or One?, 21 HasTiNgs L.J. 1319, 1335-39 (1970) (noting great disparity in
relief available in various jurisdictions); Stoebuck, Running Covenants: An Analytical Pri-
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tions between the remedies available for breaches of equitable ser-
vitudes or real covenants running with the land®® and no longer
prohibit enforcement against subsequent purchasers of parcels
burdened with affirmative covenants which satisfy only the tests
for equitable servitudes.®® Sound policy formulation requires that
if distinctions are to be made in requirements for creation of dis-
tinct legal rights, different benefits and obligations should arise
from those different sets of rules; otherwise, there is no reason to
draw the distinction. If the rules of law and the remedies are to be
the same concerning covenants and equitable servitudes, then no
matter what the name of the right, no reason exists to perpetuate

mer, 52 WasH. L. Rev. 861, 887, 906-07, 920 (1977) (legal and equitable remedies available
for breach of real or equitable restriction); Note, Covenants Running With the Land: Viable
Doctrine or Common Law Relic?, 7 HorsTRA L. REv. 139, 175-83 (1978) (advocating com-
plete replacement of real covenants by equitable servitudes).

92. See, e.g., Nonnenmann v. Lucky Stores, Inc., 368 N.E.2d 200, 204 (Ill. App. Ct.
1977), Suess v. Vogelgesang, 281 N.E.2d 536, 544 (Ind. Ct. App. 1972); Peters v. Davis, 231
A.2d 748, 751-53 (Pa. 1967). See generally Note, The Running of Restrictive Covenants in
Kentucky, 456 Ky. L. REv. 637, 649 (1956-1957) (concluding no difference whatsoever persists
between two theories); Comment, Restrictive Covenants in Missouri: Creation, Enforceabil-
ity in Equity, and Termination, 23 Mo. L. Rev. 214, 221 (1958) (damages available for
breach of real covenant even if not enforceable in equity). Some courts faced with real cove-
nants defective for one reason or another (but satisfying the requirements for equitable ser-
vitudes) have enforced equitable liens in lieu of applying legal remedies. The end result is
essentially the same. The defendant must either comply with the covenant or lose his right
to occupy the burdened land. See Bessemer v. Gerston, 381 So. 2d 1344, 1347-48 (Fla. 1980)
(lien for affirmative duty to pay for recreation provided in subdivision enforceable by lien);
Everett Factories & Terminal Corp. v. Oldetyme Distillers Corp., 15 N.E.2d 829, 834 (Mass.
1938) (covenant to pay money may not be enforced as covenant with land but will be en-
forced as equitable servitude); William W. Bond, Jr. & Assoc. v. Lake O’ The Hills Mainte-
nance Ass’n, 381 So. 2d 1043, 1044, 1046 (Miss. 1980) (lien is proper remedy to enforce a
covenant of assessment by homeowner’s association); Orchard Homes Ditch Co. v. Snavely,
159 P.2d 521, 523-25 (Mont. 1945) (although covenant to pay for water did not run with
land, it is enforceable by equitable lien); Child v. C.H. Winans Co., 183 A. 300, 302-03 (N.J.
1936) (no remedy at law for covenant to pay taxes on neighboring land; but enforceable as
equitable lien). See generally Berger, A Policy Analysis of Promises Respecting the Use of
Land, 55 MINN. L. REv. 167, 186-87 (1970) (if legal remedies fail, court may impose equita-
ble lien); Note, Affirmative Duties Running With the Land, 35 N.Y.U. L. Rev. 1344, 1355
(1960).

93. See, e.g., Anthony v. Brea Glenbrook Club., 130 Cal. Rptr. 32, 34-35 (Ct. App. 1976)
(covenant upheld as running with land as equitable servitude); Peterson v. Beekmere, Inc.,
283 A.2d 911, 918 (N.J. Super. Ct. Ch. Div. 1971) (notice of affirmative covenant binds sub-
sequent grantees); Nicholson v. 300 Broadway Realty Corp., 164 N.E.2d 832, 834-36, 196
N.Y.S.2d 945, 949-50 (1959) (affirmative covenant can run with land if parties intend such,
continuous conveyances connect original covenantor and present party, and covenant
touches land).
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meaningless distinctions. .

It is uniformly acknowledged that the intentions of the parties to
property covenants will be effectuated if not violative of public
policy;®¢ thus, if the parties clearly express their desire that a
breach of a restriction or covenant will subject the breaching party
to legal and equitable remedies, such desire should be enforced. It
is of little moment to a plaintiff seeking to enforce an affirmative
covenant requiring the payment of money whether he obtains a
judgment for damages, a mandatory injunction, or judgment for
specific performance of a covenant to pay money; he simply wants
to recover the dollars necessary to satisfy the covenant. Although
no Texas court has explicitly discussed these various considera-
tions, the author believes that if the terms of an equitable servi-
tude expressly manifest the desire of the original covenantor and
convenantee that legal and equitable remedies be available for a
breach of the promise, Texas courts will follow the majority trend
and enforce such desires.”® An early Texas case dealing with a
party wall agreement considered the troubling distinctions between
real covenants and equitable servitudes and concluded that both
the benefits and burdens of an affirmative covenant to contribute
to the maintenance of a party wall should run with the land with-
out regard for the theories propounded to sustain such result if the
subsequent owner of the burdened parcel had notice of the agree-
ment.*® Yet, this case has been virtually ignored by subsequent de-

94. Racial covenants and anti-competitive covenants are generally considered violative
of public policy. See Shelley v. Kraemer, 334 U.S. 1, 8-23 (1948) (racial covenants violate
equal protection clause of fourteenth amendment); Dalmo Sales Co. v. Tysons Corner Re-
gional Shopping Center, 429 F.2d 206, 208-09 (D.C. Cir. 1970) (use of veto power in lease to
monopolize violates anti-trust laws).

95. This conclusion is consistent with modern jurisprudential trends in other areas. See
Tex. Bus. & CoM. Cope ANN. § 1.106 (Vernon 1968) (Uniform Commercial Code remedies to
be liberally administered). Restrictive covenants in employment agreements have been en-
forced by both legal and equitable relief. See Leck v. Employers Casualty Co., 635 SW.2d
450, 453 (Tex. Civ. App.—Fort Worth 1982, no writ) (injunction); Hogg v. Professional Pa-
thology Assoc., 598 S.W.2d 328, 330-31 (Tex. Civ. App.—Houston [14th Dist.] 1980, writ
dism’d) (damages). Easements, of course, are enforceable through legal or equitable reme-
dies, as appropriate, and equitable servitudes which are restrictive in nature have often been
analogized to easements. Miller v. Babb, 263 S.W. 253, 254 (Tex. Comm’n App. 1924,
judgmt adopted); Ortiz v. Jeter, 479 S.W.2d 752, 759 (Tex. Civ. App.—San Antonio 1972,
writ ref’'d n.r.e); see also C. CLARK, COVENANTS AND INTERESTS RUNNING WiITH THE LAND,
174-76 (1929); Comment, Equitable Servitudes: A Rule of Property in Need of a Rule of
Reason, 10 Pac. L.J. 905, 907 (1979).

96. McCormick v. Stoneheart, 195 S.W. 883, 885-87 (Tex. Civ. App.—Amarillo 1917, no
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cisions and limited in subsequent citation to the area of party wall
agreements.”” Nevertheless, the distinctions between real cove-
nants and equitable servitudes should be ignored as an unfortu-
nate hangover resulting from the affection for formalism in prop-
erty law historically displayed by courts.”® Since the requirements
for creation of an equitable servitude are far simpler, the balance
of the section will focus upon equitable servitudes.

C. Respecting the Use of Land

To determine whether an equitable servitude has been properly
created so as to run with the land, one must determine whether
the covenant respects the use of the land.”® The requirement that
an equitable servitude must “respect the use of the land” appears
to be a restatement of the requirement at common law that a cove-
nant running with the land at law touch and concern the land.'®°
This somewhat anachronistic rule has been sharply criticized;®
nevertheless, the rule remains a requirement in Texas.'*® To re-

writ); ¢f. Whittenburg v. J.C. Penney Co., 139 Tex. 15, 20, 161 S.W.2d 447, 449 (1942) (suc-
cessor in title not bound by restrictive covenant of which he had no notice).

97. See Montgomery v. Creager, 22 S.W.2d 463, 466 (Tex. Civ. App.—1929, no writ)
(covenant to purchase gasoline not enforceable as covenant running with land); Lakewood
Heights Co. v. McCuistion, 226 S.W. 1109, 1110 (Tex. Civ. App.—1920, writ ref’d) (covenant
not running with land not enforceable).

98. As Mr. Justice Holmes observed:

It is revolting to have no better reason for a rule of law than that so it was laid down
in the time of Henry IV. It is still more revolting if the grounds upon which it was
laid down have vanished long since, and the rule simply persists from blind imitation
of the past.

Holmes, The Path of Law, 10 Harv. L. Rev. 457, 459 (1897).

99. See, e.g., Clear Lake City Water Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385, 388
(Tex. 1977) (grant of exclusive service franchise did not “respect the use of the land,” there-
fore, did not run with land); Blasser v. Cass, 158 Tex. 560, 562, 314 S.W.2d 807, 809 (1958)
(duty to pay brokerage fees did not respect use of land); International Ass’n of Machinists
Lodge No. 6 v. Falstaff Brewing Corp., 328 S.W.2d 778, 782 (Tex. Civ. App.—Houston 1959,
no writ) (contract concerning wages and working conditions did not relate to use of land).

100. See 5 R. PoweLL, PoweLL ON REAL ProOPERTY § 673{2] (1981); Williams, Restric-
tions on the Use of Land: Equitable Servitudes, 28 Tex. L. Rev. 194, 197-99 (1950).

101. See C. CLARK, REAL COVENANTS AND OTHER INTERESTS WHICH “RUN WITH LAND”
101-11, 139-43 (2d ed. 1947); Note, Covenants Running With the Land: Viable Doctrine or
Common Law Relic?, T HorsTrA L. REV. 139, 142-44 (1978).

102. See, e.g., Clear Lake City Water Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385,
388 (Tex. 1977); Blasser v. Cass, 158 Tezx. 560, 562-63, 314 S.W.2d 807, 809 (1958); Interna-
tional Ass’n of Machinists Lodge No. 6 v. Falstaff Brewing Corp., 328 S.W.2d 778, 782 (Tex.
Civ. App.—Houston 1959, no writ).
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spect the use of the land, the covenant must be so related to the
land as to enhance its value and confer a benefit upon it.'°
Promises to make payments for general maintenance for a uni-
fied development,'®* for general ad valorem taxes and special as-
sessments,’® and for special repairs or improvement projects'®®
have been held to touch and concern the land, whereas other types
of payments deemed to be more personal in nature have been held
not to touch and concern the land.’® Similarly, the benefit of a
covenant that no charge would be made for sewer services has been
held to run with the land.*® Promises to build or maintain struc-
tures generally have been held to touch and concern the land,'®® as

L |

103. See Prochemco, Inc. v. Clajon Gas Co., 555 S.W.2d 189, 191 (Tex. Civ. App.—El
Paso 1977, writ ref'd n.r.e.). Although stated with reference to the benefitted land, the bur-
den of a covenant must respect the use of the land as well. See International Ass’n of Ma-
chinists Lodge No. 6 v. Falstaff Brewing Corp., 328 S.W.2d 778, 782 (Tex. Civ.
App.—Houston 1959, no writ).

104. Kell v. Bella Vista Village Property Owners Ass’n, 528 S.W.2d 651, 653 (Ark. 1975)
(recurring charges for maintenance); Anthony v. Brea Glenbrook Club, 130 Cal. Rptr. 32, 34
(Ct. App. 1976) (country club dues for maintenance and other uses); Bessemer v. Gersten,
381 So. 2d 1344, 1347 n.3 (Fla. 1980) (payments for maintenance of recreational facilities);
Neponsit Property Owners’ Ass’n v. Emigrant Indus. Sav. Bank, 15 N.E.2d 793, 795 (N.Y.
1938) (maintenance of subdivision facilities).

105. Greenspan v. Rehberg, 224 N.W.2d 67, 73 (Mich. Ct. App. 1974) (maintenance of
culvert and right-of-way); Harbor Hills Landowners v. Manelski, 339 N.Y.S.2d 793, 796
(Dist. Ct. 1970) (pro rata share of road maintenance expenses); Leh v. Burke, 331 A.2d 755,
760-61 (Pa. Super. Ct. 1974) (road improvements, water line installation).

106. Child v. C.H. Winan Co., 183 A. 300, 302-03 (N.J. 1936) (covenant to pay taxes and
assessments); Hughes v. City of Cincinnati, 195 N.E.2d 552, 554 (Ohio 1964) (assessments
for road improvements).

107. Pelser v. Gingold, 8 N.W.2d 36, 40 (Minn. 1943) (mortgage and debt for past im-
provements); Beaver v. Ledbetter, 162 S.E.2d 165, 170 (N.C. 1967) (assumption of mort-
gage); Blasser v. Cass, 158 Tex. 560, 562, 314 S.W.2d 807, 809 (1958) (leasing brokerage
fees); Talley v. Howsley, 170 S.W.2d 240, 243 (Tex. Civ. App.—Eastland) (personal debt of
grantor), aff'd, 142 Tex. 81, 176 S.W.2d 158 (1943); Lundeberg v. Dastrup, 497 P.2d 648, 650
(Utah 1972) (attorney’s fees).

108. Water Works & Sanitary Sewer Bd. v. Campbell, 103 So. 2d 165, 167 (Ala. 1958).

109. See, e.g., Mobil Qil Corp. v. Brennan, 385 F.2d 951, 952 (5th Cir. 1967) (construing
Texas law with respect to covenant to install pipeline); Parks v. Hines, 68 S.W.2d 364, 367
(Tex. Civ. App.—El Paso 1934) (covenant to construct improvements), aff'd, 128 Tex. 289,
96 S.W.2d 970 (1936); Beckham v. Ward County Irrigation Dist. No. 1, 278 S.W. 316, 317-18
(Tex. Civ. App.—El Paso 1925, writ ref'd) (covenant to construct and maintain irrigation
flume); see also Choisser v. Eyman, 529 P.2d 741, 743 (Ariz. Ct. App. 1974) (agreement to
extend water services); Atlantic Coast Line R. v. Georgia A. S. & C. Ry., 87 S.E.2d 92, 97
(Ga. Ct. App. 1953) (install signal lights); Mississippi Highway Comm'n v. Cohn, 217 So. 2d
528, 532 (Miss. 1969) (build cattle underpass); Chesapeake & O. Ry. v. Willis, 105 S.E.2d
833, 837 (Va. 1958) (build fence).
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have agreements concerning repurchase rights or dedication of
land'*® and promises not to sue for damages.'*' Promises by a gran-
tor to hold harmless his grantee from various debts against the
land conveyed and to allow a grantee to remove improvements
from the property conveyed have also been held to touch and con-
cern the land.!*? On the other hand, promises concerning the exclu-
sive use of products or services have been held not to touch and
concern the land.!!s

Under these general principles, most of the affirmative covenants

typically found in Reciprocal Agreements''* will be deemed to re- -

spect the use of land. The covenants to build a store and operate a
retail business, or to maintain the improvements and to restore
them in the event of a casualty should respect the use of land.!*®
On the other hand, there seems to be no authority giving guidance
as to whether a covenant to insure will be deemed to respect the
use of land.'*® The courts are split with respect to collateral pay-
ments for such purposes as ad valorem taxes, special assessments,
and satisfaction of obligations to contractors so as to avoid

110, See, e.g., Frumkes v. Boyer, 101 So. 2d 387, 389-90 (Fla. 1958) (dedication); Huff v.
Duncan, 502 P.2d 584, 585-86 (Or. 1972) (land restricted to residential use); Prochemco, Inc.
v. Clajon Gas Co., 556 S.W.2d 189, 191 (Tex. Civ. App.—El Paso 1977, writ ref'd n.r.e.)
(purchase of gas under contract).

111. See Phillips v. Altman, 412 P.2d 199, 201 (Okla. 1966) (covenant not to sue ran
with land).

112. See Guardian Loan & Trustee Co. v. Schunke, 36 S.W.2d 585, 587 (Tex. Civ.
App.—San Antonio 1931, writ ref'd); Cunningham v. Buel, 287 S.W. 683, 687 (Tex. Civ.
App.—San Antonio 1926, no writ). But cf. Pelser v. Gingold, 8 N.W.2d 36, 40 (Minn. 1943)
(assumption of mortgage does not respect use of land); Beaver v. Ledbetter, 152 S.E.2d 165,
170 (N.C. 1967) (mortgage assumption does not respect use of land); Talley v. Howsley, 170
S.W.2d 240, 243 (Tex. Civ. App.—Eastland 1943) (mortgage assumption does not respect
use of land), aff'd, 142 Tex. 81, 176 S.W.2d 158 (1944).

113. See Clear Lake City Water Auth. v. Clear Lake Utils. Co., 549 S.W.2d 385, 388
(Tex. 1977) (grant of exclusive service franchise did not respect use of land); Martindale v.
Gulf Oil Corp., 345 S.W.2d 810, 813 (Tex. Civ. App.—Beaumont 1961, writ ref’'d n.r.e.) (con-
tract to purchase petroleum products was only personal contract). But see Prochemco, Inc.
v. Clajon Gas Co., 565 S.W.2d 189, 191 (Tex. Civ. App.—El Paso 1977, writ ref’d n.r.e.)
(contract to furnish gas ran with land).

114. Affirmative covenants are discussed in detail in Section V infra.

115. See, e.g., Mobil Oil Corp. v. Brennan, 385 F.2d 951, 952 (5th Cir. 1967) (covenant
to install pipeline); Parks v. Hines, 68 S.W.2d 364, 367 (Tex. Civ. App.—El Paso 1934)
(covenant to construct improvements), aff’d, 128 Tex. 289, 96 S.W.2d 970 (1936); Beckham
v. Wade County Irrigation Dist. No. 1, 278 S.W. 316, 317-18 (Tex. Civ. App.—EI Paso 1925,
no writ) (covenant to construct and maintain irrigation flume).

116. Since the benefitted land is more valuable with an undamaged building on the
adjoining parcel, it would seem that covenants to insure would respect the use of land.
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mechanics’ and materialmens’ liens;''” however, the better rea-
soned point of view is that such covenants enhance the value of the
benefitted property by giving assurance of stability of the owner-
ship structure of the shopping center.

Whether or not an equitable servitude runs with the land may
be a less important consideration in the context of shopping center
Reciprocal Agreements because the transferor of a parcel burdened
by restrictions and covenants typically will obtain from his trans-
feree an express assumption of all such matters. Often, the Recip-
rocal Agreement will provide that the transferor will be released as
to obligations arising after the transfer if he obtains the assump-
tion described above. In effect, this procedure is a novation,'*® and
the covenants may be enforced by the other party to the Recipro-
cal Agreement under contract theories, without regard to whether
the covenants run with the land.!*® An incentive for the transferor
to obtain such an assumption is created by providing that the
transferor will not be released from liability under the Reciprocal
Agreement for matters arising after his transfer unless he obtains
an express assumption from his transferee of the obligations con-
tained therein which relate to the transferred parcel. Human na-
ture being what it is, however, assumptions are not always ob-
tained and it would be unwise to place reliance on this procedure.

D. Enforcement

A purchaser of land benefitted by a covenant may enforce that
covenant, even though at the time he purchased the land he was
ignorant of its existence, if an intention that he have such right is

117. See Greenspan v. Rehberg, 224 N.W.2d 67, 72 (Mich. 1974) (maintenance of cul-
vert and right-of-way respect use of land); Child v. C.H. Winans Co., 183 A. 300, 302 (N.J.
1936) (covenant to pay taxes and assessments did not respect use of land); Marbor Hills
Landowners v. Manelski, 318 N.Y.S.2d 793, 795-96 (1970) (pro rata share of road mainte-
nance expenses did respect use of land); Leh v. Burke, 331 A.2d 755, 760 (Pa. Super. Ct.
1974) (covenant for road improvements and water line installation did run with land).

118. A novation is the substitution and creation of new relationships and obligations
between the parties in place of the prior contract. See Siegler v. Telco Leasing, Inc., 593
S.W.2d 850, 851 (Tex. Civ. App.—Houston [1st Dist.] 1980, no writ).

119. See id. (novation creates new contract between parties); Crossland v. Nelson Auc-
tion Serv., Inc., 424 S.W.2d 318, 320 (Tex. Civ. App.—Amarillo 1967, writ ref'd n.r.e.) (one
element of novation is new agreement between parties); McKinney v. Flato Bros., Inc., 397
S.W.2d 525, 529 (Tex. Civ. App.—Corpus Christi 1965, no writ) (novation is new enforceable
contract).
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clearly set forth in the covenant.'?® An action for injunctive relief
may be pursued without a showing of damages or of irreparable
injury if the plaintiff can establish that there has been a substan-
tial breach of the covenant;'*' however, injunctions are not auto-
matic. If the plaintiff has an adequate remedy in damages, or if
enforcement by injunction would be oppressive, harsh, and unrea-
sonable, the plaintiff will be denied an injunction, notwithstanding
a clear breach of the covenant.!*? In addition, mandatory injunc-
tions which require affirmative action,'?® such as removing an of-
fending structure, are not generally favored by courts.!?*

By statute, an incorporated city which does not have a zoning
ordinance may sue to enjoin or abate a violation of a restriction
contained or incorporated by reference in a duly recorded plan or
plat or other instrument affecting a subdivision within its bounda-
ries, provided that the city has passed an ordinance requiring the
uniform application and enforcement of the statute to all property

120. See Ortiz v. Jeter, 479 S.W.2d 752, 759 (Tex. Civ. App.—San Antonio 1972, writ
ref'd n.r.e.); Scaling v. Sutton, 167 S.W.2d 275, 279 (Tex. Civ. App.—Fort Worth 1942, writ
ref’d). See generally Annot., 51 A.L.R.3d 556, 600-02 (1973). One remedy for breach of a
covenant is an injunction. See Davis v. Hinton, 374 S.W.2d 723, 727-28 (Tex. Civ.
App.—Tyler 1964, writ ref’d n.r.e.); Briggs v. Hendricks, 197 S.W.2d 511, 512 (Tex. Civ.
App.—Galveston 1946, no writ).

121. See, e.g., Stewart v. Welsh, 142 Tex. 314, 316-18, 178 S.W.2d 506, 507-09 (1944)
(building of fence constituted breach of covenant not to build “structure” on land); Davis v.
Huey, 608 S.W.2d 944, 956 (Tex. Civ. App.—Austin 1980) (where substantial violation of
restrictive covenant has occurred, no need to show monetary damages to seek injunctive
relief), rev'd on other grounds, 620 S.W.2d 561 (Tex. 1981); Calvary Baptist Church v. Ad-
ams, 570 S.W.2d 469, 474 (Tex. Civ. App.—Tyler 1978, no writ) (irreparable injury need not
be shown to seek injunction for substantial breach of covenant). See generally Hecke, In-
Junctions to Remove or Remodel Structures Erected in Violation of Building Restrictions,
32 Tex. L. Rev. 521, 524-37 (1954) (factors in grant or denial of injunctions for breaches of
building restrictions).

122. See Davis v. Carothers, 335 S.W.2d 631, 640 (Tex. Civ. App.—Waco 1960, no writ);
Blythe v. City of Graham, 327 S.W.2d 800, 800 (Tex. Civ. App.—Fort Worth 1959, writ ref’d
n.r.e.); Massengill v. Jones, 308 S.W.2d 535, 542 (Tex. Civ. App.—Texarkana 1957, writ ref’d
n.r.e.); cf. Arrington v. Cleveland, 242 S.W.2d 400, 402 (Tex. Civ. App.—Fort Worth 1951,
no writ) (holding defendant’s evidence failed to show value of restricted property would be
destroyed by enforcement of covenant).

123. The converse of mandatory injunctions requiring affirmative action are injunctions
which merely prohibit offensive behavior.

124. See Cabla v. Shockley, 402 S.W.2d 289, 291 (Tex. Civ. App.—Amarillo 1966, writ
ref’d n.r.e.) (mandatory injunction to remove dike denied). But see Zelios v. City of Dallas,
568 S.W.2d 173, 176 (Tex. Civ. App.—Dallas 1978, writ ref’d n.r.e.) (mandatory injunction
proper remedy when defendant knowingly commits wrongful act).
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and citizens.'?® Also, by statute, a city having a population of more
than 900,000 may join with an interested property owner in a suit
to enjoin construction activity by one who does not have a com-
mercial building permit issued in compliance with the statute, if
the structure is in violation of a restriction contained in a deed or
other instrument.!?¢

IV. Purproses For WHiCH RESTRICTIONS ARE USED

Restrictions (negative covenants which run with the land or eq-
uitable servitudes) declared against one parcel of land for the ben-
efit of another parcel of land play an important role in creating the
appearance of a functionally integrated shopping center. Generally,
the restrictions are mutual'® and may be designed to accomplish
numerous goals.

To assure that sight lines to the streets surrounding the shop-
ping center are preserved, a permitted building area for each par-
cel may be identified on a site plan attached to the Reciprocal
Agreement'?® outside of which no buildings will be permitted. Lim-
iting the building area also assures that no unreasonable burdens

125. Tex. Rev. Civ. STAT. ANN. art. 974a-1 (Vernon Supp. 1982-1983). See generally
Comment, The Municipal Enforcement of Deed Restrictions: An Alternative to Zoning, 9
Hous. L. Rev. 816, 818-24 (1972) (discussion of article 974a-1); Comment, Municipal En-
forcement of Private Restrictive Covenants: An Innovation in Land-Use Control, 44 Tex.
L. Rev. 741, 744-67 (1966) (discussion of municipal enforcement of private covenants).

126. Tex. Rev. Crv. STaT. ANN. art. 974a-2 (Vernon Supp. 1982-1983). See generally
City of Houston v. Walker, 6156 S.W.2d 831, 834-35 (Tex. Civ. App.—Houston [1st Dist.]
1981, no writ) (holding article 974a-2 constitutional).

127. When representing a developer, counsel should recall that a retailer will probably
know what it plans to build on its parcel, its use, its sign requirements, and so on. On the
other hand, the developer’s plans for his speculative space within the shopping center (that
portion of the shopping center which is not necessarily leased prior to development) are
necessarily much more uncertain, inasmuch as the developer at that juncture generally has
not leased that space yet. Although the developer may have determined the size of his
building area, he probably does not yet know his tenant-mix and the needs of those tenants,
his architectural plans, his specific sign needs, and other design aspects of his project. It is,
therefore, difficult for the developer to know with certainty at this point in the development
process which, if any, restrictions are acceptable. Each restriction to which the developer
agrees will limit to some degree possible alternatives he might otherwise have enjoyed. With
this in mind, the developer should not readily accept restrictions or approval provisions
merely because they are reciprocal.

128. Care should be exercised in recording site plans in Harris County; as of the date of
this article, that recorder’s office will not accept plats for recordation without written ap-
proval from the Harris County Commissioners’ Court.
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will be placed on the parking area of one owner by customers visit-
ing businesses located on the parcel of another owner.'*® To further
assure that the sight lines from each of the buildings to the streets
surrounding the shopping center will be preserved, height restric-
tions will often be imposed upon the buildings. The height restric-
tion should not be stated in terms of the number of stories permit-
ted, but rather in terms of a total number of feet from the base of
the building in order to assure that the restriction is specific
enough to be enforceable.'® These restrictions are essential with
respect to the out parcels, which are typically situated between the
primary buildings of the shopping center and the roads. By virtue
of their location, buildings situated upon out parcels which are too
high may block the oncoming motorists’ view of the buildings in
the rear of the shopping center.

Another common limitation, demgned to provide adequate park-
ing areas in the shopping center, is a minimum parking space to
square footage of building area ratio.'® Retailers are vitally con-
cerned about the adequacy of parking necessary to assure their
customers will be able to park within a convenient distance from

129, This problem of over-building can be addressed more directly by placing a max-
imum floor area restriction against each parcel; however, care should be taken by the devel-
oper to preserve maximum flexibility with respect to the out parcels on his tract, keeping in
mind that the development of those out parcels will depend to a great extent upon the
needs and desires of the ultimate users. See generally Annot., 80 A.L.R.2d 1258, 1259-63
(1961) (discussion of restrictive covenants in relation to parking uses). Thus, the developer
is faced with a dilemma: he desires maximum flexibility as to future development opportu-
nities within the shopping center, but to preserve the value of the balance of his investment,
he, too, desires to restrict the out parcels.

130. See Leighton v. Leonard, 589 P.2d 279, 280-81 (Wash. Ct. App. 1979) (height re-
striction measured in feet held valid covenant running with land); cf., Johnson v. Linton,
492 S.W.2d 189, (Tex. Civ. App.—Dallas 1973, no writ) (height restrictions stated in terms
of “stories” too vague to be enforceable). See generally Annot. 1 AL.R.4th 1021, 1029-32
(1980) (discussion of vagueness in height restrictions); Annot. 92 A.L.R.2d 878, 880-82
(1963) (discussion of general considerations in height restrictions).

131. In more complicated agreements, it is not unusual to use a sliding scale keyed to
different uses in a manner similar to that used by zoning codes. See DALLAS, TEX., CoDE §§
51-4.201 to -4.220 (1981) (different parking restrictions depending on type of use). The ra-
tionale of this approach is that certain types of users such as fast-food users or movie thea-
ters are more parking intensive than normal retail users. For a discussion of parking uses,
see generally URBAN LAND INsT., PARKING RESTRICTIONS POR SHOPPING CENTERS: SUMMARY
RECOMMENDATIONS AND RESEARCH STuDY REPORT 16-17 (1982). Other considerations in de-
termining an appropriate parking ratio include the size and location of the shopping center,
the size of the city in which the shopping center is located, and the method of customer
travel to the shopping center. See id. at 2-22.
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their respective stores.!®® Here, the developer’s interest is directly
adverse—the more parking at the shopping center, the less in-
come-producing building area. How a parking space is defined is
not without potential for dispute; as automobiles become smaller
in size,'®® some persons advocate the use of some percentage of the
parking area for compact cars to conserve the area used for park-
ing spaces.'$¢

In order to assure architectural harmony within the shopping
center, one or more parties to the Reciprocal Agreement may want
the right to review plans and specifications for the exterior appear-
ance of the other buildings to be located in the shopping center.!%®
Although a very logical concern in the abstract, the subjective na-
ture of this approval right should be of concern to each party since
the privilege of review could be abused.'*® The goal of a provision
requiring architectural review in a Reciprocal Agreement should be
to force the parties to cooperate with one another in good faith to
produce an architecturally harmonious shopping center;'*” there-

132. The retailers’ concerns center on the amount and location of customer parking in
relation to their respective stores.

133. It is estimated that by 1990, between 70 and 80% of all automobiles in the United
States will likely be compact cars. See URBAN LAND INST., PARKING RESTRICTIONS FOR SHOP-
PING CENTERS: SUMMARY RECOMMENDATIONS AND RESEARCH STUDY REPORT 20-21 (1982); see
also OFFICE OF THE ASSISTANT SECRETARY OF TRANSPORTATION FOR POLICY AND INTERNATIONAL
AFFAIRS, REPORT TO THE PRESIDENT FROM THE SECRETARY OF TRANSPORTATION, THE U.S. Au-
TOMOBILE INDUSTRY 1980 (January 1981).

134. Presently, most zoning ordinances generally do not provide for use of compact car
spaces. See DALLAS, TEx., Cobe § 51-4.301(d)(1)(A), (B) (1981).

135. Cf. Davis v. Huey, 620 S.W.2d 561, 566 (Tex. 1981) (submission of plans and prior
consent covenants can be valid); Annot., 40 A.L.R.3d 864, 874-902 (1971) (discussion of cov-
enants requiring prior consent to build).

136. See Davis v. Huey, 620 S.W.2d 561, 566 (Tex. 1981) (upholding enforceability of
subjective rights of review of architectural plans if adequate notice given); Black Lake Pipe
Line Co. v. Union Constr. Co., 538 S.W.2d 80, 88 (Tex. 1976) (judgment of party regarding
adequacy of performance will be sustained if made in good faith); see also Schriewer v.
Liedtke, 561 S.W.2d 584, 587 (Tex. Civ. App.—Beaumont 1978, no writ) (right to terminate
contract to purchase land, must be applied in good faith); Hugley v. Caldwell, 559 S.W.2d
8717, 879 (Tex. Civ. App.—Houston [14th Dist.] 1977, no writ) (in contract to buy land,
provision allowing description of land with “more or less” variance factor upheld). See gen-
erally Annot., 78 A.L.R.3d 880, 886-901 (1977) (analogous situation of sufficiency of at-
tempts to secure financing discussed). Although not specifically applicable to these circum-
stances, the Uniform Commercial Code imposes upon parties to commercial contracts which
are subject to the terms of Uniform Commercial Code, the obligation to act in good faith.
See Tex. Bus. & Com. Cobe ANN. § 1.203 (Vernon 1968) (every contract imposes obligation
of good faith).

137. See Johnson v. Dick, 281 S.W.2d 171, 173 (Tex. Civ. App.—San Antonio 1955, no
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fore, the more objective the standards for such review, the less
likely it becomes that the reviewing party may act out of ulterior
motivations. The restricted party may wish to identify another
shopping center development or retail building and provide that
an exterior appearance which is substantially similar to that devel-
opment or building will be acceptable; moreover, the reviewing
party should agree not to unreasonably withhold or delay its con-
sent!®® and to couple any denials of approval with requests for spe-
cific changes. Another difficult issue is compliance verification and
proof of such compliance to interested third parties, such as lend-
ers and prospective purchasers. To provide a method for determin-
ing whether compliance was accomplished, the parties may agree
that if no objections to the design of a building are manifested in a
definite and certain manner (such as being recorded in the real
property records of the county in which the shopping center is lo-
cated within a prescribed period following completion of the build-
ing), then the building will be deemed approved and any right to
object waived. Although none of the parties will want an objection
filed of record against their property, this approach has the benefit
of assuring future lenders and purchasers that if no such objection
appears in the chain of title, all rights to object have conclusively
been waived. The reviewing party should disclaim any assumption
of a duty to review the plans and specifications for safety and
structural purposes;'*® this may be of special concern to large re-

writ) (covenant requiring approval of plans by architectural committee designed to approve
quality of work and materials and insure harmony of exterior); Johnson v. Wellborn, 181
S.W.2d 839, 840-41 (Tex. Civ. App.—San Antonio 1944, writ ref’d w.o.m.) (committee ap-
proval covenant designed to cause structures to be harmonious).

138, Query: Whether an agreement not to unreasonably withhold consent provides
much protection in light of Crestview, Ltd. v. Foremost Ins. Co., 621 S.W.2d 816 (Tex. Civ.
App.—Austin 1981, writ ref'd n.r.e.), which held that an agreement by a lender not to un-
reasonably withhold consent to the sale of mortgaged property by the borrower did not
prevent the lender from insisting on an increase in the interest rate of the loan as a condi-
tion to the lender’s consent. See id. at 818, 829. As a safeguard against unreasonably slow
responses, the party whose plans are being reviewed may wish to provide in the Reciprocal
Agreement that if no response is delivered within a specified period of time following receipt
of the plans by the reviewing party, such failure to respond will be deemed to be approval.

139. One who assumes an undertaking is obligated to use reasonable care in the per-
formance of those duties. See Damron v. C.R. Anthony Co., 586 S.W.2d 907, 913 (Tex. Civ.
App.—Amarillo 1979, no writ); Dalkowitz Bros. v. Scheiner, 110 S.W. 564, 565 (Tex. Civ.
App. 1908, no writ). See generally W. Prosser, HANDBOOK OF THe Law Or TorTs § 56, at
344-48 (4th ed. 1971); Boynton & Evans, What Price Liability for Insurance Carriers Who
Undertake Voluntary Safety Inspections?, 43 NoTRE DAME Law. 193, 194-201 (1967); Greg-
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tailers and developers who might be deemed to have special exper-
tise in the area.!*® The developer may wish to obtain some conces-
sions from the other parties to the Reciprocal Agreement for the
benefit of the probable out parcel occupants—national chain es-
tablishments—who invariably have prototype buildings from
which they are generally reluctant to deviate.

Signage in a shopping center generally takes one of two forms:
detached, free-standing signs such as pylon or monument signs or
signs which are attached to the face of a building, often referred to
as facia signs. Sign restrictions limiting the size and height, loca-
tion and number of signs, and providing for approval of plans and
specifications for the aesthetics of the signs are often included in
Reciprocal Agreements.!¢!

Use restrictions are used in Reciprocal Agreements to accom-
plish diverse goals.'*? By restricting parking-intensive users, a re-
tailer may provide greater opportunities for its customers to find
parking spaces.’*® In order to preserve the integrity of a retail-ori-
ented shopping center, parties customarily limit the use of the
shopping center to retail uses and limited office uses or office uses
which are incidental to the retail uses in the shopping center. The
developer should be careful in drafting this restriction because in-
surance agencies, travel agencies, savings and loan institutions, and
other similar nonretail users may be attractive tenants who desire
to locate in the shopping center.'** Use restrictions can also be im-

ory, Gratuitous Undertakings and the Duty of Care, 1 DE PauL L. Rev. 30, 67-68 (1951).
140. See W. Prosser, HaANDBoOK O THE Law Or TorTs § 32, at 161 (4th ed. 1971).
141. The developer may be very concerned about this point, inasmuch as it is likely

that many of his tenants will insist upon adequate identification of their location by signage.

Retailers, on the other hand, are often more concerned about preserving the visibility of

their store from the streets by limiting the number of freestanding signs and their size. Cf.

Cornett v. City of Houston, 404 S.W.2d 602, 604 (Tex. Civ. App.—Houston 1966, no writ)

(conflict between retailer and city over covenant that no sign be erected without consent).
142. Use restrictions may be literally applied. See Calvary Baptist Church v. Adams,

570 S.W.2d 469, 474 (Tex. Civ. App.—Tyler 1978, no writ) (church driveway located on land

restricted to residential purposes violated restriction as if church had been located on re-

stricted land); H.E. Butt Grocery Co. v. Justice, 484 S.W.2d 628, 631 (Tex. Civ. App.—Waco

1972, writ ref’d n.r.e.) (land restriction against food store use violated when used for parking

by supporting grocery store). .
143. Retailers may be willing, as an alternative to an absolute prohibition against such

uses, to restrict such uses from being located within a specified distance from the boundary

line of their property to lessen the likelihood of overburdening the parking available for
their use.
144. One compromise is to limit nonretail uses to a certain percentage of the building
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plemented to obtain economic advantage for certain retailers by
excluding any competition from the shopping center. These types
of restrictions are fraught with public policy problems because
they act as restraints of trade.'® Parties also customarily include a
“noxious-use” clause prohibiting a number of uses which would,
for one reason or another, be injurious to the operation of any suc-
cessful shopping center.'*®

V. Purproses FOR WHICH AFFIRMATIVE COVENANTS ARE USED

Each party to the Reciprocal Agreement will want assurance
concerning the manner in which the shopping center will be oper-
ated and maintained. To provide this assurance, the Reciprocal
Agreement will typically include various covenants which are af-
firmative in nature and concern a variety of operational issues; ad-
ditionally, the agreement will often include quality standards, both
subjective and objective,'*” by which performance of the covenants
may be evaluated. All of these covenants generally have one goal in
mind—to keep all portions of the shopping center constantly oper-
ating in a manner of even quality.

The developer invariably will request that the large retailers
build their stores, open by a defined time, and operate. Without

area on each parcel.

" 145. A thorough discussion of these issues is, itself, an appropriate topic for a law re-
view article. See Halper, The Antitrust Laws Visit Shopping Center “Use Restrictions,” 4
ReaL Est. L.J. 3, 7-34 (1975); Lentzner, The Antitrust Implications of Radius Clauses in
Shopping Center Leases, 55 U. DET. J. URs. L. 1, 5-61 (1977); Schear & Shechan, Restric-
tive Lease Clauses and the Exclusion of Discounters from Regional Shopping Centers, 25
Emory L.J. 609, 610-29 (1976); Comment, The Impact of Federal and Texas Antitrust
Laws on Restrictive Covenants in Shopping Center Leases, 30 BayLor L. Rev. 305, 305-156
(1978); Note, The Antitrust Implications of Restrictive Covenants in Shopping Center
Leases, 86 Harv. L. Rev. 1201, 1204-48 (1973); Comment, The Shopping Center Radius
Clause: Candidate for Antitrust?, 32 Sw. L.J. 825, 826-56 (1978); see also Dow, Some Se-
lected Problems in Shopping Center Leases, in STATE BAR oF TEX. 30 ANN. Apv. REAL EsT.
Law Course L at L-27 to L-48 (1981); Annot., 97 A.L.R.2d 4, 14-19 (1964).

146. Special attention should be given to out parcels in this regard. Since these users
will set the tone for a shopping center because they are generally in front of the shopping
center, the developer may wish to provide for repurchase rights in the event of a breach. As
might be expected, these are vigorously resisted, even when an attempt is made to provide
for a fair market value purchase price.

147. Such a standard would require the performance of the covenant to the satisfaction
of the other parties or, less subjectively, in accordance with a specified level of quality. More
objective standards would include specific criteria designed to evaluate each component of
the performance.
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these covenants, the developer’s ability to lease the shop space on
his parcel is diminished and, as a corollary, his ability to finance
the project may also be impaired;'*® however, retailers are loathe to
make such promises for too many variables influence their expan-
sion plans. Although covenants to build and operate a specified
store may not be enforceable by a judgment for specific perform-
ance,'*® an alternative remedy is a purchase option whereby, unless
the retailer commences construction of a store of a specified size
within a stated period of time and pursues such construction with
diligence, the developer may repurchase the retailer’s parcel at a
bargain price.’®® A bargain-price purchase option held by the de-
veloper prevents the retailer from speculating on the land and may
make it more likely that the retailer will build a store on that site.
Even if that goal is not realized, the developer is at least assured of
an opportunity to locate another retailer to purchase the
land—one more enthusiastic about operating from that location.
The developer should be just as concerned about a cessation of op-
eration by a major retailer as by a failure to build in the first in-
stance. To be sure, the dimunition in value to the developer’s por-
tion of the shopping center, caused by a major retailer ceasing to
operate and a subsequent failure to locate a replacement, might be
even more damaging since the developer in most instances would
have increased his investment at that point by developing his por-
tion of the shopping center and expending large sums of money in
the process. To afford protection against the retailer’s parcel lying
vacant, the developer may request that the retailer grant the devel-
oper another purchase option, becoming applicable if, after a pe-
riod of operation, the retailer wishes to cease operation.

148. Since the likelihood of success of leasing the smaller tenant spaces on the devel-
oper’s parcel is greatly enhanced if a major retailer is obligated to open a store within the
shopping center, lenders will be more willing to lend money to a project in which the risks
are lessened in this manner. :

149. Specific performance will generally be ordered only when the decree can be pres-
ently enforced without the need for continuing supervision by a court. See Chain v. Pye, 429
S.W.2d 630, 635 (Tex. Civ. App.—Beaumont 1968, writ ref’d n.r.e.). See generally Annot.,
164 A.L.R. 802, 815-38 (1946) (discussion of specific performance and court supervision).

150. The terms of the option must be definite, certain, and complete to be enforceable.
See Williams v. Ellison, 493 S.W.2d 734, 736 (Tex. 1973); Colligan v. Smith, 366 S.W.2d 8186,
819 (Tex. Civ. App.—Fort Worth 1963, writ ref’d n.r.e.). Issues to be considered in prepar-
ing such a clause are the same as with any other option: price and terms—if any—of pay-
ment, time of exercise, time for consummation of the purchase, method of conveyance, and
mechanics of closing.
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To assure that the shopping center maintains an attractive ap-
pearance and safe condition, the parties to the Reciprocal Agree-
ment should designate who will maintain the driveways, sidewalks,
parking areas, landscaping, utilities, lighting facilities, buildings,
and signs. One alternative is for each party to maintain its parcel;
with respect to areas encumbered by easements, however, such
maintenance covenants are contrary to the common law rule that
the person benefitting from the easement maintain it.!** Retailers
may suggest that the developer maintain all of the common areas
and agree to reimburse him for their proportionate share of the
expenses. This reduces some of the manpower requirements for the
retailers and assures consistency, for better or for worse, in the
maintenance of the shopping center. In this regard, the parties also
may wish to agree upon a standard against which the maintenance
activities will be measured.

Each party will want assurance that the other parties are ade-
quately insured with comprehensive public liability insurance be-
cause if a neighboring landowner is insolvent and underinsured, it
becomes more likely that its neighbors will become embroiled in
personal injury lawsuits involving accidents on that neighbor’s land
thereby raising issues of fact where the accident actually oc-
curred.'®® Each party will also want to know that the other parties
are maintaining adequate fire and extended coverage insurance to
assure an available source of funds necessary to restore damaged

improvements and keep the shopping center operating. With re- -

spect to the common areas, parties often agree to contribute on a
proportionate basis to the cost of one insurance policy covering all
of the common areas.'®®* Major retailers and substantial developers
may want the right to self-insure; a minimum net worth should be
required as a condition to this right to assure an adequate asset
base necessary to absorb claims which may be made. Each party
should indemnify the others from and against the use of its parcel
and its liability insurance should cover this contractual indem-

151. See Cozby v. Armstrong, 205 S.W.2d 403, 408 (Tex. Civ. App.—Fort Worth 1947,
writ ref’d n.r.e.); Pokorny v. Yudin, 188 S.W.2d 185, 194 (Tex. Civ. App.—El Paso 1945, no
writ). .

152. For a general discussion of the law of invitees, see W. ProsseEr, HANDBOOk ON THE
Law Or Torts §§ 61-62, at 385-99 (4th ed. 1971).

153. This often results in lower premium costs and alleviates the need to determine
upon whose property the a'ccident occurred.
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nity.’** In addition, to the extent they are not cooperating in one
insurance policy, the parties should consider waiving the right of
subrogation held by their respective insurance carriers.'*®

Provision should be made in the Reciprocal Agreement for casu-
alties which damage or destroy any of the buildings situated on the
shopping center. It is desirable that damaged buildings should be
restored promptly thereby assuring consistent operation of the
shopping center. At the very least, each party should agree that it
will either rebuild or repair its damaged building or remove the
debris and clean the area so as to present a neat appearance and to
prevent unsightly debris from presenting safety hazards. In the al-
ternative, the parties may agree that, to the extent insurance pro-
ceeds are available for restoration, they will rebuild. Here again,
some thought should be given to practical remedies should a party
who is obligated to rebuild refuse to do so; judgments for specific
performance may be unavailable due to the vagueness of the
obligation.'®®

Foreclosure of any portion of the shopping center should be pre-
vented due to the resulting disruption and negative publicity
which would likely follow; thus, covenants requiring each party to
pay ad valorem taxes when due are appropriate.’® The right to
pay such taxes on an installment basis, if such is available, and to
contest the amount of an assessment should be preserved for each
party.’®® For similar reasons, each party should indemnify the
other against the filing of any mechanic’s liens for work done on

154. For a discussion of indemnity contracts, see generally Reynolds, Contracts of In-
demnity in Texas, 43 Tex. B.J. 297, 298-305 (1980).

155. See Williams v. Advanced Technology Center, Inc., 537 S.W.2d 531, 533 (Tex. Civ.
App.—Eastland 1976, writ ref’d n.r.e.) (no right of subrogation where insuror settles or re-
leases); International Ins. Co. v. Medical-Professional Bldg., 405 S.W.2d 867, 869 (Tex. Civ.
App.—Corpus Christi 1966, writ ref'd n.r.e.) (where insuror pays, entitled to subrogation);
Wichita City Lines, Inc. v. Puckett, 288 S.W.2d 122, 124 (Tex. Civ. App.—Fort Worth) (in-
sured has right to subrogation), aff'd, 156 Tex. 456, 295 S.W.2d 894 (1956).

156. Specific performance will generally be ordered only when the decree can be pres-
ently enforced without the need for continuing supervision by a court. See Chain v. Pye, 429
S.W.2d 630, 635 (Tex. Civ. App.—Beaumont 1968, writ ref’d n.r.e.). See generally Annot.,
164 A.L.R. 802, 815-38 (1946) (discussion of specific performance and court supervision).

157. Note that a lien attaches to each piece of property in Texas to secure payment of
ad valorem taxes. See TeX. Tax CopE ANN. § 32.01 (Vernon 1982); see also id. §§ 34.01- .08
(statutes on foreclosures of tax liens); id. §§ 34.21- .23 (statutes concerning redemption
rights).

158. See generally id. §§ 41.41- .47 (discussion of methods of payment of taxes).
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the property of the other.!®® Although not common, covenants re-
quiring payment of loans secured by liens on portions of the shop-
ping center would be logically consistent.

VI. MISCELLANEOUS PROVISIONS

The parties should provide for options available in the event of a
condemnation of a portion of the shopping center.'® If a signifi-
cant condemnation occurs, which may be defined in terms of a per-
centage of land area or building area or both, the parties may want
the right to terminate the Reciprocal Agreement. The parties
should also resolve the extent, if any, each will be permitted to
participate in one another’s condemnation proceedings.!®

Each party will want to identify its remedies in the event of a
default by the other parties. Such remedies may include suit for
damages or injunctive relief,'®? the right to perform or take the ac-
tion with regard to which the other party has defaulted and to be
reimbursed therefore with a significant interest factor (i.e., self-
help), and the grant of a lien on the ownership of the parcel of the
defaulting party to secure these obligations.'®® Different covenants

159. See Tex. Rev. Civ. STAT. ANN. arts. 5452-5472e (Vernon Supp. 1982-1983) for re-
quirements and rules regarding mechanics’ and materialmen’s liens. This is especially im-
portant since materialmen and laborers may have no means of determining the ownership
structure of the shopping center; therefore, other owners having nothing to do with the
construction contract may be drawn into their neighbor’s disputes.

160. For examples of condemnation actions involving shopping centers or land planned
to be shopping center developments, see Uselton v. State, 499 S.W.2d 92, 94-99 (Tex. 1973);
City of Texarkana v. Kitty Wells, Inc., 539 S.W.2d 205, 206-08 (Tex. Civ. App.—Texarkana
1976, no writ).

161. The benefits of easements, covenants, and restrictions which have properly been
created are generally property interests and, therefore, the owner of such benefits should be
entitled to some compensation upon deprivation of such benefits.

162. See Nonnenmann v. Lucky Stores, Inc., 368 N.E.2d 200, 203-04 (Ill. App. Ct. 1977)
(subdivision landowner suit to enjoin violation of restrictive covenant); Suess v.
Vogelgesang, 281 N.E.2d 536, 544 (Ind. Ct. App. 1977) (one appropriate remedy for violation
of restrictive covenant is action in damages); Peters v. Davis, 231 A.2d 748, 752 (Pa. 1967)
(breach of restriction subject to suit in equity to enforce restriction); Ortiz v. Jeter, 479
S.W.2d 752, 7566-59 (Tex. Civ. App.—San Antonio 1972, writ ref’d n.r.e.) (restrictions en-
forceable by injunction); Scaling v. Sutton, 167 SW.2d 275, 276 (Tex. Civ. App.—Fort
Worth 1942, writ ref’d n.r.e.) (restriction can be enforced by injunction).

163. In the absence of an existing debt, the lien is not effective. See Hagan v. Anderson,
506 S.W.2d 298, 302 (Tex. Civ. App.—San Antonio 1973), aff'd, 513 S.W.2d 818 (Tex. 1974);
Tyler Bank & Trust Co. v. Shaw, 293 S.W.2d 797, 800-01 (Tex. Civ. App.—Texarkana 1956,
writ ref'd n.r.e.); Griswold v. Citizens Nat’l Bank, 285 S.W.2d 791, 799 (Tex. Civ.
App.—Waco 1955, writ ref'd n.r.e.). In essence, the Reciprocal Agreement creates an equita-
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and portions of the Reciprocal Agreement may warrant different
remedies; it is not necessarily wise to employ universal remedies to
deal with all defaults under the Reciprocal Agreements. Notice and
a reasonable period for cure should be provided as a condition to
exercising any remedies. With respect to the lien granted, a proce-
dure for filing*® and foreclosing'®® such lien should be established,
and the lien should be made subordinate to any liens presently ex-
isting or to be obtained in the future securing financial institutions
to avoid impairment of financing opportunities.

Although the parties are clearly working closely together, neither
will wish to be responsible for the debts or obligations of the other,
nor will they wish to have created a partnership or joint venture
with one another.'®® If the parties disclaim the creation of a part-

ble lien. See Bradley v. Straus-Frank Co., 414 S.W.2d 504, 508 (Tex. Civ. App.—Dallas
1967, no writ) (equitable lien created by express written agreement showing intention to
make certain property collateral for obligation). This lien becomes effective upon the failure
of one party to perform an affirmative duty required by the Reciprocal Agreement. The lien
is granted to secure repayment of funds expended in curing the default; thus, an obligation
to repay such funds should clearly be set forth in the Reciprocal Agreement. Query: whether
restrictive covenants may be enforced by the use of a lien, since necessarily no debt exists.
One argument arises in Shaw: “[T]here can be no valid lien without a valid debt or obliga-
tion.” Tyler Bank & Trust Co. v. Shaw, 293 S.W.2d 797, 800 (Tex. Civ. App.—Texarkana
1956, writ ref’d n.r.e.) (emphasis added). Use of the words “or obligation” suggests that
agreements not to use land in proscribed ways (which are, no doubt, obligations) may be
secured by a lien.

164. The priority of the lien vis a vis other lien claimants and bona fide purchasers
presumably will be determined by the date of recordation of the claim of lien, since at the
date of execution of the Reciprocal Agreement, no debt exists. See Kennard v. Mabry, 78
Tex. 151, 156-57, 14 S.W. 272, 274 (1890) (all instruments intending to create lien shall be
recorded and recordation takes effect when instrument filed with clerk). The Reciprocal
Agreement parties may find some protection, however, in the following argument:

The law appears to be settled in Texas that parties may make a note and deed of
trust for a definite amount, upon the agreement that some or all of the money will be
advanced at a later date; and that in such event the holder of the note and mortgage
will have a valid lien to secure the amount of the money actually advanced . . . .
Foxworth-Galbraith Lumber Co. v. Southwestern Contracting Corp., 165 S.W.2d 221, 224
(Tex. Civ. App.—Fort Worth 1942, writ ref’d) (citations omitted and emphasis added).

165. Unless the Reciprocal Agreement provides for a power of sale, the beneficiary of
the lien will be forced to obtain a judicial decree ordering the foreclosure of the lien. See
Southwestern Peanut Growers Ass’'n v. Womack, 179 S.W.2d 371, 373 (Tex. Civ.
App.—Eastland 1944, no writ).

166. See Tex. REv. Civ. STAT. ANN. art. 6132b, §§ 6(1), 7(2) (Vernon 1970) (require-
ments for creation of partnerships). A partnership has been defined as a contract between
two or more competent persons to place their money, effort, labor, and skill or some or all of
them in lawful commerce or business and to divide profits and bear losses in specified pro-
portions, See First Nat’l Bank v. Chambers, 398 S.W.2d 313, 316-17 (Tex. Civ.
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nership or joint venture relationship, they greatly diminish the
likelihood of such a relationship being imposed upon them.'®
Each party, from time to time, may need to obtain an estoppel
certificate!®® from the other party to satisfy key tenants, lenders, or
purchasers. Thus, the Reciprocal Agreement should provide that
each party will upon request furnish such a certificate, and that
failure to respond within a specified period of time will be deemed
a favorable response.!®® If either party should sell a parcel or any
portion thereof to another person or entity, the selling party, in
addition to needing an estoppel certificate for his purchaser, will
want to be released from any obligations and liabilities arising
under the Reciprocal Agreement after the transfer.'”® Provision

App.—Eastland 1965, no writ); Burr v. Greenland, 356 S.W.2d 370, 376 (Tex. Civ. App.—El
Paso 1962, writ ref’d n.r.e.). Stated another way, a partnership is a relationship between or
among two or more persons with a community of interest, a prosecution of a common enter-
prise for the joint benefit of the parties, the right of each to participate in profits, and the
obligation of each to bear some portion of the losses. See Jenkins v. Brodnax White Truck
Co., 437 S.W.2d 922, 925-26 (Tex. Civ. App.—Tyler 1969, no writ). The issue of the exis-
tence of a partnership is one of fact. Cherokee Village v. Henderson, 538 S.W.2d 169, 174
(Tex. Civ. App.—Houston [1st Dist.] 1976, writ dism’d). No single fact is determinative.
State v. Houston Lighting & Power Co., 609 S.W.2d 263, 267 (Tex. Civ. App.—Corpus
Christi 1980, no writ).

167. The intention of the parties to an alleged partnership to form or not to form the
partnership is a critical issue. See, e.g., Coastal Plains Dev. Corp. v. Micrea, Inc., 572 S.W.2d
285, 287 (Tex. 1978); Voudouris v. Walter E. Heller & Co., 560 S.W.2d 202, 206 (Tex. Civ.
App.—Houston [1st Dist.] 1977, no writ); Holman v. Dow, 467 S.W.2d 547, 550 (Tex. Civ.
App.—Beaumont 1971, writ ref'd n.r.e.); c¢f. Taylor v. Lewis, 553 S.W.2d 153, 158 (Tex. Civ.
App.—Amarillo 1977, writ ref’d n.r.e.) (persons intending to perform acts that law considers
partnership acts have intent to create partnership); Howard Gault & Son, Inc. v. First Nat’l
Bank, 541 S.W.2d 235, 237 (Tex. Civ. App.—Amarillo 1976, no writ) (intent to do things in
which law will regard as partnership is intent to create partnership); Cherokee Village v.
Henderson, 538 S.W.2d 169, 174 (Tex. Civ. App.—Houston [1st Dist.] 1976, writ dism’d)
(written statement that parties intended trust was not conclusive of intent that it not be
partnership). .

168. An estoppel certificate refers to a factual representation, requested from an inter-
ested party, concerning the status of performance under an agreement; the purpose of such
certificate is to prevent the issuer of the certificate from later denying the truth of the state-
ments made therein. See Fretz Constr. Co. v. Southern Nat’l Bank, 626 S.W.2d 478, 479-84
(Tex. 1981).

169. Even without such an agreement, a party presented with a statement of facts
within his scope of knowledge, especially if such presentment is coupled with a request for a
response, may be obligated to object if he knows of inaccuracies therein. See Champlin Oil
& Ref. Co. v. Chastain, 403 S.W.2d 376, 387 (Tex. 1966).

170. Absent provisions to such effect in the Reciprocal Agreements, the original owner
of the land would remain liable for performance under contract theories. See Russell v.
Northeast Bank, 527 S.W.2d 783, 786 (Tex. Civ. App.—Houston [1st Dist.] 1975, writ ref'd
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should be made for such release; it is not unusual, however, to con-
dition the release upon obtaining an express assumption of the ob-
‘ligations contained in the Reciprocal Agreement from the pur-
chaser.!” This has the benefit of lessening any dependence upon
whether the covenants run with the land.

A Reciprocal Agreement typically will call for approvals to be
given from time to time concerning certain matters. The parties
should agree that such approvals will not be unreasonably withheld
nor delayed;'”? in addition, there should be a provision specifying
that if denial of approval and the reasons therefor have not been
delivered within a specified time period, such failure to respond
will be deemed an approval. In this regard, there should be a pro-
vision identifying the method and manner in which notices should
be given. With respect to any obligations that contain inherent
time limitations, the parties may wish to provide for an extension
of the limitation based on causes beyond the control of the obli-
gor.’” In order to protect against abuses of this privilege, it is wise
to condition the right to extend the time for performance upon de-

n.r.e.); ¢f. Chastion v. Cooper & Reed, 152 Tex. 322, 325, 2567 S.W.2d 422, 424 (1953) (intent
to release original owner must be present); Redgleawood, Inc. v. White, 380 S.W.2d 766, 768
(Tex. Civ. App.—Waco 1964, no writ) (original owner remained liable because no intent to
release).

171. This is, in essence, a prearranged novation. See Siegler v. Telco Leasing, Inc., 593
S.W.2d 850, 852 (Tex. Civ. App.—Houston [1st Dist.] 1980, no writ); Crossland v. Nelson
Auction Serv., Inc., 424 S.W.2d 318, 319 (Tex. Civ. App.—Amarillo 1967, writ ref'd n.r.e.);
McKinney v. Flato Bros. Inc., 397 S.W.2d 525, 529 (Tex. Civ. App.—Corpus Christi 1965, no
writ). ‘ .

172. The value of an agreement not to unreasonably withhold consent may be question-
able. See Crestview, Ltd. v. Foremost Ins. Co., 621 S.W.2d 816, 818, 829 (Tex. Civ.
App.—Austin 1981, writ ref'd n.r.e.) (agreement by lender to not unreasonably withhold
consent to sale of mortgaged property not breached by lender’s increase in interest rate as
precondition to consent).

173. Texas courts have viewed dimly attempts to excuse nonperformance of a contract
based on a defense of impossibility. See Toyo Cotton Co. v. Cotton Concentration Co., 461
S.W.2d 116, 118 (Tex. 1970) (one promising performance which has later become impossible
bears risks of nonperformance); Texarkana Pipe Works v. Caddo Oil & Ref. Co., 252 S.W.
813, 816 (Tex. Civ. App.—Texarkana 1923, writ ref’d) (promisor of impossible performance
remains liable unless prevented by God, fortuitous event, or irresistible force); cf. Foster v.
Atlantic Ref. Co., 329 F.2d 485, 489 (5th Cir. 1964) (applying Texas law, one who uncondi-
tionally promises to perform will remain liable regardless of subsequent difficulty). But cf.
Janek v. Federal Deposit Ins. Corp., 586 S.W.2d 902, 906 (Tex. Civ. App.—Houston [1st
Dist.] 1979, no writ) (defense of original impossibility is different from supervening impossi-
bility); Erickson v. Rocco, 433 S.W.2d 746, 751-52 (Tex. Civ. App.—Houston [14th Dist.]
1968, writ ref'd n.r.e.) (favorable comments on defense of supervening impossibility).
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livery of notice from the obligor that one of the specified events
allowing time extension has occurred.

In addition, several miscellaneous subjects should be addressed.
Particularly with respect to the inclusion of certain use restrictions
designed to obtain for one of the parties lessened competition
which are subject to being unenforceable based on illegality,'”* the
parties should provide that the Reciprocal Agreement is intended
to be severable,!”® that any illegal or invalid provisions will be sev-
ered from the agreement and will not act to terminate the entire
agreement,'”® and that such provision will be replaced with as close
a provision thereto as may be legal and valid. The mortgage lend-
ers for each of the parties, to the extent they hold a prior lien on a
portion of the shopping center, should join in the Reciprocal
Agreement to evidence their subordination to its provisions, so
that a foreclosure of such liens will not extinguish the Reciprocal

174. Strong arguments exist contending that use restrictions lessening competition are
violative of antitrust laws. See, e.g., Halper, The Antitrust Laws Visit Shopping Center
“Use Restrictions,” 4 REAL Est. L.J. 3, 7-34 (1975); Lentzner, The Antitrust Implications of
Radius Clauses in Shopping Center Leases, 55 U. DET. J. Urs. L. 1, 5-61 (1977); Comment,
The Impact of Federal and Texas Antitrust Laws on Restrictive Covenants in Shopping
Centers, 30 BayLor L. Rev. 305, 305-15 (1978).

176. As with so many other aspects of Reciprocal Agreements, the intent of the parties
is critical in connection with the severability of an illegal portion of the agreement. See, e.g.,
McFarland v. Haby, 589 S.W.2d 521, 524 (Tex. Civ. App.—Austin 1979, writ ref'd n.r.e.)
(intent of parties controls severability); Blackstock v. Gribble, 312 S.W.2d 289, 292-93 (Tex.
Civ. App.—Eastland 1958, writ ref’d n.r.e.) (parties’ intention controls issue of severability);
King v. Whatley, 236 S.W.2d 186, 191 (Tex. Civ. App.—Eastland 1951, writ ref'd n.r.e.)
(intention of parties is controlling issue in severability of contract); cf. Patrizi v. McAninch,
153 Tex. 389, 395, 269 S.W.2d 343, 348 (1954) (notwithstanding declared intention that any
illegal provision be severed, illegal portions of contract were so interdependent with other
portions of contract such that illegal provisions could not be severed).

176. Generally illegal portions of an agreement may be severed. See Williams v. Wil-
liams, 569 S.W.2d 867, 871 (Tex. 1978); Spinks v. Riebold, 310 S.W.2d 668, 669 (Tex. Civ.
App.—El Paso 1958, writ ref'd); Southern Properties, Inc. v. Carpenter, 21 S.W.2d 372, 376
(Tex. Civ. App.—Dallas 1929, writ dism’d). In Kroger Co. v. J. Weingarten, Inc., 380 S.W.2d
145 (Tex. Civ. App.—Houston 1964, writ ref’d n.r.e.), the court held that an agreement en-
tered into as a part of a lease agreement which violated state antitrust laws so tainted the
entire transaction that neither the restriction agreement nor the lease were enforceable, not-
withstanding strong assertions of severability by one of the parties. See id. at 154. Thus,
regardless of the stated intention of the parties to a Reciprocal Agreement that any illegal
use restrictions or other portions of the agreement be severed, violations of state antitrust
laws may render the entire Reciprocal Agreement unenforceable. See id. at 154 (agreement
so tainted by violations of state antitrust law so as to be unenforceable). The state antitrust
laws are located at Tex. Bus. & Com. Code Ann. §§ 15.01- .34 (Vernon 1968 & Supp. 1982-
1983).
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Agreement.'” Provision should be made for the manner in which
amendments and termination of the Reciprocal Agreement will be-
come effective.'”® A party’s viewpoint concerning the appropriate
duration for the Reciprocal Agreement will be determined in large
measure by his perception of the value to him of the provisions of
the Reciprocal Agreement. Invariably, parties owning the interior
portions of the shopping center desire the longest durations for the
Reciprocal Agreement, since they are dependent upon the Recipro-
cal Agreement for access, sight lines, and other protections. It is
not unusual to provide that amendments and termination will be
effective upon execution by the owners, from time to time, of a
stated percentage of each parcel, thereby limiting the involvement
of out parcel owners. Finally, in order to assure that tenants occu-
pying portions of the shopping center and members of the public
at large do not attempt to enforce the provisions of the Reciprocal
Agreement or otherwise assert rights thereunder, it is prudent to
disclaim the creation of any such rights.!”®

VII. CoONSTRUCTIONAL MATTERS

Many words and phrases are commonly used in Reciprocal
Agreements in their conversational sense without close attention to
their strict legal definitions. Definitional problems can and should
be avoided by careful use of defined terms in Reciprocal Agree-
ments; inevitably, however, it is those words with which we are
most comfortable that escape contractual definition by the parties.
Courts have defined several of these words in various contexts and
this section is devoted to a review of those judicial definitions. In
any situation, the goal of a court in construing any portion of a
contract or property instrument is to ascertain the intention of the
parties.!®® The context in which the term, word, or phrase is used

177. See Cousins v. Sperry, 139 S.W.2d 665, 667 (Tex. Civ. App.—Beaumont 1940, no
writ) (foreclosure of prior lien held to extinguish easement conveyed after lien granted).

178. The parties are free to stipulate the manner in which amendments may be made.
Care should be exercised in drafting these provisions as they may often be misconstrued.
See generally 5 R. PoweLL, PoweLL ON ReAL PropErTY § 677 (1981) (discussion of
amendments).

179. For a discussion of public acquisition of private rights, see generally Comment,
The Acquisition of Easements by the Public Through Use, 16 S.D.L. Rev. 150, 150-62
(1971).

180. See Settegast v. Foley Bros. Dry Goods Co., 114 Tex. 452, 454, 270 S.W. 1014, 1016
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is always critical'®* and words and phrases used in a restrictive
covenant will be accorded their ordinary and commonly accepted
meaning if not otherwise defined.'®?

Bar. The term “bar” has been defined as a barrier or counter
over which liquors and foods are passed to customers, also refer-
ring to the portion of the room behind the counter where liquors
for sale are kept.'®® On the other hand, the term “saloon’” has been
accorded a meaning somewhat broader; it is defined as a place
where intoxicating liquors are sold.'®*

Building. This word has not been given a umform meaning and
the circumstances of a particular case have been controlling.'®®
Some courts have given the term its common sense meaning, hold-
ing that a building is a structure enclosing a space within its walls
and covered by a roof, thereby excluding from its coverage walls

and underground fall-out shelters.!®® At least one other court has

endorsed a more expansive definition by including a mobile home
with apparent permanent attachments to the ground within the
definition of “building.”*®?

Business Use. The term “business use” has most often been de-
fined by the Texas courts in the context of the homestead exemp-
tion embodied in the Texas Constitution'®® and has been defined

(1925); Curb v. Benson, 564 S.W.2d 432, 433 (Tex. Civ. App.—Austin 1978, writ ref’d n.r.e.).

181. See Mitchell v. Gaulding, 483 S.W.2d 41, 42 (Tex. Civ. App.—Waco 1972, writ
ref’d n.r.e.); Fischer v. Reissig, 143 S.W.2d 130, 131 (Tex. Civ. App.—Austin 1940, writ
ref’d).

182. See, e.g., Settegast v. Foley Bros. Dry Goods Co., 114 Tex. 452, 455, 270 S.W. 1014,
1016 (1925) (construe according to plain meaning of language); Knopf v. Standard Fixtures
Co., 581 S.W.2d 504, 506 (Tex. Civ. App.—Dallas 1979, no writ) (words given their common
and ordinary meaning); Curb v. Benson, 564 S.W.2d 432, 433 (Tex. Civ. App.—Austin 1978,
writ ref’d n.r.e.) (phrases accorded common, accepted meaning).

183. Hinton v. State, 137 Tex. Crim. 352, 356, 129 S.W.2d 670, 673 (1939).

184. See id. at 356, 129 S.W.2d at 673; see also McDougall v. Giacomini, 14 N.W. 150,
151 (Neb. 1882); Kelly v. Theo. Hamm Brewing Co., 168 N.W. 131, 132 (Minn. 1918).

185. See Aluminum Co. of Am. v. Kohutek, 455 S.W.2d 789, 791 (Tex. Civ.
App.—Corpus Christi 1970, no writ) (meaning of “building” depends on facts of each case).

186. See Hancox v. Peek, 356 S.W.2d 568, 568-69 (Tex. Civ. App.—Fort Worth 1962,
writ ref’d n.r.e.); Johnson v. Dick, 281 S.W.2d 171, 175 (Tex. Civ. App.—San Antonio 1955,
no writ). See generally Annot., 18 A.L.R.3d 850, 851-62 (1968) (discussion of what “build-
ing” means in restrictive covenants).

187. See Aluminum Co. of Am. v. Kohutek, 455 S.W.2d 789, 791 (Tex. Civ.
App.—Corpus Christi 1970, no writ).

188. Tex. Consr. art. 16, § 51, exempts as urban homestead, subject to monetary limits,
any place where the homestead claimant exercises his “calling” or “business.”
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as being that which occupies the time, attention, and labor of men
as their chief concern, their livelihood, for profit or improve-
ment.'®® In other contexts, the term has been defined slightly more
restrictively to mean an occupation or employment habitually en-
gaged in for purpose of profit or improvement.'®® The term has
been deemed not to include promotion of religious, educational,
and physical development of boys, young men, and families.'®

Commencement of Construction. Defined most often in the con-
text of determining when a mechanic’s lien attaches to property,
“commencement of construction” has been determined in Texas to
occur when activities which constitute either (a) an improvement
under the mechanic’s lien statute'®? or (b) the excavation for or
laying of a foundation of a building or structure, are conducted
upon the land and visible thereupon.®®

Curb. Although it appears that no Texas court has defined

189. See Waggener v. Haskell, 89 Tex. 435, 437, 35 S.W. 1, 2 (1896); C.D. Shambruger
Lumber Co. v. Delvan, 106 S.W.2d 351, 356-57 (Tex. Civ. App.—Amarillo 1937, writ ref’d).

190. See Thompson v. Calvert, 489 S.W.2d 95, 98 (Tex. 1972) (relating to statutes re-
quiring licensing of coin operated music and entertainment machines); McCauley v. Hobbs
Trailers, 357 S.W.2d 494, 496 (Tex. Civ. App.—Fort Worth 1962, no writ) (relating to stat-
ute’s definition of pawnbrokers).

191. See Harrington v. Young Men’s Christian Ass’n, 440 S.W.2d 354, 357 (Tex. Civ.
App.—Houston [1st Dist.] 1969), rev’d on other grounds, 4562 S.W.2d 423 (Tex. 1970).

192. Tex. Rev. Civ. STAT. ANN. arts. 5452-5472¢ (Vernon Supp. 1982-1983) (Texas
mechanics’ lien statutes). v

193. Diversified Mortgage Investors v. Lloyd G. Blaylock Gen. Contractor, Inc., 576
S.W.2d 794, 800-01 (Tex. 1978); accord George M. Newhall Eng’g Co. v. Egolf, 185 F. 481,
483-84 (3d Cir. 1911) (visible commencement of work on ground); Scott v. Goldinhorst, 24
N.E. 333, 334 (Ind. 1890) (foundation work is work on building); Kiene v. Hodge, 57 N.W.
717, 719 (Iowa 1894) (filling of land covered with water not commencement, but driving of
piling is); Davis-Wellcome Mortgage Co. v. Long-Bell Lumber Co., 336 P.2d 463, 466 (Kan.
1959) (excavation for walls of foundation is commencement of construction); Dickason
Goodman Lumber Co. v. Foresman, 251 P. 70, 72 (Okla. 1926) (must be visible work per-
formed on foundation); Lansing v. Campbell, 101 A. 1, 1-2 (R.L 1917) (excavation of cellar
commenced construction); Williams Lumber & Supply Co. v. Poarch, 428 S.W.2d 308, 311
(Tenn. 1968) (laying of foundation commenced construction of house). The proposed uni-
form mechanics’ lien law which is incorporated into the Uniform Simplification of Land
Transfers Act as section 5-207, expands the definition of commencement of construction to
include preparatory activities to actual construction work. See Youngblood, Coping With
Texas Mechanic's Liens: A Lender’s Guide to Priorities, 12 ST. MARY’s L.J. 889, 893 n.22
(1981). See generally Heath, New Developments in Real Estate Financing, 12 St. MARY’s
L.J. 811, 860-62 (1981) (discussion of mechanics’ and materialmen’s liens); Comment,
USLTA: Article 5 “Construction Liens” Analyzed in Light of Current Texas Law on
Mechanics' and Materialmen’s Liens, 12 St. MARY’s L.J. 113, 116-34 (1980) (discussion of
USLTA and Texas mechanics’ and materialmen’s lien law).
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“curb,” other states have defined “curb” to mean a row of stones,
or a similar construction of concrete, wood, or other material, along
the margin of a roadway, serving as a limit to the roadway and as a
restraint upon and protection for the adjoining sidewalk space.'®

Improvement. The word “improvement” has been stated to be a
relative term dependent for its meaning entirely upon the context
in which it is used.!®® Generally, the term includes all activities
which enhance the value of land permanently for general uses, in-
cluding not only buildings and improvements, but many other
things.!'®® As used in the mechanics’ lien statute, the word “im-
provement” includes abutting sidewalks and streets and utilities
therein, clearing, grubbing, draining or fencing of land, wells, cis-
terns, tanks, reservoirs or artificial lakes or pools made for supply-
ing or storing water, all pumps, siphons and windmills or other ma-
chinery or apparatus used for raising water for stock, domestic use
or irrigation purposes, and the planting of orchard trees, grubbing
out of orchards and replacing trees, and pruning said trees.'®’

Liquor Store. The term “liquor store” has been held to apply
only to the sales of distilled spirits by the package for consumption
off the premises.'®® Excluded from its purview is a store whose
sales of beer and wine constitute forty-nine percent of the total
sales from the store.'®®

Lot. When used in connection with a contemplated platting of
acreage into a residential subdivision, the term “lot” means a frac-
tional part of a block limited by fixed boundaries on an approved
recorded plat.?°® In other contexts such as general restrictive cove-
nants, however, the term “lot” has no fixed meaning and the
meaning to be assigned to the word must be derived from the con-

194. See Clinkscale v. Germershausen, 302 P.2d 23, 32 (Cal. Ct. App. 1956): Lyman v.
Town of Cicero, 78 N.E. 830, 830-31 (Ill. 1906).

195. See City of Beaumont v. Priddie, 65 S.W.2d 434, 443 (Tex. Civ. App.—Austin
1933), rev’d on other grounds, 127 Tex. 629, 95 S.W.2d 1290 (1936).

196. See, e.g., Watson Bros. Realty Co. v. Douglas County, 32 N.W.2d 763, 764 (Neb.
1948) (everything that permanently enhances value of premises); Provident Mut. Life Ins.
Co. v. Doughty, 6 A.2d 184, 187 (N.J. Ch. 1939) (valuable addition or betterment to build-
ing); W.T. Watts, Inc. v. Sherrer, 571 P.2d 203, 209 n.4 (Wash. 1977) (en banc) (enhance-
. ment of value of property).

197. Tex. Rev. Civ. STAT. ANN. art. 5452(1) (Vernon Supp. 1982-1983).

198. Wilson v. Golman, 563 S.W.2d 655, 656 (Tex. Civ. App.—Eastland 1978, no writ).

199. Id. at 656.

200. Wall v. Ayrshire Corp., 352 S.W.2d 496, 501 (Tex. Civ. App.—Houston 1961, no
writ).
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text and circumstances.?*

Maintenance. The term “maintenance” has been defined as the
upkeep, repair, and preservation of the condition of the property
and otherwise keeping the property in good condition.?*? It con-
notes a state of physical activity; it does not encompass expendi-
ture of funds for administrative or managerial purposes of the en-
tity performing the maintenance.?®®

Pave. One Texas case has held that to pave is to ldy or cover
with stone, brick, or other material to make a firm, level, or con-
venient surface for horses, carriages, or persons on foot to travel
over.2** More recent foreign authority defines paving as laying or
covering with stone, brick, asphalt, concrete, or other material to
prepare a firm, convenient, and suitable surface, including neces-
sary preparation and curbs and gutters.?°®

Sidewalk. The term “sidewalk” usually refers to the portion of a
highway or street or other area which has been set aside for use by
pedestrians;2°® that portion is not necessarily required to be paved
to be considered a sidewalk.?*?

Structure. As with the words “building” and “improvement,”
the word “structure” has been variously defined by Texas courts.?*®
In a narrow sense, the word structure has been defined including a
building of some kind.2°® On the other hand, courts have held

201. Green Ave. Apartments, Inc. v. Chambers, 239 S.W.2d 675, 688 (Tex. Civ.
App.—Beaumont 1951, no writ).

202. Saphir v. Neustadt, 413 A.2d 843, 851 (Conn. 1978).

203. Frye v. Angst, 137 N.W.2d 430, 433 (Wis. 1965).

204. Coleman-Fulton Pasture Co. v. Aransas County, 180 S.W. 312, 316 (Tex. Civ.
App.—San Antonio 1915), rev'd on other grounds, 108 Tex. 223, 191 S.W. 556 (1917).

205. See, e.g., Anderson v. City of North Miami, 99 So. 2d 861, 864 (Fla. 1957); Terrill
v. City of Lawrence, 392 P.2d 909, 913 (Kan. 1964); Mendrop v. Harrell, 103 So. 2d 418, 424
(Miss. 1958).

206. See Pond v. City of Chicago, 183 N.E.2d 179, 180 (Ill. App. Ct. 1962); Blackburn v.
Swift, 457 S.W.2d 805, 807 (Mo. 1970).

207. See Labruzza v. Boston Ins. Co., 198 So. 2d 436, 437 (La. Ct. App. 1967); Lipphard
v. Hanes, 194 A.2d 93, 95 (Md. 1963); Moore v. City of Milwaukee, 65 N.W.2d 3, 5 (Wis.
1954).

208. See, e.g., Mitchell v. Gaulding, 483 S.W.2d 41, 43 (Tex. Civ. App.—Waco 1972,
writ ref’d n.r.e.) (radio tower is structure); Hussey v. Ray, 462 S.W.2d 45, 47-48 (Tex. Civ.
App.—Tyler 1970, no writ) (trailer house affixed to land is not “structure of temporary char-
acter”); Abel v. Bryant, 353 S.W.2d 322, 323-24 (Tex. Civ. App.—Austin 1962, no writ)
(steel air conditioning units are structures). See generally, Annot., 75 A.L.R.3d 1095, 1099-
1118 (1977) (discussion of interpretation of “structure”). ‘

209. See Stewart v. Welsh, 142 Tex. 314, 317, 178 S.W.2d 506, 508 (1944) (fence is
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fences, radio towers, and steel air conditioning condensing units to
be structures.?!®

VIII. DEVELOPMENT AGREEMENTS

In connection with Reciprocal Agreements, owners of various
portions of a shopping center often will enter into development
agreements whereby they prescribe the initial site work and prepa-
ration for the construction of buildings initially creating the shop-
ping center and the manner in which they will share attendant
financial and management responsibilities. The parties are able to
achieve an economy of scale and reduce duplication by coordinat-
ing their efforts with respect to installation of utilities, soil prepa-
ration, building site preparation, paving, and other common area
improvements. The parties may even enter into a joint contract to
accomplish these tasks and, through the development agreement,
provide escrow mechanisms for the payment of their joint obliga-
tions. The development agreement will typically contain provisions
for mutual approval of plans and specifications for improvements
to be located within the shopping center, coordination of timing
and construction efforts, procedures for change orders in the work
to be performed, obligations concerning insurance and bonding,
lien waivers, and other construction-related agreements. These
provisions may be included in the Reciprocal Agreement, but be-
cause they are temporary in nature, they typically are left out.

IX. THE RECIPROCAL AGREEMENT AS AN ALTERNATIVE TO A LEASE

Retailers who occupy portions of a shopping center may do so
either as owners of fee simple to that portion of the shopping
center or as tenants under leases demising that portion of the
shopping center. In either case, the developer will essentially con-
trol the occupancy of the balance of the shopping center by either

structure in broad sense, but, narrowly construed, only buildings are structures); Shaver v.
Hunter, 626 S.W.2d 574, 578 (Tex. Civ. App.—Amarillo 1981, no writ) (concrete slab of
tennis court not a structure).

210. See Stewart v. Welsh, 142 Tex. 314, 317, 178 S.W.2d 506, 508 (1944) (fences);
Mitchell v. Gaulding, 483 S.W.2d 41, 43 (Tex. Civ. App.—Waco 1972, writ ref’d n.r.e.) (radio
towers); Abel v. Bryant, 353 S.W.2d 322, 323-24 (Tex. Civ. App.—Austin 1962, no writ)
(steel air conditioning condensing units); Alexander Schroeder Lumber Co. v. Corona, 288
S.w.2d 829, 834 (Tex. Civ. App.—Galveston 1956, writ ref'd n.r.e.) (fences).
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leasing it to other retailers or through a combination of leasing and
sales to other retailers. The various participants may be identified
as the retailer who leases his site (the “tenant”), the retailer who
owns his site (the “owner”), and the developer, representing cur-
rent and future retailers. The relationship between the owner and
the developer is in many ways similar to the relationship which
exists between the tenant and the developer. Although the tenant
owns the right to occupy its portion of the shopping center for only
a limited period of time, in each relationship the parties must
peacefully coexist as co-occupants of a unified development for
some period of time. Obviously at the termination of his lease, the
tenant no longer owns any rights in his portion of the shopping
center and the relationship terminates; during the lease, however,
the right of occupancy which exists on behalf of a tenant is virtu-
ally as extensive as the rights which inure to the owner, and the
needs of the tenant during the lease are certainly very much like
the needs of the owner. Because, on one hand, the tenant leases his
space for a limited period of time and, on the other hand, the own-
er owns his portion of the shopping center does not of and by itself
justify distinctions between their respective needs and obligations.

In some regards a lease serves the same functions as a Reciprocal
Agreement.?"* Each portion of the Reciprocal Agreement regulates
in some manner the rights of the parties to use each other’s land
and restricts the manner in which each party may use its portion
of the shopping center. Logically, the legal relationships created by
a Reciprocal Agreement and a lease should be relatively similar; in
practice, they often are not. For whatever reason the rights of te-
nants to use the property of the developer is generally far more
restricted and less explicit than those of owners. Correspondingly,
the restrictions on how a tenant may use his portion of the shop-
ping center are often more burdensome than those restrictions
which are placed on an owner. These distinctions are not necessa-
rily logical, but are no doubt based in part on subconscious value
perceptions concerning fee simple ownership. To be sure, the own-
er pays an initially much greater price for his right to occupy that
portion of the shopping center than does the tenant. This distinc-

211. For discussions of leases in the commercial retail context, see generally M. FRrieD-
MAN, FriIEDMAN ON Leases (P.L.I. 1974); Kemph, Drafting Commercial Leases, 10 REAL
Est. L.J. 99, (1981); Annot., 48 A.L.R.3d 287, 289-310 (1973).
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tion is not conclusive, however, since rental rates contained in a
lease are generally a factor of the assumed fair market value of
that portion of the shopping center at the time the lease is made.
The rental is structured to assure the landlord a fair market value
return on the perceived amount of investment represented by that
portion of the shopping center. Moreover, if the owner finances his
investment, his out-of-pocket expenses may be similar to the rental
paid by a tenant.

The fundamental premise which is overlooked by the various
participants in these different relationships is that the most effi-
cient and orderly manner to operate a shopping center to establish
the most inviting retail environment does not change in relation to
the ownership structure of the shopping center. Some distinctions
are obviously required to equitably allocate economic burdens
based upon the relative economic commitments of each of the par-
ticipants to the long-term life of the shopping center; to the extent
the owner accepts the financial risk of his property declining in
value, he should be fully rewarded if his property appreciates in
value. The noneconomic rights and obligations of the parties, how-
ever, should arguably remain the same. Again, in practice they do
not. To illustrate some of these possibly illogical distinctions, the
following portions of this section will analyze some provisions com-
monly found in major-tenant leases and Reciprocal Agreements. It
must be kept in mind that the relative bargaining strength of the
parties, as well as the characteristics of the shopping center site,
often dictate the terms upon which agreements are reached. The
following is, therefore, extremely general and simplified.

A. Right to Use the Building Occupied

In a typcial major-tenant lease, the uses to which the building
may be put are limited in several different manners. As a threshold
matter, the tenant generally covenants to use the building in a
manner consistent with all laws, ordinances, rules, and regulations
of governmental authorities. In a well drafted Reciprocal Agree-
ment a similar covenant is generally found.

Another limitation which is often found in a lease prescribes per-
missible businesses which may be conducted from the demised
premises. Thus, a tenant may agree to operate only a certain type
of retail business from the demised premises without the landlord’s
consent, whereas it would be unusual for an owner to agree to a
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similar limitation in a Reciprocal Agreement. More common, al-
though vigorously negotiated, is a prohibition against businesses
which may be conducted from the portion of the shopping center
owned by the retailer; that is, the owner may, on occasion, agree in
a Reciprocal Agreement that he may conduct any type of retail
business other than the prohibited uses. In a Reciprocal Agree-
ment, this type of provision often applies to the developer as well.
In a lease, however, the developer may agree not to lease to com-
petitors of the tenant retailer, but he will seldom agree to a broad
category of users to whom he will not lease. The developer is con-
cerned for the quality of the tenant mix of the shopping center.
These concerns are no more and no less appropriate whether the
developer is dealing with a tenant or an owner. The retailer,
whether he be tenant or owner, has legitimate concerns for flex-
ibility in his assortment of goods, which do not vary whether he
owns or leases. Nevertheless, significant difference exists here with
respect to how these issues are resolved in leases and Reciprocal
Agreements.

B. Right to Use Common Area Immediately Surrounding the
Building Occupied

Often, a lease will describe the demised premises as only that
portion of the building which the retailer actually occupies and not
including any portion of the common area. To the contrary, an
owner invariably owns a portion of the common area of the shop-
ping center in order to comply with applicable zoning codes relat-
ing to parking requirements. Thus, the owner, by virtue of his own-
ership of a portion of the common area, necessarily exercises
greater dominion and control over such area than the retailer as a
tenant. The tenant often is afforded no more protection with re-
spect to the common area directly surrounding the portion of the
building which he occupies than with any other portion of the
common area. A retailer has bona fide reasons for being more con-
cerned about the common area immediately surrounding his place
of business than in portions of the common area far removed from
his store; accordingly, it would seem appropriate to afford the re-
tailer, whether he be a tenant or owner, with greater control over
that area. In fact, some major-tenant leases do identify critical por-
tions of the common area of the shopping center in relation to the
retailer’s business with respect to which no changes or alterations
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may be made without the retailer’s consent. This, in effect, places
the tenant in essentially the same position as the owner.

C. Rights of the Retailer to Use the Balance of the Shopping
Center

Obviously, each retailer operating in a shopping center requires
access for himself and his various business invitees to and from all
portions of the shopping center. The fundamental premise of a
shopping center is to functionally integrate each of the businesses
as an operating whole. The Reciprocal Agreement accomplishes
this by virtue of a variety of easements reciprocally granted from
each owner to the others. Rarely are easements for access to and
from other portions of the shopping center identified in a lease,
although there is no reason why an easement in favor of a lease-
hold estate may not be granted. In such case, the easement would
exist during the term of the leasehold estate and would terminate
upon the termination of the leasehold estate. Functionally, the ten-
ant may be afforded similar protection, however, by virtue of cove-
nants by the landlord not to make material modifications in the
common area from that shown on a site plan attached to the lease
and to maintain those accesses in good condition. To be sure, the
tenant without easement rights may not fare as well in condemna-
tion proceedings concerning portions of the common area since he
may not own property interests deserving of compensation, nor
may he have an insurable interest with respect to the common
area; moreover, he will probably not have the right to pave or
maintain the common area if the landlord should neglect a portion
of it, as he would as the beneficiary of an easement. In spite of all
this, he achieves his primary goal, which is to obtain access
throughout the shopping center if he obtains protective covenants
from the landlord. These provisions are not found in all leases,
whereas easements are almost always granted in all Reciprocal
Agreements. To the extent that the tenant fails to obtain adequate
protection in the form of covenants from the landlord prohibiting
changes to the common area and requiring maintenance, an illogi-
cal distinction exists between the rights of the tenant and the own-
er in this regard.
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D. Right of the Retailer to Substitute for Himself Another Re-
tailer as an Assignee or as a Purchaser ’

Generally leases contain strict prohibitions against the tenant
assigning or subletting the demised premises to another user; there
are often exceptions provided for corporate reorganizations and for
assignments or subletting with the consent of the landlord. Devel-
opers often seek and obtain a covenant that any increased rent
which may be obtained in connection with an assignment or sub-
letting will inure to the benefit of the landlord and not the tenant.
To the contrary, in many Reciprocal Agreements, no restriction ex-
ists against the owner in connection with the prospective sale of his
portion of the shopping center. Economic considerations suggest
that the owner should obtain for his own benefit any advantages to
ownership of the land. At the same time, however, after removing
economic considerations, the developer’s concern for controlling
the tenant mix of the shopping center and preserving the value of
his investment by assuring that a responsible and attractive tenant
anchor the shopping center is no more or less valid because he is
dealing with a tenant or an owner. The developer may be protected
by obtaining a right of first refusal or a purchase option structured
to allocate to the retailer all of the economic gain to be obtained in
connection with the sale of his portion of the shopping center.

E. Obligation of the Retailer to Continuously Operate its
Business

Leases may contain provisions obligating the tenant to open and
operate for some period of time, depending on the relative bargain-
ing strength of the parties. In a lease which does contain such a
covenant, generally the landlord’s sole option when the tenant does
not open and operate is to terminate the lease. In Reciprocal
Agreements, distinctions are drawn often between the obligation to
construct a building and open for business and an obligation to
continuously occupy the building. Generally, owners are willing to
agree to construct their building and open their business within a
negotiated period of time; however, they are not often willing to
agree to continuously occupy their building for any period after
their initial opening. Given the developer’s concern for tenant mix
and for a fully operating shopping center to protect his investment,
the developer may desire the option to terminate the right of the
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owner to occupy his parcel by repurchasing that parcel, which ef-

fectively places the developer in the same position as in a lease. To -

protect the owner’s legitimate economic concerns, the purchase
price for the owner’s portion of a shopping center should be based
upon its fair market value at that time. By removing the economic
considerations in this fashion, a provision of this nature in a Recip-
rocal Agreement will place the parties in as similar a position as
possible to that which is often found in a lease.

X. CoONCLUSION

Reciprocal Agreements, although potentially intimidating due to
their breadth, are generally the written manifestation of common
sense understandings of real estate developers and retailers as to
how best to plan a shopping center. When broken into its compo-
nents—easements, restrictions, affirmative covenants, and miscel-
laneous provisions—the Reciprocal Agreement becomes much
more manageable. In virtually each area of a Reciprocal Agree-
ment, the draftsman is free to prescribe those rules and provisions
as the parties to the Reciprocal Agreement may deem appropriate
without restraint from the common law; his failure to fully provide
for every forseeable eventuality will not be catastrophic for the
common law will fill many gaps. The common law may not do so,
however, in the manner expected by modern real estate developers
and retailers. The draftsman should use care in his choice and defi-
nition of words and phrases; again, the common law has defined
many of these words and phrases, but not necessarily as the parties
to a Reciprocal Agreement would expect. In counseling with a cli-
ent, either developer or retailer, the attorney should challenge con-
ventional methods of allocating rights and obligations if not well
reasoned. Perhaps most of all, the attorney should urge the client
to reach fair and equitable agreements. As the name of the agree-
ment itself implies, one never knows on which side of an issue he
will find himself when dealing with a Reciprocal Agreement.
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