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Now, both sides of the spam issue are locked in a struggle, with spam-
mers continually developing new methods to defeat ISP efforts to protect
their customers from the onslaught. Not surprisingly, many consumer
groups sought help from the government to stem the tide of unsolicited e-
mail that washes into inboxes on a daily basis.2¡ While states were the
first to address the issue, Congress responded in 2003 with the first na-
tionwide anti-spam legislation, the CAN-SPAM Act.21 The first actions
brought under the CAN-SPAM Act were primarily brought by govern-
ment agencies accusing electronic marketers of fraud. However, a recent
case in the Fifth Circuit, White Buffalo v. University of Texas,22 was dif-
ferent; a spammer was seeking protection under this Act to continue
sending unsolicited e-mail advertisements to students and employees of
the defendant university.23 The unusual nature of this issue of first im-
pression could have a significant impact on the future of decisions in
CAN-SPAM Act actions, particularly regarding how legitimate marketers
may apply the CAN-SPAM Act as a shield to allow their activity.

This Comment will review White Buffalo v. University of Texas, exam-
ining how the Fifth Circuit reached their decision and how some of the

own website, but a customer was still sent to the plaintiff's website to make a final
purchase. Id. at *5-6. The plaintiff was unable to demonstrate an actual disposition or
injury of chattel. Id. at *13. Thus, the court denied the trespass to chattels claim on the
grounds that the defendant did not harm the plaintiff, particularly as the users were aware
that the purchase was actually being made through the plaintiff. Id. at *12-13.

20. Jennifer 8. Lee, Spam: An Escalating Attack of the Clones, N. Y. TIMES, June 27,
2002, at G1; see also Susan Milligan, A Federal Push on Security Stirs a Bipartisan Bid to
Guard Privacy, BOSTON GLOBE, Apr. 8, 2002, at Al (noting that groups such as the ACLU
and NRA point to spam as part of an increasing invasion of interests seeking personal
information for marketing purposes). Some consumers even sought new laws to indirectly
prevent spam. See Mary Morgan Edwards, Support Growing for Bill Aimed at Unsolicited
E-Mail; Using Fake Identity Would Be Felony, COLUMBUS DISPATCH, Mar. 23, 2002, at 3B
(noting that consumers were advocating a new law that would require spain to include the
sender's name and address, as well as making falsification of such information a felony);
see also Henry Norr, Spain Stampede Clogs Internet; E-mail Now One-Third Advertising,
SAN FRANCISCO CHRONICLE, Sept. 8, 2002, at Al (acknowledging that various consumer
groups were calling on the Federal Trade Commission to "launch a broader anti-spam of-
fensive"). The author also questions whether such legislation will be effective, given that
more and more junk mail comes from overseas. Henry Norr, Spam Stampede Clogs In-
ternet; E-mail Now One-Third Advertising, SAN FRANCISCO CHRONICLE, Sept. 8, 2002, at
At.

21. Controlling the Assault of Non-Solicited Pornography and Marketing (CAN-
SPAM) Act of 2003, 15 U.S.C. ¤¤ 7701-7713 (Supp. III 2005) (hereinafter CAN-SPAM
Act).

22. 420 F.3d 366 (5th Cir. 2005), cert denied, 126 S. Ct. 1039 (2006).
23. White Buffalo Ventures, LLC v. Univ. of Tex. at Austin, 420 F.3d 366, 378 (5th

Cir. 2005), cert. denied, 126 S. Ct. 1039 (2006) (finding that a public university's prevention
of legal marketing e-mails was not an unconstitutional restriction on free speech).
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court's reasoning can be brought into question. The first part of the dis-
cussion will concern the preemption clause found within the CAN-SPAM
Act, which outlines when federal law takes precedence over similar state
laws. Next, this Comment will review whether the university's e-mail
servers constitute a public or nonpublic forum, a question which the Fifth
Circuit declined to answer. Finally, the Comment will examine the
court's finding on White Buffalo's claim that their First Amendment right
to free speech was violated by the University of Texas's actions.

II. BACKGROUND

A. Anti-Spain Efforts Among the States
In response to consumer complaints, states began enacting their own

laws to regulate commercial e-mail, starting with Nevada in 1997.24 Sev-
eral other states followed suit, and by the end of 2003 thirty-six states had
passed their own versions of anti-spam legislation.2 1 Most of these stat-

24. Adam Hamel, Note, Will the CAN-SPAM Act of 2003 Finally Put a Lid on Unso-
licited E-mail?, 39 NEW ENG. L. REV. 961, 976 (2005).

25. ALASKA STAT. § 45.50.479 (2004); ARIZ. REV. STAT. ANN. § 44-1372 (Supp. 2005);
ARK. CODE ANN. §§ 4-88-601 to -607 (Supp. 2005); ARK. CODE ANN. §§ 5-41-201 to -206
(2006); CAL. Bus. & PROF. CODE §§ 17529, 17538.4-.45 (Deering Supp. 2006); COLO. REV.
STAT. §§ 6-2.5-101 to -105 (2005); CONN. GEN. STAT. ANN. §§ 53-451 to -453 (West 2001);
DEL. CODE ANN. tit.11, §§ 931, 937-38 (2001); IDAHO CODE ANN. § 48-603E (2003); 720
ILL. COMP. STAT. ANN. 5/16-1 (West 2003 & Supp. 2006); 720 ILL. COMP. STAT. ANN. 5/16-
2 to -7 (West 2003); 815 ILL. COMP. STAT. ANN. 505/2z, 7 (West 1999 & Supp. 2006); 815
ILL. COMP. STAT. ANN. 511/1, 5, 10, 15 (West Supp. 2006); IND. CODE ANN. § 24-5-22-1 to -
10 (LexisNexis 2006); IOWA CODE ANN. § 714E.1-.2 (West 2003); KAN. STAT. ANN. §§ 50-
6,107 (Supp. 2004); LA. REV. STAT. ANN. § 14:73.1 (1997 & Supp. 2006); LA. REV. STAT.
ANN. §§ 14:73.6, 51:1741-1741.3 (Supp. 2006); LA. REV. STAT. ANN. § 14:106.A(7)(a)
(2004); ME. REV. STAT. ANN. tit. 10, § 1497 (Supp. 2005); MD. CODE ANN., COM. LAW
§ 14-3001 to -3003 (LexisNexis 2005); MIcH. COMP. LAWS SERV. § 445.2501-.2508 (Lexis-
Nexis 2005); MINN. STAT. ANN. § 325F.694 (West 2004) (expiring by its own terms upon
the enactment of the CAN-SPAM Act); Mo. REV. STAT. § 407.1120-.1132 (West 2001) (ex-
piring by its own terms upon the enactment of the CAN-SPAM Act); Mo. REV. STAT.
§ 407.1135-.1141 (West Supp. 2006); NEV. REV. STAT. §§ 41.705-.735, 205.492-.513 (2005);
N.M. STAT. ANN. 1978 §§ 57-12-23 to -24 (Supp. 2005); N.C. GEN. STAT. §§ 1-75.4, 1-
539.2A, 14-453, 14-458 (2005); N.D. CEr. CODE §§ 57-21-01 to -09 (Supp. 2005); OHIO
REV. CODE ANN. § 2307.64 (West Supp. 2006); OKLA. STAT. ANN. tit. 15, § 776.1-.7 (West
Supp. 2006); OR. REV. STAT. § 646.607-.608 (2005); 18 PA. CONS. STAT. ANN. § 5903 (West
2000 & Supp. 2006); 18 PA. CONS. STAT. ANN. § 7661 (West Supp. 2006); R.I. GEN. LAWS
§§ 6-47-2 to -3 (2001); R.I. GEN. LAWS § 11-52-1 to -8 (2005); S.D. CODIFIED LAWS §§ 37-
24-36 to -40 (2004); TENN. CODE ANN. §§ 47-18-2501 to -2502 (2001 & Supp. 2005); TENN.
CODE ANN. §§ 47-18-2502 (2001); TEX. Bus. & COM. CODE ANN. § 46.001-.011 (Vernon
Supp. 2006); UTAH CODE ANN. §§ 13-36-101 to -105 (repealed 2004); VA. CODE ANN.
§ 8.01-328.1 (2000 & Supp. 2006); VA. CODE ANN. §§ 18.2-152.2, -152.3:1, -152.4, -152.12
(2004 & Supp. 2006); WASH. REV. CODE ANN. § 19.190.010 - .040 (West 1999 & Supp.
2006); WASH. REV. CODE ANN. § 19.190.050 (West 1999); W. VA. CODE ANN. §§ 46A-6G-
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utes addressed consumer fraud, but some also included provisions for
subject-line labeling requirements, opt-in/opt-out provisions, mandatory
disclosure of sender contact information, bans on certain types of
software, and bans on violating ISP policies. 6 States utilized these differ-
ent methods with the hope of reducing the volume of unsolicited com-
mercial e-mail and combating consumer fraud.27

B. The CAN-SPAM Act

While state legislatures were enacting these measures, Congress began
work on their own legislation. After considering nearly thirty different
anti-spam bills,28 Congress passed the Controlling the Assault of Non-

1 to -5 (LexisNexis 2006); WiS. STAT. ANN. § 944.25 (West 2005); Wyo. STAT. ANN. §§ 40-
12-401 to -404 (2005); see also Adam Hamel, Note, Will the CAN-SPAM Act of 2003 Fi-
nally Put a Lid on Unsolicited E-mail?, 39 NEW ENG. L. REV. 961, 976 (2005) (noting that a
vast majority of states have passed some sort of anti-spain legislation). For an excellent
summary of all state anti-spare laws, see David E. Sorkin, Spam Laws: United States: State
Laws, http://spamlaws.com/state/index.shtml (last visited Oct. 23, 2006) (on file with the St.
Mary's Law Journal).

26. Roger Allan Ford, Comment, Preemption of State Spam Laws by the Federal
CAN-SPAM Act, 72 U. CHI. L. REV. 355, 363-65 (2005); see also Jordan M. Blanke, Canned
Spain: New State and Federal Legislation Attempts to Put a Lid on It, 8 COMP. L. REV. &
TECH J. 305, 308-10 (2004) (identifying and defining the different types of anti-spam provi-
sions in state legislation).

27. Adam Hamel, Note, Will the CAN-SPAM Act of 2003 Finally Put a Lid on Unso-
licited E-mail?, 39 NEw EN . L. REV. 961, 977 (2005). It is important to note that states
were not attempting to stop spain altogether, but were merely trying to slow it down. See
Sameh I. Mobarek, Comment, The CAN-SPAM Act of 2003: Was Congress Actually Trying
to Solve the Problem or Add to It?, 16 Loy. CONSUMER L. REV. 247, 252 (2004) (recogniz-
ing that a majority of states sought to regulate, but not prohibit, unsolicited commercial e-
mails); see also David Dickinson, Comment, An Architecture for Span Regulation, 57 FED.
COMM. L.J. 129, 130 (2004) (lamenting the fact that the problem of spam continues despite
attempts to regulate it).

28. Criminal Spam Act of 2003, S. 1293, 108th Cong. (2003); Anti-Spam Act of 2003,
H.R. 2515, 108th Cong. (2003); Stop Pornography and Abusive Marketing Act, S. 1231,
108th Cong. (2003); Reduction in Distribution of Spam Act of 2003, H.R. 2214, 108th
Cong. (2003); Ban on Deceptive Unsolicited Bulk Electronic Mail Act of 2003, S. 1052,
108th Cong. (2003); REDUCE Spam Act of 2003, H.R. 1933, 108th Cong. (2003); Com-
puter Owners' Bill of Rights, S. 563, 108th Cong. (2003); Wireless Telephone Spam Protec-
tion Act, H.R. 122, 108th Cong. (2003); Netizens Protection Act of 2001, H.R. 3146, 107th
Cong. (2001); Protect Children from E-Mail Smut Act of 2001, H.R. 2472, 107th Cong.
(2001); Who Is E-Mailing Our Kids Act, H.R. 1846, 107th Cong. (2001); CAN SPAM Act
of 2001, S. 630, 107th Cong. (2001); Anti-Spamming Act of 2001, H.R. 1017, 107th Cong.
(2001); Unsolicited Commercial Electronic Mail Act of 2001, H.R. 718, 107th Cong. (2001);
Wireless Telephone Spam Protection Act, H.R. 113, 107th Cong. (2001); Unsolicited Com-
mercial Electronic Mail Act of 2001, H.R. 95, 107th Cong. (2001); Wireless Telephone
Spam Protection Act, H.R. 5300, 106th Cong. (2000); Unsolicited Commercial Electronic
Mail Act of 2000, H.R. 3113, 106th Cong. (2000); Controlling the Assault of Non-Solicited

[Vol. 38:553

8

St. Mary's Law Journal, Vol. 38 [2006], No. 2, Art. 5

https://commons.stmarytx.edu/thestmaryslawjournal/vol38/iss2/5


