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or all of the fruits of the claim.21 A typical agreement will incorpo-
rate some or all of the following provisions:

" A promise by the judgment debtor to waive or abandon any ap-
peal of the judgment.

* A promise by the judgment debtor to bring the legal malpractice
claim and to prosecute it diligently.

¥ A promise by the judgment debtor to allow the judgment creditor
to direct or control the legal malpractice litigation and/or to con-
trol settlement decisions.

* A promise by the judgment debtor to split the proceeds of the
legal malpractice claim with the judgment creditor (or to cede all
proceeds to the creditor).

* A promise by the judgment creditor to fund necessary fees and
expenses (since the judgment debtor is presumably unable to do
so).

* A promise by the judgment creditor not to execute on the under-
lying judgment against the judgment debtor or to limit the assets
subject to execution. This promise may be accompanied by a
promise to release the judgment at the conclusion of the legal
malpractice suit.22

Once legal malpractice lawsuits were filed pursuant to these
agreements, the malpractice defense bar naturally took to the bar-
ricades, demanding summary judgment based on the spirit, if not
the letter, of the Zuniga case. The defense often found some suc-
cess in the trial courts, but Texas's appellate courts proved to be
reluctant to expand Zuniga to encompass these innovative
nonassignments.

MALLIOS. The Texas Supreme Court was first to clip Zuniga's
wings, in the case of Mallios v. Baker." Mallios differed from
Zuniga in that the party with the legal malpractice claim resulting
from the underlying suit was the plaintiff rather than the defen-

21. See Tate v. Goins, Underkofler, Crawford & Langdon, 24 S.W.3d 627, 633 (Tex.
App.-Dallas 2000, pet. denied) (summarizing the party's position that the agreement in-
volved fell short of the assignment barred by Zuniga because Tate brought the suit in his
own name and merely contemplated a future assignment of any proceeds).

22. See, e.g., Tate, 24 S.W.3d at 630-31 (outlining the pertinent provisions of the settle-
ment agreement between the parties); Mallios, II S.W.3d at 158 (recounting the provisions
of an agreement between the legal malpractice claimant and a third party who received an
assignment of an interest in the proceeds of the claim); see also Appendix I (detailing the
terms in the Tate agreement through redacted excerpts).

23. 11 S.W.3d 157 (Tex. 2000).
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dant.24 Attorney Mallios represented Baker as the plaintiff in a
personal injury, dram shop case.2 5 He sued the entity that he be-
lieved owned the dram shop and obtained a $1 million default
judgment.26 That judgment was apparently uncollectible because
Baker then responded to a newspaper advertisement run by one T.
J. Herron, in which Herron offered to buy judgments in excess of
$25,000.27 Herron investigated the case and concluded that
Baker's attorneys had sued the wrong (and impecunious) defen-
dant, allowing the statute of limitations to lapse, precluding a claim
against the true dram shop owner.28 Then Herron struck a deal
with Baker whereby Herron would fund a legal malpractice lawsuit
against his former lawyers and any proceeds from the suit would be
split between Baker and Herron.29

The defendant attorneys sought and obtained summary judg-
ment based on the theory that Baker's claim contravened public
policy in light of his assignment of part of the claim to Herron.3 °

However, the Dallas Court of Appeals reversed and the Texas Su-
preme Court agreed with the court of appeals.3 The bottom line
was that the defense's theory-that Baker's contract with Herron
violated public policy-did not match the relief they sought. If the
attorneys were right and the contract was invalid, Baker still re-
tained the right to sue his lawyers.32 Furthermore, if the attorneys
were wrong and the contract was enforceable, Baker still retained a
portion of his claim. 33 Either way, Baker retained the right to sue,
and the supreme court found it unnecessary to decide whether his
contract with Herron was valid or not.34

24. Mallios v. Baker, 11 S.W.3d 157, 158 (Tex. 2000).
25. See id. (claiming he should not have been served alcohol because he was clearly

intoxicated and, thus, a "danger to himself and others").
26. Id.
27. Id.
28. Id.
29. Mallios, 11 S.W.3d at 158.
30. Id.
31. Id. at 159.
32. See id. (noting that whether or not the underlying agreement was invalid, Baker

could continue his suit).
33. See id. (stating that Baker had a right to sue regardless of the validity of the under-

lying agreement).
34. Mallios, 11 S.W.3d at 159.

[Vol. 34:941
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TATE. Only a few months after the decision in Mallios, the Dal-
las Court of Appeals considered the legal effect of a contract be-
tween a judgment creditor and its insolvent debtor that arguably
stopped somewhere short of being an outright assignment of the
debtor's legal malpractice claim. In Tate v. Goins, Underkofler,
Crawford & Langdon,35 Tate was involved in ongoing commercial
disputes with a company doing business as SIDCO International
Distribution Corporation of Texas (SIDCO).36 SIDCO obtained a
default judgment against Tate, and Tate's motion to set the default
judgment aside was denied. 37 Tate obtained new counsel, and in-
stead of taking an appeal from the default judgment, Tate settled
with SIDCO on terms similar to those in Mallios.38 SIDCO cove-
nanted not to execute on the default judgment and Tate promised
to sue his former lawyers with the intent of giving SIDCO com-
plete control over the litigation and the lion's share of any pro-
ceeds.39 Ultimately, the parties agreed to execute mutual releases
at the conclusion of the legal malpractice suit.4 ° When Tate sued
his former lawyers, the trial court granted defendant's summary
judgment.4

The court of appeals reversed, despite agreeing with the legal
malpractice defendant's assertion that some provisions of the
Tate-SIDCO agreement ran afoul of Zuniga.4 2 In particular, the
appellate court was troubled by the terms of the agreement that
gave SIDCO "absolute control over the [malpractice] litigation, in-
cluding the unfettered right to settle the malpractice suit on such

35. 24 S.W.3d 627 (Tex. App.-Dallas 2000, pet. denied).
36. Tate v. Goins, Underkofler, Crawford & Langdon, 24 S.W.3d 627, 630 (Tex.

App.-Dallas 2000, pet. denied).
37. Id.
38. See id. (stating that Tate's new counsel settled with SIDCO before the court ruled

on the petition "to reconsider the motion for new trial").
39. Id. at 630-31.
40. See id. at 631 (noting that term thirteen of the Tate-SIDCO agreement required

parties to execute mutual releases).
41. See Tate, 24 S.W.3d at 631 (noting that the trial court did not specify the exact

grounds for granting summary judgment). However, the trial court detailed each of the
five grounds for summary judgment filed by defendant Goins. Id. One of the five grounds
alleged that SIDCO was the real party in interest and the contract between Tate and
SIDCO constituted an assignment violative of public policy. Id.

42. See id. at 633-34 (characterizing the Tate-SIDCO agreement as "demonstrat[ing]
the same evils as the assignment in Zuniga").
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terms as SIDCO determine[d]. 43 Thus, the court held that "the
provisions of the agreement related to Tate's malpractice claim
constitute[d] an assignment that violate[d] public policy. '44 The
defendants, however, found themselves in much the same position
as the defendant in Mallios v. Baker-even though the agreement
was an invalid assignment, at least in part, the court held that they
were not entitled to summary judgment because Tate had sued the
defendants in his own name.45 The appellate court found Mallios
to be controlling, and ultimately reversed the summary judgment
and remanded the case for trial.46

III. THE FUTURE OF THE ZUNIGA RULE
IN LEGAL MALPRACTICE LITIGATION

A. The Immediate Impact of Zuniga

Zuniga, Mallios, and Tate contain lessons for both sides of the
bar. Attorneys representing judgment creditors and potential legal
malpractice plaintiffs must exercise care in drafting agreements
whereby the judgment creditor seeks to profit from the debtor's
legal malpractice claim. Most obviously, an outright assignment of
a legal malpractice claim will not be enforced, and an assignee who
attempts to prosecute such a claim will quickly find himself on the
losing end of a motion for summary judgment. After Zuniga such
contracts are rare, but pre-Zuniga contracts were not always
drafted in anticipation of that development in the law.

In the last dozen years, we have seen increasingly sophisticated
agreements clearly designed to accomplish what Zuniga did not di-
rectly allow. An example illustrates this point. In the mid-1990s, a
legal malpractice defendant won summary judgment based on a
"pre-Zuniga" 1991 assignment that was later held to violate

43. Id. at 633.
44. See Tate, 24 S.W.3d at 634 (noting that the court did not elaborate on this holding,

leaving an open question as to whether some unspecified portion of the agreement might
survive the court's ruling).

45. See Tate v. Goins, Underkofler, Crawford & Langdon, 24 S.W.3d 627, 634 (Tex.
App.-Dallas 2000, pet. denied) (agreeing with Tate's argument that because "he sued in
his own name" the summary judgment prevented him from bringing a malpractice claim).

46. Id. at 634, 637. After remand, the lawyer defendants prevailed at trial, winning a
take-nothing judgment. Tate v. Goins, Underkofler, Crawford & Landgon, No. 95-05442-L
(193d Dist. Ct., Dallas County, Tex. Dec. 16, 2002).

[Vol. 34:941
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