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COMMENT

or should not disclose the HIV status of a client to a third party.' Health
care workers and other professionals thus face the paradoxical possibility
of being held liable for breaching confidentiality by warning third parties
or for failing to warn, in order to maintain confidentiality.'

In the struggle to create guidelines for determining when damages are
recoverable for injuries related to HIV, courts and legislatures often fail
to realize the magnitude of the AIDS crisis. 6 Furthermore, for more
than a decade, the Texas legislature and the health care industry have
ignored the traditional central tenets of disease control: routine testing,

24. See Sten L. Gustafson, Comment, No Longer the Last to Know: A Proposal for
Mandatory Notification of Spouses of HIV Infected Individuals, 29 Hous. L. REv. 991,
1003-06 (1992) (stating that physicians face "Catch-22"-they may be faced with lawsuit
for warning or for failing to warn); cf. David P.T. Price, Between Scylla and Charybdis:
Charting a Course to Reconcile the Duty of Confidentiality and the Duty to Warn in the
AIDS Context, 94 DicK. L. REv. 435,457-63 (1990) (discussing lack of guidance for physi-
cians); Amy L. Hansen, Note, Establishing Uniformity in HIV-Fear Cases: A Modification
of the Distinct Event Approach, 29 VAL. U. L. REv. 1251, 1260 (1996) (noting that lack of
uniformity among jurisdictions in duty to disclose AIDS status leaves physicians without
guidance).

25. See David R. Katner, The Ethical Dilemma Awaiting Counsel Who Represent Ado-
lescents with HIV/AIDS: Criminal Law and Tort Suits Pressure Counsel to Breach the Con-
fidentiality of the Clients' Medical Status, 70 TUL. L. 1Ev. 2311, 2311 (1996) (noting that
attorneys may face potential liability for breach of confidentiality and for failure to warn);
Michael Lollar, 'HIV Positive with the AIDS Virus': Knowledge Is Sword, Lives Are on the
Edge, ComMERCiAL APPEAL (Memphis), Mar. 7, 1996, at C1 (discussing liabilities profes-
sionals face in dealing with clients who have AIDS); Siobhan Spillane, AIDS: Establishing
a Physician's Duty to Warn, 21 RUTGERS L.J. 645, 647 (1990) (noting that physicians face
potential liability for warning or for failing to warn); Pamela D. Armstrong, Comment,
Confidentiality, Warning, and AIDS: A Proposal to Protect Patients, Third Parties, and
Physicians, 4 TouRo L. REv. 301, 312 (1988) (noting that failure to warn can implicate
physician in wrongful death suits).

26. See infra text accompanying notes 36-44; see also John Michelena, Jr., Why the
Opposition to AIDS Contact Tracing?, USA TODAY, Jan. 1, 1995 (Magazine), at 79 (argu-
ing that rationale behind dealing with crisis should be to prevent further spread of disease,
not to treat disease). The magnitude of the disease is even more striking among urban
minority groups. See J. Michael McGinnis & Phillip R. Lee, 'Healthy People 2000' at Mid-
Decade, 273 JAMA 1123, 1123 (1995) (noting that in 1993, 30% of AIDS deaths were
among blacks, even though blacks comprise less than 12% of total population and that
Hispanics accounted for 17% of all AIDS deaths, even though they comprise only 9% of
population). Between 1992 and 1993, the proportion of new HIV cases among blacks rose
from 25% to 38%; among Hispanics, the proportion rose from 14% to 18%. Half-Million
U.S. AIDS Cases Show Wide Variation: Most New Cases Not Among Gay or Bisexual Men,
AIDS ALERT, Jan. 1, 1996, at 8. The per capita rate of HIV infection among whites is 17
per 100,000, while for blacks it is 101 per 100,000. Id In 1994, the death rate for AIDS
cases in the 24-to-44 age group was four times as high for black women as for white wo-
men. See Jeff Stryker et al., Prevention of HIV Infections: Looking Back, Looking Ahead,
273 JAMA 1143, 1143 (1995) (asserting that much evidence exists to document HIV's dis-
proportionate impact on communities of color).
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tracking, and warning those at risk.27 These tenets have been applied by
health care professionals and legislatures across the nation to combat dis-
eases such as smallpox, tuberculosis, and syphilis.' However, there can
be no legitimate comparison between AIDS and other communicable dis-
eases.29 AIDS almost certainly results in death.30 Because death is cer-
tain for those who contract AIDS, each state should extend the common
law duty to warn to professionals who know that a third party has been
exposed to the HIV virus. Consider the consequences of not imposing
this duty. An individual's life could be saved in one jurisdiction because
of a judicial imposition of a duty to warn that would prevent that individ-
ual from contracting the disease in the first place. In another jurisdiction

27. See Helen Matthews Smith, The Deadly Politics of AIDS, WALL ST. J., Oct. 25,
1995 (Magazine), at Al (asserting that government is ignoring central tenets of disease
control); cf. John Michelena, Jr., Why the Opposition to AIDS Contact Tracing?, USA To-
DAY, Jan. 1, 1995 (Magazine), at 79 (noting that government spends more on treatment of
AIDS than on preventing further spread of HIV through contact tracing, which has proven
effective with other sexually-transmitted communicable diseases such as syphilis and gon-
orrhea); Report Seeks Prevention As Anti-Infection Weapon, AM. MED. NEws, May 13,
1996, at 71, 71 (reporting that government is "reacting to epidemics, not preventing them,
paying more for treatment than pennies for prevention").

28. See Simonsen v. Swenson, 177 N.W. 831, 831 (Neb. 1920) (holding that physician
disclosed only that information that was reasonably necessary to warn third parties of pa-
tient's syphilis); Wojcik v. Aluminum Co. of America, 183 N.Y.S.2d 351, 358 (N.Y. Sup. Ct.
1959) (recognizing duty of physician to use care in advising and warning family members at
risk of contracting tuberculosis); Jones v. Stanko, 160 N.E. 456, 458 (Ohio 1928) (holding
that ordinary care of physician includes giving notice of contagious nature of smallpox to
those at risk); see also Skillings v. Allen, 173 N.W. 663, 664 (Minn. 1919) (stating that
doctor could be held liable for failing to warn patients that scarlet fever was infectious).

29. See David P.T. Price, Between Scylla and Charybdis: Charting a Course to Recon-
cile the Duty of Confidentiality and the Duty to Warn in the AIDS Context, 94 DiCK. L.
REv. 435, 450 (1990) (stating that "AIDS cannot easily and simply be considered just an-
other contagious disease"). But see Amy L. Hansen, Note, Establishing Uniformity in
HIV-Fear Cases: A Modification of the Distinct Event Approach, 29 VAL. U. L. Rlv. 1251,
1257 (1995) (noting that courts attempt to compare HIV with other curable, sexually-trans-
mitted diseases); Charles D. Weiss, Comment, AIDS: Balancing the Physician's Duty to
Warn and Confidentiality Concerns, 38 EMORY L.J., 279, 279 (1989) (stating that because
AIDS is recent problem, medical and legal community will look to case law addressing
other sexually-transmitted diseases that are curable for guidance in dealing with AIDS).

30. See David P.T. Price, Between Scylla and Charybdis: Charting a Course to Recon-
cile the Duty of Confidentiality and the Duty to Warn in the AIDS Context, 94 Dicx. L.
REv. 435, 439 (1990); Sylvia Mayer Baker, Comment, HIV: Reasons to Apply Traditional
Methods of Disease Control to the Spread of HIV, 29 Hous. L. REV. 891, 892 (1992) (not-
ing that vaccine does not exist for lethal virus). The average time between HIV infection
and the development of AIDS is 10.3 years, and the average survival time once an individ-
ual contracts AIDS is 25 months. AIDS POL'Y & L. (BNA), Aug. 6, 1993, at 3.
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COMMENT

where there is no duty to warn, that same individual might become ex-
posed to AIDS and in turn expose others to the deadly disease. 1

This Comment addresses the foregoing issues and proposes a Texas leg-
islative solution to the problem, focusing on how these issues relate to
three classes of professionals: health care professionals, insurance agents,
and attorneys. However, similar procedures and policies advocated by
this Comment may be applied to other professionals as well. Part II of
this Comment discusses the background of the AIDS epidemic, focusing
on recent AIDS and HIV statistics as they relate to a third party's con-
traction of HIV. Part III analyzes precedents in other jurisdictions and
the policy reasons that support a duty to warn. These policies predict
how Texas law will develop if its legislature fails to enact legislation simi-
lar to the legislation proposed in this Comment. Part IV discusses the
development of Texas law on the duty to warn, specifically the duty
within several professions to warn third parties, how the duty to warn
relates to HIV and AIDS, and the current state of the law in each area.
This discussion includes an examination of Texas case law, statutes and
common law doctrines, and the conflicts that exist among them. Finally,
Part V advocates legislation requiring contact notification through local
health officials pursuant to a uniform standard for all professionals that,
with some modification, fits into the current regulatory framework within
each profession. Because this proposal is consistent with existing statu-
tory provisions and common law doctrines regarding confidentiality and
duties to third parties, it is the most logical and reasonable alternative for
resolving the conflicts failed by Texas professionals while providing a
means to fight the spread of AIDS.

II. AIDS: THE DEADLY DISEASE

A. Origins and Magnitude of the Disease

AIDS is a disease caused by a virus known as HIV.32 HIV slowly de-
stroys the body's immune system by attacking the T-4 cells, essential

31. See Martha Swartz, Is There a Duty to Warn?, 17 HUM. RTs., Spring 1990, at 41, 55
(noting that Oklahoma, Mississippi, and Wisconsin require AIDS-disclosure to funeral di-
rectors or other persons handling dead bodies and that Oklahoma, Louisiana, Illinois, Wis-
consin, Texas, and Mississippi require disclosure to emergency health care persons who
may have been exposed to HIV); Amy L. Hansen, Note, Establishing Uniformity in HIV-
Fear Cases: A Modification of the Distinct Event Approach, 29 VAL. U. L. REV. 1251,
1254-55 n.17 (1995) (noting that duty to warn differs from jurisdiction to jurisdiction); John
Michelena, Jr., Why the Opposition to AIDS Contact Tracing?, USA TODAY, Jan. 1, 1995
(Magazine), at 79, 79 (noting that duty to warn is not uniform among jurisdictions).

32. See supra note 1.
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