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THE TEXAS HOMESTEAD

As a lifelong student of history, I was able to provide my col-
leagues on the House and Senate Conference Committee with a
historical analysis of the Texas homestead liberty and an explana-
tion of the popular sentiment that has kept the liberty sacrosanct
throughout the state's history. I restate and build on those remarks
here to remind all Texans from whence the homestead protection
came and why it should not be lightly discarded, despite the blan-
dishments of those who value short-term profit far more than the
personal security of Texas consumers.

II. HISTORICAL ANALYSIS

The homestead liberty in Texas law dates back to the first days of
the Texas Republic. In 1839, the Congress of the Republic of Texas
enacted the first homestead law for the protection of the Repub-
lic's citizens.8 The homestead exemption was then included in the
1845 constitution adopted when the Republic joined the Union.9
With recognition and protection of the liberty well encrusted in
every Texas Constitution since then,10 Texans have enjoyed this lib-
erty and have had their homes protected for more than 155 years.

Soon after Texas adopted its constitutional homestead exemp-
tion, other states followed suit. In 1849, Vermont became the sec-
ond state to incorporate the homestead liberty into its
constitution." Later, other states enacted similar provisions.12

Currently, about half the states, mostly in the Midwest, South, or
West, provide some type of constitutional homestead protection.13

What motivated our Texas forefathers to grant constitutional
recognition and protection to the homestead? The answer illumi-

8. Act approved Jan. 26, 1839, 3d Cong., R.S., 1839 Republic of Texas Laws 125,
125-26, reprinted in 2 H.P.N. GAMMEL, LAWS OF TEXAS 125, 125-26 (1898).

9. TEX. CONST. of 1845, art. VII, ¤ 22.

10. See ALOYSIUS A. LEOPOLD, HOMESTEADS AND MARITAL PROPERTY IN TEXAS 1

(5th ed. 1994) (recognizing guarantee of homestead exemption in 1845 Texas Constitution
and noting that exemption has been carried forward and re-enacted in every subsequent
state constitution).

11. Brady Cole, The Homestead Provisions in the Texas Constitution, 3 TEX. L. REV.
217, 233 n.74 (1925).

12. See id. (recognizing that, after Vermont, many southern and western states
adopted homestead doctrine in their constitutions).

13. 2 GEORGE D. BRADEN ET AL., THE CONSTITUTION OF THE STATE OF TEXAS: AN

ANNOTATED AND COMPARATIVE ANALYSIS 789-90 (1977).
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nates why our fierce and widely held belief in this cherished liberty
is as fervent today as it was 155 years ago.

First, the declaration of the homestead liberty reflects the unique
influence of Spanish and Mexican legal traditions on our laws and
values. Texas was originally governed by Spanish colonial law, and
then by Mexican law, before it established its independence from
the Republic of Mexico. As a result of the Mexican and Spanish
influence, Texas laws took a more compassionate approach to indi-
vidual needs than the Anglo-Saxon or common laws. For example,
in the area of domestic relations, Spanish and Mexican laws
granted a wife a one-half interest in the property of her husband; in
contrast, Anglo-Saxon law and the common law considered the
wife little more than her husband's chattel. 4 Spanish and Mexican
laws also gave greater protection to debtors by allowing them to
prevent creditors from seizing the home, clothing, and tools a per-
son needed to survive.

Second, the homestead liberty, like the rest of our original laws,
reflects the values of the great Texas pioneers, who drew from their
experiences and hardships in drafting our state constitution. The
Texas pioneers came from Tennessee, Kentucky, and Georgia,
among other states, many of them fleeing creditors who would
force them into homelessness without any means of sustenance. In
fact, in the master deed records of many Tennessee counties, one
may still find a notation, entered by a sheriff who was unable to
serve a summons on a debtor, reading simply "GT"-gone to
Texas. Moreover, the pioneers came to Texas homeless, carrying
their sparse belongings in covered wagons. After suffering and
fighting for freedom and independence, the pioneers made sure
that the laws of the new Republic would reflect their values, priori-
ties, and experiences. Foremost among these was the protection of
a person's home.

The Panic of 1837 also had a strong influence on the Texas pio-
neers. In the 1830s, as has been repeated many times over suc-

14. See Susan Klebanoff, Comment, To Love and Obey 'til Graduation Day-The
Professional Degree in Light of the Uniform Marital Property Act, 34 AM. U. L. REV. 839,
841 n.14 (1985) (distinguishing civil law system of Spain, which recognized marriage as
legal entity distinct from those who formed it, from common law system, which recognized
marriage as merger of husband and wife into one); see also Neal Devins, Gender Justice
and Its Critics, 76 CAL. L. REV. 1377, 1402 (1988) (book review) (recognizing common-law
doctrine that classified wife as husband's chattel).

[Vol. 26:339
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ceeding decades, excessive speculation and questionable bank
practices resulted in financial collapse. The economy went into a
tailspin and many innocent families lost their homes through fore-
closure. When events beyond the control of average citizens, such
as the Panic of 1837, threaten health and safety, representative
governments must enact some basic protections. This premise is
the foundation of the Texas constitutional homestead protection.

Indeed, even though the impoverished Texas treasury could not
make change for a fifty dollar bill, and despite the overwhelming
fear of a Mexican re-invasion, Texans' first priority after gaining
independence was to secure and protect their most basic liberties.
In addition to protection of the home, our Texas forefathers set
aside the vast realm known as the public domain and dedicated it
to provide every person with a public education. If profiteers and
provocateurs are allowed to take our homes, would they then set
their sights on the public lands and the education of our youth?

The federal government also began to establish some protections
for the homestead. In 1862, Congress passed the National Home-
stead Act,"5 which provided settlers of the American West with the
means to obtain legal title to a plot of federal land for the purpose
of setting up a home. Congress, recognizing the importance of pro-
tecting a homesteads from creditors, provided that homesteads ac-
quired under the Act could not be claimed by creditors for the
satisfaction of prior debts. Unfortunately, many of these public
lands ended up in the hands of land speculators and railroad
barons.

Consistent with the Mexican tradition of protecting the elements
of livelihood, the Texas homestead exemption also extends to
farms and farm implements. Thus, the case of a farmer losing his
land, not because he could not pay the mortgage, but because he
could not make his payments on a loan for seed, would not occur in
Texas. Without the homestead liberty, farmers, ranchers, business-
persons, and consumers would be forced to pledge their homes as
collateral for any type of loan.

The circumstances surrounding the adoption of the Texas Consti-
tution illustrate why the homestead liberty remains so revered to
this day. In a world in which land was cheap and plentiful, but debt

15. Act of May 20, 1862, ch. 75, 12 Stat. 392 (repealed 1976).
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an ever-present threat to a hard-won home and plot of ground, the
homestead exemption became the only sure means of protecting
homes, farms, and ranches against human predators who otherwise
might have seized assets that had been wrested from the wilderness
and protected despite storm, drought, or flood. The wisdom and
values of the Texas pioneers have proven themselves for more than
155 years and will continue to endure.

III. PROTECTION AGAINST UNSCRUPULOUS LENDERS

The constitutional homestead exemption has served as a valua-
ble protection for Texas citizens from the many unscrupulous credi-
tors who would use all legal, illegal, and in-between means to take
our homes and make a "fast buck."

In states with no history of homestead protections, creditors
have developed new gimmicks concerning mortgage arrangements
and home equity loans. Some of these loan arrangements are spe-
cifically targeted at the elderly. The sales pitch involves convincing
elderly people that they are "home rich but cash poor" and imply-
ing that, since they do not have long to live, they can "cash in" on
the value of their home and never have to repay the loan. How-
ever, is there any doubt that the creditor will foreclose on the home
at the first opportunity? Absolutely not.

As chairman of the House Committee on Banking, Finance, and
Urban Affairs, I have heard heartrending testimony from people
who have, in essence, had their homes stolen by predatory home
equity lenders acting within the literal fringes of the law.16 Their
horror stories illustrate the wisdom of retaining Texas's broad con-
stitutional homestead protection.

The House Banking Committee has ample evidence that lenders
often use abusive, predatory mortgages to take advantage of unso-
phisticated, low-income homeowners who lack access to legitimate

16. See generally Home Equity Protection Act of 1993: Hearing on H.R. 3153 Before
the Subcomm. on Consumer Credit and Ins. of the House Comm. on Banking, Finance, and
Urban Affairs, 103d Cong., 2d Sess. (1994) [hereinafter Subcommittee Hearing]; Home
Ownership and Equity Protection Act of 1993: Hearing on S. 924 Before the Senate Comm.
on Banking, Housing, and Urban Affairs, 103d Cong., 1st Sess. (1993) [hereinafter Senate
Hearing]; Rhode Island Banking Crisis: Field Hearing Before the House Comm. on Bank-
ing, Finance, and Urban Affairs, 102d Cong., 1st Sess. (1991) [hereinafter Field Hearing].
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