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Abrahamson: Judging in the Quiet of the Storm.

ARTICLES

JUDGING IN THE QUIET OF THE STORM*

SHIRLEY S. ABRAHAMSON**

When Professor Michael S. Ariens of St. Mary’s University School
of Law invited me to give this lecture, I tried to beg off. I claimed
that I had used up my best topics giving lectures at law schools in
previous years.

Professor Ariens would not let me off that easily. He suggested
that I talk about being a judge and about what judges do when they
decide cases. More specifically, he suggested I revisit Benjamin Car-
dozo’s 1921 lectures at Yale Law School, published in book form and
entitled The Nature of the Judicial Process.'

Now let me tell you how Cardozo, Judge of the New York Court of
Appeals, came to give the Yale lectures. According to Professor
Corbin (of Corbin on Contracts fame), the Yale “faculty had the per-
ennial problem of inducing a competent and attractive man to deliver
the Storrs Lectures” at Yale Law School.> Through his opinions as a
judge of the prestigious New York high court, several faculty mem-

* This essay is an edited, annotated, and slightly expanded version of the Rosenfield
Family Lecture delivered at St. Mary’s University School of Law on January 29, 1992. The
Rosenfield Family Lecture, given each year at St. Mary’s University School of Law, was
established to honor Mark J. Rosenfield.

I want to thank Susan M. Fieber, David Jacobs, and Gabrielle M. Lessard for their
assistance in preparing the manuscript for publication, and Wisconsin State Law Librarian
Marcia Koslov and the library staff for their help and patience.

** B.A., New York University; J.D., Indiana University-Bloomington; S.J.D., Univer-
sity of Wisconsin-Madison. Justice, Wisconsin Supreme Court.

1. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS (1921).

2. Arthur L. Corbin, The Judicial Process Revisited: Introduction, 71 YALE L.J. 195, 196
(1961).
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Published by Digital Commons at St. Mary's University, 1992



St. Mary's Law Journal, Vol. 24 [1992], No. 4, Art. 2

966 ST. MARY’S LAW JOURNAL [Vol. 24:965

bers were familiar with Cardozo. Many of you remember Judge Car-
dozo too, especially if I mention Mrs. Palsgraf. In any event, the
faculty decided to invite Judge Cardozo to deliver the lectures.

Upon receipt of the invitation from the Dean of Yale, Judge Car-
dozo wrote that he was unable to accept the invitation to speak by
explaining, “I have no message to deliver.”*> Nevertheless, he agreed
to come to New Haven to meet the faculty. Sitting in a semi-circle
around the Dean’s desk, the men chatted. Judge Cardozo repeated
his regret that he had no message to impart. At that point, someone
asked whether Judge Cardozo could explain to the students the pro-
cess by which he arrived at a decision in a case, including the sources
to which he turned for assistance. With only a slight hesitation, ac-
cording to Corbin, Cardozo replied: “I believe I could do that.”*
Yale acquired a lecturer.

I apparently fell for the same old faculty line. Judge Friendly ob-
served that “the question how judges go about the business of judging
continues to hold interest—although apparently more for lawyers and
law professors than for judges.”

3. Id. at 197.

4. Id

5. Henry J. Friendly, Reactions of a Lawyer—Newly Become Judge, 71 YALE L.J. 218,
229 (1961). Professor Martha Minow had this comment on judges’ talking about judging:

For the most part, people who engage in judging do not theorize about it, or when they

do, they join the project of external theorizing already established by scholars. In this

respect, I think we lack theories of the practice of judging much the same way that we are
relatively short on theories of other kinds of practices . . . [T]he actual practices and
experiences involved in judgment remain largely unexamined. At least, that is, by schol-
ars and theorists. Judges have a better track record. . . . But it is a mistake to think that
judges have easy access to language to describe the inner experience of judging. Having
the experience does not mean having the language to describe it. . . . To understand the
practice of judgment, we need accounts from those who judge and accounts from those
affected by those judgments.

Martha L. Minow, Judging Inside Out, 61 U. CoLo. L. REV. 795-99 (1990).

For judges’ accounts of judging, see Shirley S. Abrahamson, Susan M. Fieber & Gabrielle
M. Lessard, Bibliography: Judges on Judging, 24 ST. MARY’S L.J. 995 (1993) (listing judges’
commentaries on the judicial decision-making process). For scholars’ descriptions of judicial
decision-making, see generally KARL N. LLEWELLYN, THE COMMON LAW TRADITION: DE-
CIDING APPEALS (1960) (reviewing judicial discretion in appellate decisions); A. Morgan
Cloud 111, Introduction: Compassion and Judging, 22 Ariz. ST. L.J. 13 (1980) (suggesting
traditional jurisprudence exercises compassion); John W. Cooley, How Decisions Are Made in
Appellate Courts, JUDGES’ J., Spring 1987, at 2 (examining decision process in appellate cases);
Richard A. Epstein, Compassion and Compulsion, 22 ARIz. ST. L.J. 25 (1990) (using compas-
sion as decision technique); Marc Galanter, Frank S. Palen & John M. Thomas, The Crusad-
ing Judge: Judicial Activism in Trial Courts, 52 S. CAL. L. REV. 699 (1979) (studying judge’s

https://commons.stmarytx.edu/thestmaryslawjournal/vol24/iss4/2
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Judge Cardozo delivered four one-hour lectures at Yale. At the
end of the fourth lecture, the faculty asked for his manuscript for pub-
lication by the Yale Press. Smiling, Judge Cardozo said that he did
not * ‘dare to have it published.” Half seriously, he added: ‘If it were
published, I would be impeached.’ ¢

The lectures were published, he was not impeached, and Yale Uni-
versity Press had a best seller on its hands. Within the first year,
3,000 copies of Cardozo’s The Nature of the Judicial Process were sold
in New York alone.” My 1975 copy of the paperback is from the
thirty-sixth printing. It was a gift from a University of Wisconsin
law-faculty friend who viewed the text as required reading for all new
judges.

The Cardozo lectures, although now seventy years old, still have a
significant influence. LEXIS shows 483 citations to the book in fed-

role in decision-making); James L. Gibson, The Role Concept in Judicial Research, 3 LaAw &
Por’y Q. 291 (1981) (using role concepts to explain decision process); Kent Greenawalt, Dis-
cretion and Judicial Decision: The Elusive Quest for the Fetters That Bind Judges, 75 COLUM.
L. REv. 359 (1975) (discussing discretion of judges); J. Woodford Howard, Jr., Role Percep-
tions and Behavior in Three U.S. Courts of Appeal, 39 J. PoL. 916 (1977) (exploring relation-
ship between judicial perceptions and voting behavior); Harry W. Jones, Multitude of
Counselors: Appellate Adjudication as Group Decision-Making, 54 TuL. L. REv. 541 (1980)
(examining collaboration effort in appellate courts); Roscoe Pound, The Theory of Judicial
Decision, 36 HARV. L. REV. 940 (1923) (explaining order of steps in decision-making process);
Max Radin, The Theory of Judicial Decision: Or How Judges Think, 11 A.B.A. J. 357 (1925)
(illustrating how decision-making process in cases develops into unclear precedent); Judith
Resnik, Feminism and the Language of Judging, 22 ARiz. ST. L.J. 31 (1990) (suggesting aspi-
rations for judges include judicial independence and compassion); Austin Sarat, Judging in
Trial Courts: An Exploratory Study, 39 J. PoL. 368 (1977) (discussing role of trial judges in the
court system); Frederick Schauer, Judicial Self-Understanding and the Internalization of Con-
stitutional Rules, 61 U. CoLo. L. REV. 749 (1990) (viewing judging through hermeneutics
inquiry); David E. Van Zandt, 4n Alternative Theory of Practical Reason in Judicial Decisions,
65 TuL. L. REV. 775 (1991) (using common sense as alternative theory); Kathleen Waits,
Values, Intuitions, and Opinion Writing: The Judicial Process and State Court Jurisdiction,
1983 U. ILL. L. REv. 917 (explaining elements of appellate-judicial process); Charles M.
Yablon, Justifying the Judge’s Hunch: An Essay on Discretion, 41 HASTINGS L.J. 231 (1990)
(analyzing discretionary decision making).

For additional scholars’ works, see generally Alvin B. Rubin, Book Review, 130 U. PA. L.
REv. 220, 220, n.2 (1981) (reviewing FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLEC-
TIONS FROM THE FEDERAL APPELLATE BENCH (1980)) (commenting on court as collegial
body); J. WooDFORD HOWARD, JR., COURTS OF APPEALS IN THE FEDERAL JUDICIAL SYS-
TEM: A STUDY OF THE SECOND, FIFTH AND DISTRICT OF COLUMBIA CIRCUITS (1981) (not-
ing judges’ voting records more consistent with role orientation than political attitudes).

6. Arthur L. Corbin, The Judicial Process Revisited: Introduction, 71 YALE L.J. 195, 198
(1961).
7. Id.
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eral and state court opinions, and 277 citations in law journals, in-
cluding numerous recent law-review writings.

In The Nature of the Judicial Process, described by Justice William
Brennan as “a slim volume of near-lyric prose,”® Cardozo analyzed
the factors that he believed motivate judges in deciding cases. Judge
Cardozo spoke predominantly, but not exclusively, of a common-law
appellate court deciding common-law cases. Today, the docket of a
state-court justice spans the whole range of common, statutory, and
federal and state constitutional law.® The Nature of the Judicial Pro-
cess remains timeless,'’® even though the landscape of the law has
changed significantly since 1921.

Cardozo begins The Nature of the Judicial Process by asking:

What is it that I do when I decide a case? To what sources of informa-
tion do I appeal for guidance? In what proportions do I permit them to
contribute to the result? . . . If a precedent is applicable, when do I
refuse to follow it? If no precedent is applicable, how do I reach the
rule that will make a precedent for the future? If I am seeking the logi-
cal consistency, the symmetry of the legal structure, how far shall I seek
it? At what point shall the quest be halted by some discrepant custom,
by some consideration of the social welfare, by my own or the common
standards of justice and morals?!!

Cardozo, a judge engaged daily in decision-making, undertook to
answer these questions and to uncover the nature of the judicial pro-
cess. The judge’s starting point, said Cardozo, is the extraction of
principles from prior cases and the application of these principles to
the new fact situation. Cardozo calls this the method of philosophy, a
logical-reasoning process that will mandate a result in some cases, but
not in all. He took as a given or, in other words, as reality, that in

8. William J. Brennan, Jr., Reason, Passion, and “The Progress of the Law”, 42 REC.
Ass’N B. Crty N.Y. 948, 950 (1987). Judge Richard A. Posner of the United States Court of
Appeals for the Seventh Circuit called the text “important as a clear, concise, and sensitive
manifesto of legal pragmatism and harbinger of the realist movement.” Richard A. Posner,
What Has Pragmatism To Offer Law?, 63 S. CAL. L. REV. 1653, 1656 (1950).

9. In revisiting the Cardozo text, Federal Court of Appeals Judge Ruggero Aldisert con-
cluded that the federal judges of our time do not enjoy the common-law jurisprudential experi-
ence that excited Cardozo. Contemporary federal courts primarily construe statutes,
regulations and clauses of the Constitution. Nevertheless, although the sources of law have
changed, decision-making tradition endures. Ruggero J. Aldisert, The Nature of the Judicial
Process: Revisited, 49 U. CIN. L. REv. 1, 2, 48 (1980).

10. Sol Wachtler, Judicial Lawmaking, 65 N.Y.U. L. REv. 1, 16 (1990).

11. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 10 (1921).

https://commons.stmarytx.edu/thestmaryslawjournal/vol24/iss4/2
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many cases judges are confronted with disputes that are not readily
resolved by looking to precedents or the words of the statutes. In
these disputes, the result is not pre-ordained. Rather, judges must
choose between alternative solutions.'?

In 1921, a judge’s public discussion of judicial discretion and choice
was dramatic, sensational material. Cardozo went further than bring-
ing the issues into the open. He took on the task of analyzing the
forces that direct the judge’s choices.'?

When precedents and statutes are vague, or not clearly applicable
to the case at hand, Cardozo said the judge turns to other methods of
analysis. Using what Cardozo called the method of history, the judge
examines the evolution of the rule to determine its contemporary
scope and relevance.'* Using the method of tradition, the judge
searches for custom, the prevailing standards of conduct, or the ac-
cepted usages of a trade or profession.!* And finally, using the
method of sociology, the judge may be guided by the potential effect
of the decision on society.!'® Cardozo believed that the rules of the
common law must serve human needs, and that the soundness of a
proposition of law is tested by its consequences: ‘“There can be no
wisdom in the choice of a path unless we know where it will lead.”!’

12. See id. at 115 (declaring that rule of law resulting from judge’s decision “is not found,
but made”). As Cardozo recognized, however, the incremental decision-making of a court is
far different from the legislative law-making function. 7d.

13. See generally Patricia M. Wald, Some Thoughts on Judging as Gleaned from One
Hundred Years of the Harvard Law Review and Other Great Books, 100 HARv. L. REv. 887,
895 (1987) (writing that debate over judicial discretion extends to “whether to acknowledge
that it exists, how to justify it, how to use it, and how to restrain it”).

14. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESs 51-58 (1921).
For a discussion of judges’ use of history, see generally Dennis P. Boyle, Jr., Note, Philosophy,
History, and Judging, 30 WM. & MaARY L. REv. 181 (1988).

15. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 58-64 (1921).

16. Id. at 65-97. See generally John C.P. Goldberg, Community and the Common Law
Judge: Reconstructing Cardozo’s Theoretical Writings, 65 N.Y.U. L. REv. 1324 (1990) (dis-
cussing application of Cardozo’s four directive forces); Benjamin Andrew Zellermyer, Benja-
min N. Cardozo: A Directive Force in Legal Science, 69 B.U. L. REv. 213 (1989) (discussing
Cardozo’s forces in development of law).

17. BENJAMIN N. CARDOZO, THE NATURE OF THE JUuDICIAL PROCESS 102 (1921). Car-
dozo writes: “The final cause of law is the welfare of society.” Id. at 66. Judge Patricia Wald
writes that the law-and-economics movement offers a new theory of how judges ought to exer-
cise discretion:

Judges should make social welfare decisions designed to achieve the greatest good for the
greatest number, engaging in a balancing of social cost versus social benefit and subordi-
nating the immediate impact on the parties to the predicted effect of the ruling on the
behavior of others in the future and at the margin.

Published by Digital Commons at St. Mary's University, 1992
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Cardozo summarized the decision-making process as follows: “My
analysis of the judicial process comes then to this, and little more:
logic, and history, and custom, and utility, and the accepted standards
for right conduct, are the forces which singly or in combination shape
the progress of the law.”!®

How does the judge know which of these forces shall dominate in
any case? Cardozo’s response was: ‘““Which of these forces shall dom-
inate in any case must depend largely upon the comparative impor-
tance or value of the social interests that will be thereby promoted or
impaired.”"®

How does the judge know what these social interests are? Car-
dozo’s reply was:

One of the most fundamental social interests is that law shall be uni-
form and impartial. . . . Therefore in the main there shall be adherence
to precedent. . . . But symmetrical development may be bought at too
high a price. Uniformity ceases to be a good when it becomes uniform-
ity of oppression. The social interest served by symmetry or certainty
must then be balanced against the social interest served by equity and
fairness or other elements of social welfare.2°

How does a judge know which of these social interests outweighs
another? Cardozo’s answer was: “I can only answer that [the judge]
must get his knowledge . . . from experience and study and reflection;
in brief, from life itself.”?!

Patricia M. Wald, Some Thoughts on Judging as Gleaned from One Hundred Years of the
Harvard Law Review and Other Great Books, 100 HARv. L. REv. 887, 903 (1987).

18. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 112 (1921); see
Joseph C. Hutcheson, Jr., The Judgment Intuitive: The Function of the “Hunch” in Judicial
Decision, 14 CORNELL L. Q. 274, 278 (1929) (describing judge’s decision-making in terms of
“intuition”). Hutcheson wrote:

I, after canvassing all the available material at my command, and duly cogitating upon it,
give my imagination play, and brooding over the cause, wait for the feeling, the hunch—
that intuitive flash of understanding which makes the jump-spark connection between
question and decision, and at the point where the path is darkest for the judicial feet,
sheds its light along the way.
Id. See generally Joseph C. Hutcheson, Jr., Epilogue, 71 YALE L.J. 277 (1961) (discussing his
later insights). Judge Friendly was critical of judges’ statements that cases are decided by
intuition if that means an intuitive sense of what is right or wrong for that cause. Henry J.
Friendly, Reactions of a Lawyer—Newly Become Judge, 71 YALE L.J. 218, 229-30 (1961).

19. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 112 (1921).

20. Id. at 112-13.

21. Id. at 113. Cardozo explained, “[T)he juristic philosophy of the common law is at
bottom the philosophy of pragmatism. . . . The rule that functions well produces a title deed to
recognition.” Id. at 102-03 (footnotes omitted).

https://commons.stmarytx.edu/thestmaryslawjournal/vol24/iss4/2
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Cardozo’s analysis obviously does not tell a judge how to decide a
particular case. He gives no relative weights to the considerations
that go into deciding each case. He provides no mathematical or sci-
entific formula for decision-making.?> Just as a judge cannot learn
from Cardozo how to decide a particular case, the law student, the
lawyer, or the lay person cannot use Cardozo’s description to predict
with certainty how a judge will respond to a particular fact situation.

Nevertheless, many find Cardozo’s description of the nature of the
judicial process ‘““as good as any we have had since.”?* Cardozo’s lec-
tures were the first serious effort by a sitting judge to articulate the
sources a judge uses and the reasoning process a judge follows,
whether consciously or not, in deciding a case. They provide a realis-
tic description of the process. Although neither Cardozo nor any
other judge or scholar can offer a coherent theory that frees a judge
from the agony of judgment,>* Cardozo makes the judges and those
judged more comfortable with the uncertainty inherent in the judicial
process. Although stability is a social interest, so is progress. Car-
dozo saw that the law calls for the balancing of stability and progress;
liberty and constraint; promotion of individual rights and protection
of the public interest; and “adherence to general rules and dispensa-
tion of individualized equity.”*’

22. See FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE FED-
ERAL APPELLATE BENCH 245-46 (1980) (describing the nonsystematic nature of judicial deci-
sion-making). Federal Court of Appeals Judge Frank Coffin wrote:

Judging is most certainly not a matter of mystical revelation. Neither is it all logic or
science. Nor is it all a matter of institutional competence or a search for neutral princi-
ples. Finally it is not the systematic application of a comprehensive theory of social utility
or moral values.

Judging is a mixture of all of these, the formula for the wisest and most just mixture
remaining as yet unrevealed. . . . [T]he judge strives, in cases that allow him that freedom,
to come to terms with the crossing currents of society and, consistent with his craft and
the limitations of his institution, to contribute to a just future. . . . “[T]he process of
judging [is] one of temporarily choosing among competing principles more than one of
declaring the law for all time.”

Id.

23. RICHARD A. POSNER, CARDOZO: A STUDY IN REPUTATION 32 (1990).

24. For a judge’s more recent inquiry into the process of judging, see FRANK M. COFFIN,
THE WAYS OF A JUDGE: REFLECTIONS FROM THE FEDERAL APPELLATE BENCH 245-46
(1980) (footnotes omitted) (elaborating on lack of precise formula for deciding cases). See
generally Edwina L. Rissland, Artificial Intelligence and Law: Stepping Stones to a Model of
Legal Reasoning, 99 YALE L.J. 1957 (1990) (providing discussion about machines doing things
that would require intelligence if done by humans).

25. Edgar Bodenheimer, Cardozo’s Views on Law and Adjudication Revisited, 22 U.C.
Davis L. REv. 1095, 1122 (1989).
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The upshot of Cardozo’s analysis is an acknowledgment that funda-
mental requirements of justice and accepted principles of fairness are
among the sources from which judges derive the law. Nevertheless,
this acknowledgment must be kept in perspective. Cardozo and many
other judges maintain that the majority of the cases on which they sit
“could not, with semblance of reason, be decided in any way but one.
The law and its application alike are plain.””?¢ It is in only a minority
of cases that the court must choose among competing legal principles
and conflicting precedents.?’

26. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 164-65 (1921).

27. BENJAMIN N. CARDOZO, THE GROWTH OF THE LAw 60 (1924). Judge Cardozo
divided cases into three categories: 1) cases in which the law and its application are plain; 2)
cases in which the rule of law is certain and its application alone is doubtful; and 3) cases in
which both the rule of law and the application are doubtful. Judge Cardozo estimated that at
least 90% of the cases decided by appellate courts fall into the first two categories. Id.

This “tripartite topology of appellate cases” has been restated by other federal courts of
appeals judges. See Henry J. Friendly, Reactions of a Lawyer—Newly Become Judge, 71 YALE
L.J. 218, 222 (1961) (considering Cardozo’s estimate accurate); see also Harry T. Edwards,
The Judicial Function and the Elusive Goal of Principled Decisionmaking, 1991 Wis. L. REv.
837, 857 (explaining three categories of cases as “‘easy,” “hard,” and “very hard” and percent-
ages applicable to each). Judge Edwards estimates that about 50% of the cases are easy—the
pertinent legal rules are readily identified and applied to the facts, revealing a single right
answer. Id. at 856. Judge Edwards next classifies about 35-45% of the cases as hard in the
sense that each party is able to advance at least one plausible legal argument in its favor. Id. at
857. In these cases, a judge must choose among competing legal principles and precedents,
analyze the purposes of various statutory and constitutional provisions, evaluate complex
agency records and perform “other similarly sophisticated decision-making tasks.” /d. At the
conclusion of the judge’s research, the arguments of one party to a hard case appear to be
demonstrably stronger to the judge than the other party’s. Harry T. Edwards, The Judicial
Function and the Elusive Goal of Principled Decisionmaking, 1991 Wis. L. REv. 837, 857. In
these cases, writes Edwards, judges feel bound by their view of the law; they identify the
sounder arguments without recourse to their own political opinions. /d. To Edwards, the very
hard cases constitute 5-15% of the total. /d. In this narrow set of cases, he says, careful
research and reflection fail to yield conclusive answers; the competing arguments are equally
strong. Id. Disposition of this small number of cases, then, requires judges to exercise a mea-
sure of discretion, drawing to some degree on their own social and moral beliefs. Id. See
generally Harry T. Edwards, The Role of a Judge in Modern Society: Some Reflections on
Current Practice in Federal Appellate Adjudication, 32 CLEv. ST. L. REV. 385, 395-403 (1983-
84) (discussing easy, hard, and very hard cases).

In contrast, Professor Melvin A. Eisenberg seems to say that no cases can be decided by
appeal to doctrinal propositions alone:

Contrary to the conventional wisdom (the general positivist understanding) that social

propositions are relevant only in “hard cases,” Eisenberg sees the distinction between

“hard” and “‘easy” cases as irrelevant in determining the role of social propositions in

legal decisionmaking. A case is “easy,” Eisenberg argues, not because a specific and un-

ambiguous doctrinal rule addresses the factual situation so that social propositions need
not be consulted, but rather because the relevant doctrinal rule is well supported by the
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When Cardozo and others proclaimed that a judge must exercise
judgment and make choices, they made the judiciary vulnerable to the
charge that the judicial process is arbitrary, irrational, and personal.
As Professor Karl Llewellyn wrote, people mistakenly assumed that
because, under Cardozo’s analysis, the outcome of an appeal is not
foredoomed in logic, it is the product of uncontrolled will.?® Cardozo
and Llewellyn, if alive today, would find the critical legal studies anal-
ysis of the indeterminacy of law too sweeping.?®

I read Cardozo’s lectures in law school and again in 1976, just
before I became a judge. I read them a third time, after fifteen years
on the bench, in my preparation for this talk. At each reading I have
found new merit in Cardozo’s description of decision-making.

During this most recent reading, I asked myself, “Do I, as a judge,
follow the process Cardozo described?”’” To answer my own question

applicable social proposition. . . . According to this account, “hard cases,” or “marginal

cases,” are those in which congruence between the relevant doctrine and the applicable

social proposition is either weak or has ceased to exist. No case is easy, however, if “easy”

means that doctrinal propositions alone could decide the case.
Adeno Addis, Adjudication and Institutional Legitimacy, 71 B.U. L. REv. 161, 172 (1991)
(reviewing MELVIN A. EISENBERG, THE NATURE OF THE COMMON Law (1988)) (footnotes
omitted); see also Arthur D. Hellman, Jumboism and Jurisprudence: The Theory and Practice
of Precedent in the Large Appellate Court, 56 U. CHI. L. REv. 541, 553-54 (1989) (discussing
pattern of “‘easy” cases); Joseph R. Grodin, Book Review, 41 HASTINGS L.J. 1457, 1458 (1990)
(reviewing MELVIN EISENBERG, THE NATURE OF THE COMMON LAw (1988)); Richard A.
Posner, The Jurisprudence of Skepticism, 86 MIicH. L. REv. 827, 827-28 (1988) (discussing
tiny fraction of cases not decided by legal reasoning).

28. See KARL N. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS
4-5 (1960) (discussing uncertainty of un-*“foredoomed” cases).

29. See BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCEss 126-28
(1921) (arguing law is clear in majority of cases, leaving judges little discretion). Cardozo
wrote:

A definition of law which in effect denies the possibility of law since it denies the possibil-

ity of rules of general operation must contain within itself the seeds of fallacy and er-

ror. ... Law and obedience to law are facts confirmed every day to us all in our experience

of life. . . . The quality of law is not withdrawn from ali precedents, however well estab-

lished, because courts sometimes exercise the privilege of overruling their own decisions.
Id. (footnote omitted).

Alvin Rubin further explained, “The subconscious may mask its work, but it is difficult for
one who has attempted to discern the factors affecting his own decisions to accept the idea that
legal doctrine, professional standards of craftsmanship, and the formulation of a rationale for
the decision are all delusions, or worse, charades.” Alvin B. Rubin, Book Review, 130 U. PaA.
L. REv. 220, 224 (1981) (reviewing FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLEC-
TIONS FROM THE FEDERAL APPELLATE BENCH, & J. WOODFORD HOWARD, JR., COURTS OF
APPEALS IN THE FEDERAL JUDICIAL SYSTEM: A STUDY OF THE SECOND, FIFTH AND Dis-
TRICT OF COLUMBIA CIRCUITS).
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I began to reread some of my opinions and reexamine their basis. I
chose an opinion I wrote in 19823° for analysis in this lecture because
it is very similar to a hypothetical case posed in a symposium on the
role of compassion in deciding cases.®' I, thus, had the benefit of an

30. State v. Brown, 318 N.W.2d 370 (Wis. 1982). The Brown case involves statutory
interpretation. In 1921, the New York Court of Appeals was more involved with common law
than statutes. Cardozo recognized, however, that “‘codes and statutes do not render the judge
superfluous, nor his work perfunctory and mechanical.” BENJAMIN N. CARDOZO, THE Na-
TURE OF THE JUDICIAL PROCESS 14 (1921). There are gaps to be filled. In Cardozo’s view,
the problems and difficulties encountered by a judge in interpreting statutory and constitu-
tional law are not significantly different from those besetting a common-law judge. Id. at 18.
In the last two decades, academicians and judges have written increasingly about the modes of
statutory and constitutional interpretation. They are probing the differences in interpreting
and applying common-law rules, constitutions, and statutes. I have cast my discussion largely
in Cardozo’s mode of analysis. It could also be cast in the mode of analysis used in statutory
interpretation—textualism, contextualism, legislative intent, legislative purpose, and canons of
construction. See Shirley S. Abrahamson & Robert L. Hughes, Shall We Dance? Steps for
Legislators and Judges in Statutory Interpretation, 75 MINN. L. REv. 1045, 1050-1053 nn.14-
17 (1991) (citing sources that discuss statutory interpretation).

31. A. Morgan Cloud III, Introduction: Compassion and Judging, 22 ARiz. ST. L.J. 13,
14 (1980). Professor Cloud uses a dictionary definition of compassion: *‘sympathetic con-
sciousness of others’ distress together with a desire to alleviate it.” He poses the following
hypothetical:

A statute enacted by the state legislature provides that “no person shall operate a motor
vehicle at a speed exceeding 55 miles per hour on the public highways of this state,” and
establishes mandatory penalties for violations of this law. The statute also specifies that
its purpose is to “promote public safety.” . . . Assuming that the government can establish
that a person was driving a motor vehicle on a public highway at a speed exceeding 55
miles per hour, this “on-off,” “either-or” rule should be easy to apply in every case.

Now assume that a state highway patrol officer using radar determines that an automo-
bile is traveling 75 miles per hour on a public highway in a remote rural area. The radar
is in perfect working condition, and the officer is trained in its use. The officer immedi-
ately pulls the speeding motorist off the road to issue the driver a citation (or in everyday
language, to write him a ticket). The offending driver jumps out of the car, points to a
man covered with blood who is lying on the back seat, then excitedly explains that the
passenger has been injured in a farming accident and the driver is rushing him to the
hospital in the nearest town.

. ... I submit that even if the state’s positive law contains no exception to the speed
limit law, virtually everyone would expect the officer not to enforce the letter of the law,
but instead act to help the victim obtain emergency medical care.

But imagine a different result. The officer might be an absolute rule formalist who
never shirks the duty to enforce state law. Instead of joining in the high speed race to the
hospital this officer would issue the driver a speeding ticket along with an admonition to
obey the speed limit.

If the officer chooses to enforce the rule, the traffic court judge assigned the driver’s
case now must face the officer’s dilemma. . . .

Id. at 14-15. For a discussion of the roles of reason and passion in judging, see generally
Martha L. Minow & Elizabeth V. Spelman, Passion for Justice, 10 CARDOZO L. REvV. 37
(1988) (defending Justice Brennan’s use of passion in decision-making).
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opinion I wrote, as well as the reflections of judges and academics,
while examining the impact of compassion upon the work of judges.3?

Let me start with the facts. Steve Brown, sixteen years old, was
driving on the interstate highway from Waukesha to Madison, Wis-
consin, with his ten-year-old sister. They were delivering their fa-
ther’s legal brief to the Wisconsin Supreme Court for filing.
According to Steve’s testimony, which we accept as true for purposes
of the appeal, Steve became very concerned about the car behind him
that, he believed, was being driven in a wild and erratic manner.
Steve was afraid of a physical confrontation with the other driver.
Although the speed limit was fifty-five miles per hour, Steve acceler-
ated to seventy-two miles per hour to get away from the other car.
The vehicle, which had “harassed” Steve, then displayed flashing red
lights and signaled Steve to pull over. The state patrol officer driving
the unmarked car gave Steve a ticket for violating the speed limit.
The statute provides that “no person shall drive a vehicle at a speed in

32. For discussions of judicial decision-making by academicians role-playing judges with
views about how the case should come out, see generally Duncan Kennedy, Freedom and
Constraint in Adjudication: A Critical Phenomenology, 36 J. LEGAL EDpuc. 518 (1986) (at-
tempting to describe process of legal reasoning in judicial opinions); Mark Tushnet, The Di-
lemmas of Liberal Constitutionalism, 42 OHIO ST. L.J. 412 (1981) (evaluating liberal
constitutionalism). Professor Minow suggests the following questions for judges (insiders) and
everyone else (outsiders) explaining the practice of judging:

I would like to promote attention to the practice of judging, not just the rationales for
given judgments. I would also like to encourage the exchange of perspectives between
insiders [judges] and outsiders [everyone else] to that practice. Towards these ends, let me
pose three clusters of questions:

1) How does the landscape of a particular case affect a judge’s experiences of choice
and experiences of constraint? What does it take for a question to feel open rather than
closed? What does it mean when a judge says, “but the opinion for that side just won't
write?”

2) Do judges feel less powerful than observers think they are, or more powerful than
observers think, and in either case, why? How reliable are the internal perceptions and
how reliable the external ones on this issue of power? . . .

3) Do judges feel lonely while judging? Or is this an experience that confirms solidarity
with others and that unlocks stored up memories and triggers imagined conversations
with other people who could have a view on the issue? An emerging theory of judging
emphasizes just this sense of community or dialogue. But who are those others whose
unimagined views matter to the judge: the colleagues on a multi-judge panel, the review-
ing court, the press, the protestors in the street? Whose silences are noticed by the judge;
before whom does the judge anticipate having to justify the actions to be taken?

Martha L. Minow, Judging Inside Out, 61 U. CoLo. L. REv. 795, 800 (1990). For a judge’s
response to some of Professor Minow’s questions, see generally Stephen F. Williams, Rule and
Purpose in Legal Interpretation, 61 U. CoLo. L. REV. 809 (1990) (answering “yes” to Minow’s
questions whether judges feel lonely and experience lack of power).
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excess of the” speed limit. The penalty is a civil forfeiture of not less
than $20 nor more than $200.

The parties disagreed about the proper jury instructions. Steve
asked the trial court to instruct the jury that he could be excused of
any liability for speeding if his conduct was in defense of his sister and
himself, if it occurred under circumstances of coercion or necessity, or
if it was caused by improper law enforcement methods (entrapment).
The state asked the trial court to instruct the jury that it should find
Steve guilty if it found him driving in excess of the speed limit.>* The
trial court gave the instruction the state proposed. After thirty min-
utes of deliberations, the jury brought back a guilty verdict, and the
trial court entered judgment on the verdict. The case came to the
Wisconsin Supreme Court.

The statute neither spells out nor expressly precludes any defenses.
To many, it would not be fair, right, or just to hold Steve liable under
these facts. To many, ordinary common sense dictates that the legis-
lature must have intended exceptions to the speeding statute and that
a court should not enforce the law’s literal command, but should fol-
low the legislative intent, read in an exception, and exonerate Steve.

To others, another result would be clear: since the statute creates
no exceptions, the judge should not supplement the statute by adding
them. These persons might, thus, conclude that the judge ought not
to ignore the law as written and substitute the law as she thinks it
should be. She should enforce the law’s literal command, refuse to
read in an exception, and hold Steve liable.*

Let’s think about the considerations that may have guided a judge’s
decision in this case.?’

1. A judge would consider, of course, the elements of Cardozo’s
method of philosophy—the principles extracted from prior cases and
their application to this set of facts. Neither the parties nor the court
cited any prior Wisconsin case that had decided whether defenses are

33. At this point in the lecture I asked the members of the audience to act as trial court
judges in ruling on the instructions. The vast majority voted to instruct the jury as Steve
Brown requested.

34. A. Morgan Cloud III, Introduction: Compassion and Judging, 22 Ariz. ST. L.J. 13,
17 (1990). At this point in the lecture I asked the members of the audience to act as members
of the Wisconsin Supreme Court in deciding whether to affirm or reverse the judgment of the
trial court. The vast majority voted to reverse the judgment against Steve Brown.

35. The considerations set forth in the text were discussed in the written opinion. Brown,
318 N.w.2d at 374-77.
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allowed in a speeding case.>®

The statute in issue creates a strict liability offense, meaning that no
proof of the offender’s state of mind is required. The state argued,
however, that the statute creates an absolute liability, meaning that
every violation of the literal terms of the statute renders the offender
guilty, without exception. While the speeding statute, a civil statute,
is silent about defenses, the criminal statutes define the defenses of
self-defense,?” coercion,*® necessity,>® and entrapment to criminal con-
duct.*® These criminal statutes do not pertain to this civil forfeiture
action.*! The common law, however, recognizes similar defenses in
tort cases.*> Although the statute is silent about these defenses, these
defenses are generally accepted principles of law. Even though some
judges might stop at the words of the speeding statute, many would
not think this legal analysis is sufficient to reach a decision. There
seems to be a need to explore the legislative gap and to form a cohe-
sive structure from the statutes and common law.*?

2. Next, a judge might look at the history of the defenses Steve
asserts, to determine their relevance to the statute and the case at
hand. The defenses came into the law because, in a situation in which
two values cannot be preserved, the offender’s conduct advances or
has a tendency to preserve some greater social value at the expense of
a lesser one. The privilege of self-defense rests upon the need to allow
a person to protect himself or herself from harm when there is no time
to resort to the law for protection. The public policy underlying the
defense of entrapment is to deter reprehensible police conduct. The
defenses, thus, represent important community interests.**

36. Both the Wisconsin Court of Appeals (unpublished opinion) and the Wisconsin
Supreme Court referred to several cases from other states. In some cases the courts had inti-
mated that the claim of legal justification was available as a defense in prosecution for strict
liability traffic offenses. Other courts had rejected this defense. See Brown, 318 N.W.2d at 378
n.10.

37. Wis. STAT. ANN. § 939.48 (West Supp. 1992).

38. Wis. STAT. ANN. § 939.46 (West Supp. 1992).

39. Wis. STAT. ANN. § 939.47 (West Supp. 1992).

40. Brown, 318 N.W.2d at 374-75 n.8 (stating entrapment is judicially-established defense
to criminal conduct).

41. Wis. STAT. ANN. § 939.20 (West 1982).

42. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 19, at
124, § 24, at 145 (Sth ed. 1984).

43. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 16-17, 113-15,
129-30 (1921).

44. Brown, 318 N.W.2d 370, 375 n.13. The court of appeals reasoned that the legislature
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A utilitarian might conclude that the benefit resulting from the
driver’s acting to preserve life outweighs the social benefit derived
from enforcing the statute literally. Or a utilitarian analysis might
lead to the opposite result: Protecting all travelers on public high-
ways (including Steve and his sister) may be deemed to outweigh the
benefits of exceeding the speed limit to protect the occupants of one
endangered car.** The history of the defenses, and the public policies
underlying them, lend support to both Steve’s and the State’s interpre-
tation of the statutes.

3. If a judge looks to custom, she might conclude that other driv-
ers would behave just as Steve did. Custom favors Steve.

4. Finally, a judge might, according to Cardozo’s analysis, look to
the social values to be served by either outcome. Strict and absolute
liability traffic laws assure public safety through the quick and effi-
cient prosecution of large numbers of violators. Allowing the defenses
Steve claimed would impair the ease of processing that the legislature
had envisioned for traffic cases. Society and the individual might be
better served if the trial court considered the defenses at the penalty
stage, where the legislature has expressly provided discretion, rather
than at the guilt stage, where the legislature has not provided for any
choices. This analysis points to a victory for the State.

On the other hand, traffic laws are a citizen’s primary exposure to
law enforcement. Certainty about the law and its enforcement is im-
portant. It is also important that the public perceive law enforcement
as even-handed and just. Will not government unfairness in dealing
with its citizens engender citizens’ disrespect for government? Would
a reasonable legislature condone official misconduct by allowing the
state to prevail in prosecuting speeding offenses brought about by its
own agents? This analysis points to a victory for Steve.

Perhaps society and the individual would be better served if the
prosecutor had exercised her discretion by not prosecuting under the
circumstances presented in this case. Would not prosecutorial discre-
tion be a better solution to the problem of police misconduct than the

did not intend to make the defenses of legal justification available to a speeding offender. Id.
The court reached this conclusion 1) because the defenses advanced by the defendant in this
case are traditionally applicable only to crimes and 2) because the legislature has accorded law
enforcement officers in authorized emergency vehicles narrow privileges to violate traffic laws.
1d.

45. A. Morgan Cloud II1, Introduction: Compassion and Judging, 22 Ariz. ST. L.J. 13,
16-17 (1980).
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court’s interpreting the traffic statutes to permit defenses to liability or
to penalty? But no precedent exists for the court to throw out the
case on grounds that the prosecutor unwisely brought the case.

Strong considerations exist on both sides.*® Cardozo says that
judges do and should take into account all of these factors in reaching
a decision. The Wisconsin Supreme Court did so in this case. But,
having determined the factors, how does the judge choose among
them? Does one factor clearly trump the others? If not, how should
the judge weigh them?

In these circumstances, the court ruled that the public interest in
allowing the violator to claim a defense outweighs the public interest
in ease of prosecution of traffic offenses.*” The Wisconsin Supreme
Court unanimously held that the legislature intended the statute to

46. See Brown, 318 N.W.2d at 373 (recognizing difficulty of deciding case). The case
described the availability of a claim of legal justification as a *“troublesome question.” /d.
47. Id. at 376-77. After reviewing an earlier draft of this essay, Professor Scott Altman
commented about decision-making as follows:
.. . in both speech and opinion, the reader confronts a list of clearly stated considerations
that seem to support both sides to some degree, followed by an outcome that is supported
by the claim that one interest outweighs another. I certainly cannot dispute this meta-
phor as describing the sensation of decision. After considering as many ideas as one has
time to consider, one just decides. At least this matches my own experience of decision-
making in normal life. The difficulty for me in thinking about candor in opinions is that
we seem to lack a way of explaining very much about how we balance. The moment of
insight seems almost as much a black box after we explain ourselves as before.

.. . [W]hat seems to me the most natural answer to this difficulty creates a new di-
lemma. When I look at . . . two points . . . —that ultimately judges, though constrained,
decide based in part on personal experience, and that ultimately the moment of decision is
very difficult to discuss—I wonder if there is not some connection between them. In
particular, although I think decision will remain somewhat mysterious, I suspect that one
could say more about why one set of concerns seems more weighty than another set of
concerns if one were able as a judge to write more personally. Perhaps you have con-
fronted authority unfairly exercised at some important point in your life. Perhaps another
judge has had an important experience in which trying to accommodate fairness led to
undue delay and some abuse by those who deserved punishment. Perhaps you have met
young people who have been alienated by exposure to unfairness in government, and won-
dered whether many young people alter their lives for the worse out of cynicism learned
in such encounters. Stories of this sort I imagine could be told by many judges as a way to
understand why they are moved in certain cases.

The dilemma for me arises when I ask myself whether I really would have preferred
that you and the other Justices in the Brown case tell stories of this sort to help the reader
understand not only the relevant policy concerns, but also why you found some more
weighty than others. On the one hand, such an opinion I believe might have been more
introspective—offering both Judge and audience insight into the decision. And exchange
of such stories might heighten the benefit of a diverse bench. We learn from each other
most when we hear not only what the other values, but why he or she value it. On the
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permit defenses when the violation of the speeding law is caused by
the state itself through the actions of a law enforcement officer and
the actor reasonably believes that violating the law is the only means
of preventing bodily harm to the actor or another.

Given this decision, consider whether the court would have ruled
differently if Steve had been speeding in order to get his very sick
sister to the hospital. This fact situation was the hypothetical posed
in the seminar to which I referred earlier.*® Five justices of the Wis-
consin Supreme Court refused to comment on this issue in the Brown
case, writing that the question was not before the court; two justices
wrote separately to say they would have ruled against Steve under

other hand, part of legal constraint and the virtue of the rule of law seems undermined by
such disclosure. . . .

Letter from Scott Altman, Professor, University of Southern California Law Center, to the
author (Apr. 6, 1992) (quoted with permission) (on file with St. Mary’s Law Journal).

A vast body of literature discusses storytelling as a form of consciousness-raising and story-
telling’s importance to the development of the law. See generally Kathryn Abrams, Hearing
the Call of Stories, 79 CAL. L. REvV. 971 (1991) (commenting on stories and courts); Katharine
T. Bartlett, Feminist Legal Methods, 103 HARv. L. REv. 829 (1990) (discussing stories and
their significance); James R. Elkins, 4 Bibliography of Narrative, 40 J. LEGAL EDpUC. 203
(1990) (providing bibliography of writings on narrative); Anthony M. Kennedy, The Voice of
Thurgood Marshall, 44 STAN. L. REv. 1221 (1992) (discussing influence of Justice Marshall’s
storytelling); Mark Tushnet, The Degradation of Constitutional Discourse, 81 GEo. L.J. 251
(1992) (elaborating on storytelling and its influence).

These writings demonstrate storytelling’s effectiveness in illuminating the human dimen-
sions of law and legal process. Nonetheless, I doubt that judges’ narratives explain the deci-
sion-making process. Fundamental to stories are unstated assumptions. These assumptions lie
at the core of the story, yet they are rarely explicated because authors see them as realities. See
generally Howard Lesnick, The Wellsprings of Legal Responses to Inequality: A Perspective on
Perspectives, 1991 DUKE L.J. 413 (1991) (discussing unstated assumptions involved in story-
telling). Because of these unstated assumptions, people who have had similar experiences tell
very different stories, and people reading the same story can draw very different conclusions.

48. At this point I asked the members of the audience to decide on the “sick sister”
scenario. The vast majority voted in favor of acquitting Steve. Professor Cloud, discussing his
hypothetical, reached the same conclusion:

... [W]e would expect the rule interpreter, now a judge, to avoid the literal dictates of the
statute. We would expect the judge to exhibit a sympathetic consciousness of the distress
of others—both the injured man and the driver—and employ means to alleviate that dis-
tress. In other words, in this case we would expect the judge to reach a compassionate
decision.

Virtually all of us would reach this conclusion no matter what general theory of law we
advocate.

A. Morgan Cloud 111, Introduction: Compassion and Judging, 22 Ariz. St. L.J. 13, 15-16
(1980).
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those circumstances.*®

The decision in Steve’s case represents a synthesis of statutory law,
case law, custom, and public policy. The case raises the question of
accommodation between legal certainty and flexibility. Cardozo was
deeply concerned with this dilemma between the need for legal cer-
tainty and the task of reaching fair decisions for cases in which ex-
isting law does not clearly provide an answer.’® Working on a book
about Judge Cardozo, Professor Andrew Kaufman of Harvard Law
School has found that, for every case in which Cardozo voted for flex-
ibility, one or more can be found in which he voted for certainty and
stability. One wonders what factors set these cases apart for Cardozo.

49. Brown, 318 N.W.2d at 377 (Beilfuss, C.J., & Callow, J. concurring).

In June of 1992, a variant of the Steve Brown case was decided by the Wisconsin Court of
Appeals. Steven Peterson was prosecuted for operating a motor vehicle while under the influ-
ence of intoxicants and operating a motor vehicle with a blood alcohol content in excess of
0.10%. Both citations were issued as first offense civil forfeitures.

At the jury trial, Steven Peterson requested a jury instruction that legal justification was a
defense to both charges. He asserted that he had violated the statute because of a reasonable
belief that violating the statute was the only means of preventing bodily harm to himself; he
had used his car to flee from “friends” who intended to harm him. The trial court refused to
give the requested instruction. The jury returned a verdict finding the defendant guilty of
operating a motor vehicle with a blood alcohol content in excess of 0.10%

The Wisconsin Court of Appeals, characterizing itself as an error-correcting court, affirmed
the judgment of the trial court and interpreted Brown as limited to the defense of entrapment.
In view of the concurring opinion in Brown, which suggested that the legal justification defense
not be extended to situations other than those involving law enforcement personnel, the court
of appeals concluded that *“(t)he [Wisconsin] Supreme Court is the appropriate body to make
the decision that Peterson seeks. Town of Beloit v. Peterson, No. 91-2303, slip op. at 8 (Wis.
Ct. App. Apr. 23, 1992). The Wisconsin Supreme Court denied Peterson’s petition to review
the decision of the Court of Appeals, and an unpublished opinion of the court of appeals
cannot be cited as precedent or authority. Wis. STATs. ANN. § 809.23(3) (West Supp. 1992).

For a fact situation similar to the Peterson case, see State v. Riedl, 807 P.2d 697, 699 (Kan.
Ct. App. 1991) (stating facts of case considering defense of compulsion). In that case, relying
on a statute describing the defense of compulsion and on cases from other states, the Kansas
Court of Appeals held that the defense of “compulsion” is available to a defendant charged
with the “absolute liability” traffic offense. Jd. at 701. A number of other jurisdictions have
recognized the applicability of similar defenses to similar charges. See Clucas v. State, 814
P.2d 384, 388 (Alaska Ct. App. 1991) (concluding that “the better-reasoned cases accept de-
fenses in strict liability cases when the defense is unrelated to culpable mental state™); Gil-
breath v. Municipality of Anchorage, 773 P.2d 218, 223 (Alaska Ct. App. 1989) (driving under
direction of police officer valid defense to charge of driving while intoxicated); State v. Messler,
562 A.2d 1138, 1139 (1989) (necessity defense applicable to speeding charges); State v. Lichti,
367 N.W.2d 138, 141 (Neb. 1985) (obeying order of police officer is valid defense to charge of
driving while intoxicated); People v. Pena, 197 Cal. Rptr. 264, 269 (Cal. App. Dep’t Super. Ct.
1983) (duress defense applicable to charge of driving under influence).

50. Edgar Bodenheimer, Cardozo’s Views on Law and Adjudication Revisited, 22 U.C.
Davis L. REv. 1095, 1122-23 (1989).
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Not all judges would have set out the considerations in Steve’s case
as I have. Nor would they have weighed the interests in the same
manner as the Wisconsin Supreme Court. How could all judges rea-
son alike, Judge Patricia Wald asks, “given their different back-
grounds, experiences, perceptions, and former involvements, all of
which are part of the intellectual capital they bring to the bench. The
cumulative knowledge, experience, and internal bents that are in us
are bound to influence our notions of how a case should be
decided.””!

This is not to say, Judge Wald continues, that a judge decides a case
any way he or she wants. Most judges embark on an honest search
for what the precedents dictate, for what the legislature intended to
do, and for the competing values. We judges feel constrained by our
promise to decide cases according to the law.>> The judge wants to

51. Patricia M. Wald, Thoughts on Decisionmaking, 87 W. Va. L. REv. 1, 12 (1984)
(noting judicial decision-making process). New York Court of Appeals Judge Judith Kaye
writes:
Over the years that it has been my good fortune to serve on the Court of Appeals, I have
come to appreciate how as a court of law, deciding only issues of law, within a govern-
ment of law, we can and do and must also bring the full measure of every human capacity
to bear in resolving the cases before us. . . . The value judgments of appellate judges can
hardly be alien to the development of the common law; they are essential to it. Choices
among the precedents of another day—which to bring forward, which to leave behind,
which to extend to meet some new condition, which to limit or overrule—mark the pro-
gress of the law. . . . My concluding thought from all of this is that the danger is not that
judges will bring the full measure of their experience, their moral core, their every human
capacity to bear in the difficult process of resolving the cases before them. It seems to me
that a far greater danger exists if they do not.

Judith S. Kaye, The Human Dimension in Appellate Judging: A Brief Reflection on a Timeless

Concern, 73 CorRNELL L. REv. 1004, 1006, 1009-10, 1015 (1988).
The way to guard against the risk of personal subjective judgments is not to deny the
limits of one’s starting point, but to acknowledge them, and to then seek to glimpse the
points of view of others. This at least protects against self-delusion about the impact of
personal perspective. . . . Increasing the self-consciousness of the judge in the act of judg-
ment may also enlarge the judge’s ability to understand other human beings. . . . Advo-
cates before the court can help by trying to imbue the briefs and oral arguments with
narratives of the parties’ experiences, perspectives, needs, and hopes.

Martha L. Minow & Elizabeth V. Spelman, Passion for Justice, 10 CARDOZO L. REV. 37, 52-

53 (1988).

52. Alvin B. Rubin, Doctrine in Decision-Making: Rational or Rationalization, 1987
UTaH L. REv. 357, 371. One commentator noted, “Despite the centrality of the practice of
following precedent to the common law legal systems . . . I think it is fair to say that our
theoretical understanding of the practice is still at a very primitive stage.” Larry Alexander,
Constrained by Precedent, 63 S. CAL. L. REV. 1, 3 (1989). For discussions of formulating a
comprehensive general theory about precedent and stare decisis, see generally RICHARD A.
POSNER, THE PROBLEMS OF JURISPRUDENCE (1990) (discussing author’s concept of prece-
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earn and retain the respect of colleagues on the bench.>* And, more
importantly, the judge’s integrity and credibility are at stake. The
judge is also constrained by the facts. The facts set the boundaries for
decisions.>* Although we judges are frequently unhappy with the re-
sults we impose upon the litigants, we feel constrained to decide as we
do.>* Additional constraints are appellate review, along with critiques
by scholars, law reviews, legislators, and the media. If a decision is
not supported by strong legal arguments, the chances of reversal and
valid criticism increase.>®

According to Cardozo, judges are not to incorporate into the law
their own aspirations, convictions, and philosophies but those of “the
men and women of [their] time.”>” Yet, Cardozo understood that the
distinction between the judge’s personal predilection (the subjective
view of decision-making) and the judge’s view of the community’s

dent); Ruggero J. Aldisert, Precedent: What It Is and What It Isn’t; When Do We Kiss It and
When Do We Kill It?, 17 PEpP. L. REv. 605 (1990) (examining dilemma of adhering to prece-
dent); Frank H. Easterbrook, Stability and Reliability in Judicial Decisions, 73 CORNELL L.
REV. 422 (1988) (expounding value of following precedent); David Luban, Legal Traditional-
ism, 43 STAN. L. REV. 1035 (1991) (reviewing traditionalism); John Paul Stevens, The Life
Span of a Judge-Made Rule, 58 N.Y.U. L. REv. 1 (1983) (discussing “present state of health”
of stare decisis rule); Robert S. Summers, Judge Richard Posner’s Jurisprudence, 89 MICH. L.
REv. 1302, 1325-27, 1329-30 (1991) (reviewing RICHARD A. POSNER, THE PROBLEMS OF
JURISPRUDENCE (1990)) (analyzing Posner’s conception of precedent).

53. Duncan Kennedy, Freedom and Constraint in Adjudication: A Critical Phenomenol-
ogy, 36 J. LEGAL EDuC. 518, 544 (1986); Patricia M. Wald, Thoughts on Decisionmaking, 87
W. VA. L. REv. 1, 10 (1984) (noting judicial decision-making process).

54. Sol Wachtler, Judicial Lawmaking, 65 N.Y.U. L. REV. 1, 20-21 (1990).

55. See State v. Mitchell, 485 N.W.2d 807, 818 (Wis. 1992) (Shirley S. Abrahamson, J.,
dissenting) (stating “[h]ad I been in the legislature, I do not believe I would have supported
this statute. . . . As a judge, however, after much vacillation, I conclude that this law should be
construed narrowly and should be held constitutional”); see also Patricia M. Wald, Thoughts
on Decisionmaking, 87 W. Va. L. REv. 1, 11 (1984) (noting judicial decision-making process)
(stating “sometimes I cringe at the results for the people involved in cases I decide. I uphold
agency policies which I personally disapprove, occasionally even abhor™).

56. See Duncan Kennedy, Freedom and Constraint in Adjudication: A Critical Phenome-
nology, 36 J. LEGAL EDuc. 518, 527 (1986) (arguing that community expects decisions to be
made on legal principles); Patricia M. Wald, Thoughts on Decisionmaking, 81 W. VA. L. REv.
1, 10 (1984) (noting judicial decision-making process) (decisionmaking subject to internal
checks).

57. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 173 (1921). The
test of social welfare is not a subjective test; it is an objective test. *“In such matters, the thing
that counts is not what I believe to be right,” writes Cardozo, “[i]t is what I may reasonably
believe that some other man of normal intellect and conscience might reasonably look upon as
right.” Id. at 89.
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convictions (the objective view of decision-making) may be blurred.*®
He wrote that

[t]he spirit of the age, as it is revealed to each of us, is too often only the
spirit of the group in which the accidents of birth or education or occu-
pation or fellowship have given us a place. No effort or revolution of
the mind will overthrow utterly and at all times the empire of these
subconscious loyalties.>®

Cardozo recognized that judges may not be able to divorce them-
selves completely from their personal, subjective likes and dislikes,
predilections and prejudices, instincts, emotions, and habits. But, ac-
cording to Cardozo, the judge ought to “disengage himself, so far as
possible, of every influence that is personal or that comes from the
particular situation which is presented to him, and base his judicial
decision on elements of an objective nature.”® Nevertheless, Cardozo

58. Id. at 110, 121. For a discussion of this aspect of Cardozo’s writings, see Carl A.
Auerbach, 4 Revival of Some Ancient Learning: A Critique of Eisenberg’s The Nature of the
Common Law, 75 MINN, L. REv. 539, 546, 553 (1991) (analyzing criticisms of Cardozo’s
views).

59. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESs 174-75 (1921).
Cardozo does concede, however, that the “training of the judge, if coupled with what is styled
the judicial temperament, will help in some degree to emancipate him from the suggestive
power of individual dislikes and prepossessions.” Id. at 176. Earnest Nagel argues that
although Cardozo’s method of sociology operates with “objective” community values, Car-
dozo does not show that the values are anything more than personal preferences. Earnest
Nagel, Reflections on “The Nature of the Judicial Process,” 1 CARDOZO L. REV. 55, 60 (1979);
see Carl A. Auerbach, 4 Revival of Some Ancient Learning: A Critique of Eisenberg’s The
Nature of the Common Law, 15 MINN. L. REV. 539, 546-47 (1991) (discussing Nagel’s criti-
cism of Cardozo).

60. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 121 (1921); see
James L. Oakes, On the Craft and Philosophy of Judging, 80 MICH. L. REV. 579, 588 (review-
ing FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE FEDERAL APPEL-
LATE BENCH (1980)) (explaining that identification and excision of judge’s moral values are
needed). Two commentators explained:

... [T]f she [the judge] can simply dial-a-decision, anybody else could do her job just as
well as she could. But that does not mean that she can perform well if she assumes that
anything goes, that any decision she comes up with will be as good (because as equally
uncertain) as the next. The prestige and dignity of the position and of the profession
cannot be maintained if judicial discretion is understood to be simply personal whim.
What makes a judge’s job so important and so deserving of respect is that no person in
that role can escape uncertainty—that her skills are especially needed precisely where the
law does not tell her exactly what to do.
Martha L. Minow & Elizabeth V. Spelman, Passion for Justice, 10 CARDOZO L. REv. 37, 53
(1988). Judge Posner also discussed judicial decision-making:
A summary of my own judicial credo may help orient the reader to the type and degree of
skepticism that the article will defend. Many—though certainly not most, and perhaps
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concluded that judges “do not stand aloof on . . . chill and distant
heights; and we shall not help the cause of truth by acting and speak-
ing as if they do. The great tides and currents which engulf the rest of
men do not turn aside in their course and pass the judges by.”®

Cardozo thought the best protection against judges’ imposing their
personal views in decision-making was that:

[t]he eccentricities of judges balance one another. One judge looks at
problems from the point of view of history, another from that of philos-
ophy, another from that of social utility, one is a formalist, another a
latitudinarian, one is timorous of change, another dissatisfied with the
present; out of the attrition of diverse minds there is beaten something
which has a constancy and uniformity and average value greater than
its component elements.®?

This view implies support for diversity on the bench. One wonders
whether Cardozo would be an advocate for having more women and
minority judges.®?

only a tiny fraction—of the legal questions in our system, and I suspect in most others as

well, are not merely difficult, but impossible, to answer by the methods of legal reasoning.

As a result, the answers—the Fourteenth Amendment guarantees certain rights to fathers

of illegitimate children, the right of sexual privacy does not include sodomy, a social host

owes a duty of care to persons injured by a drunken guest, laws against selling babies
make contracts of surrogate motherhood unenforceable, and so on ad infinitum—depend
on the policy judgments, political preferences, and ethical values of the judges, or (what is
not clearly distinct) on dominant public opinion acting through the judges, rather than on
legal reasoning regarded as something different from policy, or politics, or values, or pub-
lic opinion. Sometimes these sources of belief will enable a judge to come to a demonstra-
bly correct result, but often not; and, when not, the judge’s decision will be indeterminate
in the sense that a decision the other way would be equally likely to be pronounced cor-
rect by an informed, impartial observer.
Richard A. Posner, The Jurisprudence of Skepticism, 86 MICH. L. REv. 827, 827-28 (1988).
61. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 168 (1921).
62. Id. at 177.

63. See JOSEPH R. GRODIN, IN PURSUIT OF JUSTICE: REFLECTIONS OF A SUPREME
CoURT JUSTICE 58 (1989) (discussing significance of gender and racial diversity on courts).
The diversity within our court gave collegiality a special dimension, and it made me real-
ize that the significance of including women and minorities on a tribunal is much more
than symbolic. Bird, Broussard, and Reynoso brought to our discussions perspectives
that went beyond my own experience; but even apart from anything they said, their very
presence tended to heighten my own sensitivity toward those perspectives, and I believe

the same was true for other judges as well.
Id.

How can gender make a difference when judges are supposed to be neutral and impartial?
For discussions of women on the bench and judicial impartiality and gender, see generally
Shirley S. Abrahamson, The Woman Has Robes: Four Questions, 14 GOLDEN GATE U. L.
REV. 489, 492-94 (1984) (discussing impact of women judges in administration of justice);
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In addition to diversity of opinion among the judges, Cardozo re-
lied on restrictions that are not easy to define but ones that nonethe-
less hold and circumscribe judges’ actions.** Other judges and

David W. Allen & Diane E. Wall, The Behavior of Women State Supreme Court Justices: Are
They Tokens or Outsiders?, 12 JUST. Sys. J. 232 (1987) (evaluating voting behavior of state
supreme court judges who are women); Susan P. Graber, Looking at Feminist Legal Theory
Jrom the Bench, THE ADVOCATE (Northwestern School of Law, Lewis & Clark College) Sum-
mer 1992, at 35 (reacting to the emerging feminist theory from an appellate judge’s point of
view); Joan Dempsey Klein, Woman Justice: Does She View the Law Differently?, 26 CT.
REv,, Fall 1989, at 18 (exploring effect of female judges); Elaine Martin, Men and Women on
the Bench: Vive la Différence, 73 JUDICATURE 204 (1990) (analyzing different experiences and
attitudes of men and women appointed to federal bench by President Carter); Martha Minow,
Beyond Universality, 1989 U. CH1. LEGAL F. 115, 118-128 (describing feminist perspective on
law and jurisprudence); Panel, Different Voices, Different Choices? The Impact of More Wo-
men Lawyers and Judges on the Justice System, 74 JUDICATURE 138, 138-46 (1990) (elaborat-
ing on changes in legal system since the increase in number of women lawyers); Judith Resnik,
On the Bias: Feminist Reconsiderations of the Aspirations for Our Judges, 61 S. CAL. L. REv.
1877 (1988) (analyzing feminist-theory challenges on judicial aspirations); Suzanna Sherry,
The Gender of Judges, 4 LAw & INEQ. J. 159 (1986) (evaluating need for association of women
judges); Rosalie E. Wahl, Some Reflections on Women in the Judiciary, 4 LAW & INEQ. J. 153,
154 (1986) (commenting on women’s struggle in the legal profession); Patricia M. Wald, The
Role of Morality in Judging: A Woman Judge’s Perspective, 4 LAw & INEQ. J. 3 (1986) (re-
viewing female judge’s perspective of morality); Patricia M. Wald, Women in the Law: Stage
Two, 52 UM.K.C. L. REv. 45 (1983) (noting women's roles in legal profession of 1990s);
Bertha Wilson, Will Women Judges Really Make a Difference?, 28 OsGooDE HALL L.J. 507
(1990) (discussing role of women judges).

For an analysis of “the feminine perspective” of Justice Sandra Day O’Connor, see generally
Suzanna Sherry, Civic Virtue and the Feminine Voice on Constitutional Adjudication, 72 VA. L.
REV. 543 (1986) (contending men and women have distinctly different perspectives).

Some argue that a woman judge’s special commitment to fairness comes not from gender per
se but from personal experiences of suffering from unfair treatment. Federal District Court
Judge Fern Smith expressed this idea when she said that women do not see fairness, justice,
right, and wrong differently because of their gender, but that “ethnicity and race and socioeco-
nomic status change people’s perceptions of fairness and justice . . . [T]he presence of women
expands the areas in which justice and fairness are now applied.” Panel, Different Voices,
Different Choices? The Impact of More Women Lawyers and Judges on the Judicial System, 74
JUDICATURE 138, 145 (1990). When Judge Smith asserted that women are more apt than men
to make people comfortable in the courtroom because women are more willing to acknowledge
emotions and fears, are more open and do not equate informality with incompetence or loss of
dignity, Judge J. Brendan Ryan asserted that these qualities were matters of common sense
and experience, not gender. Id. at 146. And Judge Posner wrote, “I question whether there is
a distinctive feminine outlook on law, as distinct from an outlook that men and women share,
though perhaps in different proportions.” Richard A. Posner, Conservative Feminism, 1989 U.
CHI. LEGAL F. 191, 213 (advancing his own alternative, “conservative feminism”).

64. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 114 (1921). Car-
dozo wrote:

Even within the gaps, restrictions not easy to define, but felt, however impalpable they

may be, by every judge and lawyer, hedge and circumscribe his action. The restrictions

on the judge are established by the traditions of the centuries, by the example of other
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scholars have similarly described limitations or restraints. Judge
Wald has said the real limits lie “in the institutional realities and dy-
namics of the judicial decision-making process itself.”®*

Professor Llewellyn wrote that judges and the decision-making pro-
cess are kept in check by what he called “steadying factors.”®® A key
“steadying factor” is the requirement that an appellate judge write an
opinion explaining the outcome of the case. The writing process im-
poses a profound constraint on judicial discretion.” The act of stat-

judges, his predecessors and colleagues, by the collective judgment of the profession, by

the duty of adherence to the pervading spirit of the law.

Id.; see Charles D. Breitel, The Lawmakers, 65 CoLUM. L. REv. 750, 772-76 (1965) (describ-
ing restraints on judges).

65. Patricia M. Wald, Some Thoughts on Judging as Gleaned from One Hundred Years of
the Harvard Law Review and Other Great Books, 100 HARv. L. REv. 887, 903 (1987).

66. KARL N. LLEWELLYN, THE COMMON LAW TRADITION: DECIDING APPEALS 19-51
(1960). Professor Llewellyn described the following “steadying factors’: law-conditioned offi-
cials; legal doctrine; known doctrinal techniques; responsibility for justice; the tradition of one
single right answer; an opinion of the court; a frozen record from below; issues limited, sharp-
ened and phrased in advance; adversary argument by counsel; group decision; judicial security
and honesty; a known bench; a general period-style and its promise; and professional judicial
office. 1d.

67. David L. Shapiro, In Defense of Judicial Candor, 100 HARv. L. REv. 731, 737-38
(1987); Patricia M. Wald, Some Thoughts on Judging as Gleaned from One Hundred Years of
the Harvard Law Review and Other Great Books, 100 HARV. L. REv. 887, 904 (1987).

See also FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE FEDERAL
APPELLATE BENCH 57-58 (1980) (reducing opinions to writing is strength of American judi-
cial system); James L. Oakes, On the Craft and Philosophy of Judging, 80 MicH. L. REv. 579,
588 (1982) (reviewing FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE
FEDERAL APPELLATE BENCH (1980)) (advocating identification and excision of judge’s moral
values); Kathleen Waits, Values, Intuitions, and Opinion Writing: The Judicial Process and
State Court Jurisdiction, 1983 U. ILL. L. REv. 917, 931-36 (rationalizing value of formal,
written opinions). One commentator explained, “The ‘grand style’ opinion in which policy
issues and value choices are more openly discussed has replaced the formal style with too
much emphasis on formal logic and prior opinion.” Robert S. Summers, Pragmatic Instru-
mentalism in Twentieth Century American Legal Thought—A Synthesis and Critique of Our
Dominant General Theory About Law and Its Use, 66 CORNELL L. REv. 861, 911 (1981);
Robert A. Leflar, Honest Judicial Opinions, 74 Nw. U. L. REv. 721, 741 (1979).

Court of Appeals Judge Charles Merrill recognizes that “the very act of writing opinions
reinforces the decisional process [and] misconceptions or oversights may come to light in the
course of articulation.” Charles M. Merrill, Query: Could Judges Deliver More Justice If They
Wrote More Opinions?, 64 JUDICATURE 435, 435 (1981). He concludes that this reason for
writing does not impose a rigid requirement for writing an opinion in each case but does
present “the need for a reasoned judgment as to whether engaging in the process of writing an
opinion is, on balance, desirable.” Id.

The discipline of writing an opinion to persuade the readers and a higher court may no
longer apply in about half of all federal appellate cases. About one half of the cases are de-
cided by unpublished (and uncitable) opinions. A frequent criticism is that many unpublished
opinions fail to state reasons for the outcome and that unpublished opinions reduce judicial
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ing reasons that can be judged and evaluated, combined with the
doctrine of stare decisis, can control judicial arbitrariness.®® Written,
published opinions tend to produce consistency within and among
courts.

Opinion writing can be a restraining influence as long as the opin-
ion reflects the court’s true thinking and is not simply a cover-up for
the judicially-mandated result.%® I agree with those who urge judges

accountability. FEDERAL COURTS STUDY COMMITTEE, ] WORKING PAPERS & SUBCOMMIT-
TEE REPORTS 83-87 (1990); William L. Reynolds & William M. Richman, 4n Evaluation of
Limited Publication in the United States Courts of Appeals: The Price of Reform, 48 U. CHI. L.
REv. 573, 598-604 (1981); William L. Reynolds & William M. Richman, The Non-Preceden-
tial Precedent—Limited Publication and No-citation Rules in the United States Courts of Ap-
peals, 78 CoLuM L. REv. 1167, 1203 (1978); William M. Richman & William L. Reynolds,
Appellate Justice Bureaucracy and Scholarship, U. MicH. J.L. REF. 623, 635 (1988); Lauren F.
Robel, Caseload and Judging: Judicial Adaptations to Caseload, 1990 B.Y.U. L. REv. 3, 51-54,
56-57; Lauren F. Robel, The Myth of the Disposable Opinion: Unpublished Opinions and Gov-
ernment Litigants in the United States Courts of Appeals, 87 MiCH. L. REV. 940, 948-49
(1989).

68. American legal historian Calvin Woodard wrote:

[flrom an early date in this country, unlike England, a jealous public developed two major

means of controlling the virtually unlimited powers of the judiciary: (1) requiring the

judges to publish written opinions justifying their decisions, and (2) freezing the English
doctrine (or really guild custom) of precedent into an ironclad rule of stare decisis, bind-
ing the judges absolutely to follow the holdings of earlier cases.
Calvin Woodard, Justice Through Law—Historical Dimensions of the American Law School, 34
J. LEGAL EDUC. 345, 353 (1984).

Federal Court of Appeals Judge Arlin Adams concluded that *“[d]ispensing with written
opinions, like dispensing with oral argument, removes safeguards against facile but questiona-
ble results, and deprives judges of valuable opportunities to reflect on the issues they must
resolve.” Arlin M. Adams, 26 ViLL. L. REv. 939, 948 (1980-81) (reviewing FRANK M. COF-
FIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE FEDERAL APPELLATE BENCH
(1980)); see Kathleen Waits, Values, Intuitions, and Opinion Writing: The Judicial Process and
State Court Jurisdiction, 1983 U. ILL. L. REvV. 917, 931 (deciding that writing opinions con-
trols judicial arbitrariness); Patricia M. Wald, Some Thoughts on Judging as Gleaned from One
Hundred Years of the Harvard Law Review and Other Great Books, 100 HARv. L. REv. 887,
904 (1987) (arguing that explaining outcome of case by written opinion limits judicial
discretion).

69. See Joel Levin, The Concept of the Judicial Decision, 33 CASE W. RES. L. REv. 208,
221-22 (1983) (stating that opinions do not always represent the court’s true thinking). Levin
wrote:

A judge lists reasons in his judgment, but these reasons are not necessarily the ones that

brought him to the conclusion. He may not know or remember these and others may not

have the ability to offer a satisfactory account of his reasons. The judge does not look at
his own psychological reasons as relevant for inclusion in his decision. Rather, he looks
to reasons that are appropriate and justify a decision. In this important sense, judicial
decisions are reconstructions. Once the judge arrives at a decision, he employs an ana-
logue yielded by his judicial view and reconstructs his decision on a rational basis. The
actual reasons for his decision are outside the purview of any propositional set, as are the
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to produce a reasoned, forthright, written opinion in all cases.”
Academicians debate what judicial candor means and whether can-

dor is possible or even desirable in an opinion.”” When I talk about

candor, I am talking about a judge’s self-awareness in decision-mak-

reasons that consciously or unconsciously motivated his decision. The reasons stated are

evidence of his judicial view.

To understand what a judge meant by his stated reasoning, one must have some notion
of his judicial view. This will tell why he put forth some stated reasons. But it is one’s
own view that determines how one assesses the meaning of judicial decisions. . . . In this
sense when one speaks of a case standing for some proposition or holding some position,
the case is a reconstructed reconstruction, what one might call a ‘“‘rereconstruction.”
One’s own judicial view tells one how to read the case (whether one looks to reasons or
conclusions, whether one takes questions as actually raised, whether one looks at the
judge’s intention as central, and how one treats the individual style of reasoning in past
cases), puts in an orderly basis the disparate elements of individual cases, and allows
classification of the variety of cases.

Id.

70. See Martha L. Minow & Elizabeth V. Spelman, Passion for Justice, 10 CARDOZO L.
REvV. 37, 54-56 (1988) (urging judges to explain their decisions). Minow and Spelman argued:
Some might worry that fulfilling a demand for explaining what lies behind the judge’s
decision would lead judges to give too much weight to intuitions formed before consider-
ing the case. We believe that the risk that such prior intuitions carry significant weight
persists in either case, but that exposing preconceptions enables scrutiny and reduces sub-
terranean damage. Others may fear that judicial explanations that refer to the judge’s
initial hunches and hypotheses in a particular situation will prompt more arbitrary and
less predictable judicial action, or invite the appearance of such arbitrariness. Yet, the
real danger of arbitrary judicial action is greatest when the announced reasons for judicial

action bear little relationship to their actual sources in the judge’s thinking process.
Id.

For discussions of candor in judicial decisions, see generally ROBERT E. KEETON, JUDGING
112-13 (1990) (suggesting that analysis in opinion can never be complete); Scott Altman, Be-
yond Candor, 89 MICH. L. REV. 296, 296-99 (1990) (questioning whether candor is good idea);
John J. Kircher, Judicial Candor: Do As We Say, Not As We Do, 73 MARQ. L. REv. 421, 433
(1990) (urging judges to follow rules they apply to lawyers); Calvert Magruder, The Trials and
Tribulations of an Intermediate Appellate Court, 44 CORNELL L.Q. 1, 2-3 (1958) (counseling
judges not to “let down their hair” in public, because institutional mystique aids public accept-
ance of judicial decisions); Richard A. Posner, The Meaning of Judicial Self-Restraint, 59 IND.
L.J. 1, 8 (1983) (maintaining that decision is principled if grounds for decision can be stated
truthfully); Robert Weisberg, The Calabresian Judicial Artist: Statutes and the New Legal
Process, 35 STAN. L. REv. 213, 249-57 (1983) (discussing Calabresi’s ideas about candor in
statutory interpretation); see also David L. Shapiro, In Defense of Judicial Candor, 100 HARV.
L. REv. 731, 750 (1987) (observing that “the fidelity of judges to law can be fairly measured
only if they believe what they say in their opinions and orders, and thus a good case can be
made that the obligation to candor is absolute”); Nicholas S. Zeppos, Judicial Candor and
Statutory Interpretation, 78 Geo. L.J. 353, 360 (1989) (discussing candor or its absence in
statutory interpretation).

71. Scholars and judges have written about judges’ sacrificing candor for the sake of other

goals. See David L. Shapiro, In Defense of Judicial Candor, 100 HARv. L. REV. 731, 731 n.4
(1987) (citing articles that comment on candor).
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ing and disclosure. Of course, neither full self-awareness nor full dis-
closure is possible. None of us is able to be fully introspective. The
judge’s mind which reaches the result sometimes works faster than
the judge’s fingers on the word processor’s keyboard. Others may not
have the ability to articulate a satisfactory account of that reasoning.”
Judges, themselves, may disagree about the process through which
decisions are reached.” But we can strive to the best of our abilities
for self-awareness and disclosure of our reasoning process.

Candor in opinions is necessary if appellate opinions are to serve
their primary purpose of guiding the public and lawyers in deciding
future courses of conduct and guiding trial courts in deciding cases.
The more clearly the factors influencing a decision are explained, the
better guidance the decision will offer. Furthermore, in a democracy,
the people should have the opportunity to judge the judges and their
reasoning.’* The judiciary loses credibility if the public does not
know the reasons for decisions and cannot debate their validity.

When opinions lack candor, lawyers may fail to bring to the court’s
attention important value-related arguments.”” Lawyers who have
been trained in the law-is-found-in-precedent tradition may fail to see
the value issues altogether. Others may see the value issues but may
be unwilling to address them, fearing the court will see arguments
about values as emotional, irrational pleas. Yet the courts need the
lawyers’ help in making choices among competing principles as much
as they do on questions of fact or analysis of statutory and case law.

It takes a great deal of effort to examine and describe the judge’s
thought process.”® But the task demands the effort.

Scholars dispute whether Cardozo and other highly regarded appel-

72. See Walter V. Schaefer, Precedent and Policy, 34 U. CHI. L. REV. 3, 22 (1966) (stat-
ing one problem causing inability to articulate reasoning process may be lack of vocabulary to
describe judges’ thought patterns).
73. David L. Shapiro, In Defense of Judicial Candor, 100 Harv. L. REv. 731, 738
(1987).
74. Martha L. Minow, Judging Inside Out, 61 U. CoLo. L. REV. 795, 801 (1990). Minow
explained:
In a democracy, judges work under a special demand. Their actions should be susceptible
to understanding and evaluation by the people. The people should be able to judge the
judges, not just so as to better persuade judges next time around, but also to criticize them
and join in the extraordinary possibility of judging from inside and out.

Id.

75. Kathleen Waits, Values, Intuitions, and Opinion Writing: The Judicial Process and
State Court Jurisdiction, 1983 U. ILL. L. REv. 917, 927.

76. Id. at 931.
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late court judges were forthright in their opinions. Professor and Jus-
tice Leflar argues that Cardozo’s opinions follow the traditional mode
of formal opinion writing; they are grounded on legal considerations;
and his application of social and economic values to the decision-mak-
ing process appears only in his books, not his opinions.”” Professor G.
Edward White writes that Cardozo’s style was to lay bare the compet-
ing elements in a case and then make it appear as if their clash were
resolved by someone other than himself, either by principles of law
previously laid down by his predecessors or by the actions of a legisla-
ture.”® Perhaps Cardozo’s arsenal of craft techniques make him ap-
pear absolute once he arrived at a decision, although he may have
agonized in the process of reaching it.

Candor in opinions is helped by the collegiality of the appellate pro-
cess. Either privately in conference or publicly through their dissent-
ing and concurring opinions, judicial colleagues bring to the fore
matters which the majority has failed to address. Published dissents
and concurrences are also helpful when a decision is applied in a sub-
sequent case. These writings increase the likelihood that the court
will now explain its reasoning more clearly or take an approach differ-
ent from the one used in the original action.

As I have stated previously, judges face restraints and limitations
other than the writing process. Cardozo’s approach awards a high
place to the research scholar, law reviews, and treatise writers for
their critical labors.” Opinions are subject to scholarly criticism in-
side the classroom and in bar publications. The prospect of well-rea-
soned, scholarly criticism restrains the judge.

Indeed, I would like to see the academy and the bar pay even more

77. Robert A. Leflar, Honest Judicial Opinions, 74 Nw. U. L. REv. 721, 723 (1979).

78. G. EDWARD WHITE, THE AMERICAN JUDICIAL TRADITION: PROFILES OF LEAD-
ING AMERICAN JUDGES 258 (1976). Professor White concluded that Cardozo was “candid in
revealing the problems he faced” but that “in solving them he retreated behind conventional
techniques of judicial subterfuge—of which he was a master.” Id. at 260. In contrast, Profes-
sor Karl Llewellyn described Cardozo as a judge who “within the limits of possibility came
close to making a fetish of judicial candor.” KARL N. LLEWELLYN, THE COMMON Law
TRADITION: DECIDING APPEALS 358 (1960); see RICHARD A. POSNER, CARDOZO: A STUDY
IN REPUTATION 32 (1990) (discussing Cardozo’s implementation of philosophy in opinions).
Commentators differ about whether Cardozo played loose with the facts. See William Powers,
Jr., Reputology, 12 CARDOZO L. REV. 1941, 1944 (1991) (reviewing RICHARD A. POSNER,
CARDOZO: A STUDY IN REPUTATION (1990)) (stating there is opinion that Cardozo played
“fast and loose” with facts).

79. Arthur L. Corbin, The Judicial Process Revisited: Introduction, 71 YALE L.J. 195,
200 (1961).
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attention to state courts and their opinions. But, in enlightened self-
interest, I would urge gentleness and kindness.** An opinion writer
soon learns that wisdom and effort cannot totally eliminate the ambi-
guity of words. Moreover, unlike a faculty member who can work on
a single article for several months or several years, conduct seminars
on it, and obtain comments from numerous students and scholars
across the country, a judge works on many cases, each for only a
short time. She has only a recent law graduate, her colleagues, and
briefs of uneven quality to assist her. These conditions make good
opinion writing difficult. Time for thoughtful consideration and re-
consideration is hard to come by.

I do not want to over-emphasize our time constraints. As far as I
can tell, the New York Court of Appeals had a heavy case load in
Cardozo’s time. Judge Cardozo also had only one law clerk, whose
main responsibilities were typing drafts, doing errands, and looking
only occasionally for a case or statute to fill out an opinion. Still, I
humbly suggest that scholars might occasionally try their hand at
drafting a better opinion, in addition to dismembering the one that
exists. Their criticism might benefit from the exercise.

As we have seen, numerous intangible but, nevertheless, strongly-
felt limitations constrain the judges of today. Judges and commenta-
tors describe judges as checked by institutional realities; the dynamics
of the judicial decision-making process; judicial collegiality including
‘“unremitting criticism” by one judge of another’s perceptions, prem-
ises, logic, and values; the judges’ own commitment, professionalism,
and integrity; the judges’ desire to earn the respect of sibling judges,
the bar, and the public; and the authority of appellate courts to re-
verse our decisions.®! Whether you believe that judges are subject to

80. “Don’t be too hard on us, young gentlemen. Remember, if you will, we are the only
courts you have.” Stanley H. Fuld, 4 Judge Looks at the Law Review, 28 N.Y.U. L. REV. 915,
921 (1953) (quoting Chief Justice Taft’s address to law review editors). For other judges’
advice to law reviews about criticism of opinions, see Richard A. Posner, The Jurisprudence of
Skepticism, 86 MICH. L. REV. 827, 865-66 (1988); and Collins J. Seitz, Introduction: Third
Cicrcuit Review, 28 VILL. L. REv. 651 (1982-83).

81. See FRANK M. COFFIN, THE WAYS OF A JUDGE: REFLECTIONS FROM THE FED-
ERAL APPELLATE BENCH 58-60, 171-75 (1980) (elaborating on collegial checks over judicial
opinions); ROBERT E. KEETON, JUDGING 1-3, 10-17 (1990) (suggesting that analysis in opin-
ion can never be complete); Richard A. Posner, The Meaning of Judicial Self-Restraint, 59
IND. LJ. 1, 9-10 (1983) (maintaining that decision is principled if grounds for decision can be
stated truthfully); Kathleen Waits, Values, Intuitions, and Opinion Writing: The Judicial Pro-
cess and State Court Jurisdiction, 1983 U. ILL. L. REV. 917, 919-36 (discussing various ele-
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constraints is not so important as the fact that the judges I know per-
ceive themselves as subject to constraints. Indeed, the judge’s percep-
tion that constraints exist may be the most powerful factor
constraining the individual judge. And, since self-imposed constraints
may be the most significant factors in limiting judicial discretion, per-
haps the most important element for sound judicial process is selec-
tion of the right person to be judge. But that’s another topic for
another speaker.

In closing, I turn again to Cardozo. He wrote that “[tjhe work of
deciding cases goes on every day in hundreds of courts throughout the
land. Any judge, one might suppose, would find it easy to describe
the process which he had followed a thousand times and more. Noth-
ing could be farther from the truth.”%?

My talk has focused on Judge Cardozo. But my title, “Judging in
the Quiet of the Storm,” comes from the observations of Aldric
Revell, a Wisconsin journalist, and from Cardozo’s mentor, Justice
Oliver Wendell Holmes, Jr. Many years ago, the journalist quipped
that the Wisconsin Supreme Court is so quiet that if you listen care-
fully you can hear the justices’ arteries harden. In a 1913 speech at
the Harvard Law School, Holmes better captured the quiet of a court.
Holmes spoke of society’s rampant skepticism. He lamented that sci-
ence has made it legitimate to put everything to the test of proof, even
the Supreme Court. Indeed the Court, as well as other institutions,
was the object of suspicion and criticism. Speaking of the Court,
Holmes said, “We are very quiet there, but it is the quiet of a storm
centre. . . .”’%

ments of judicial process); Patricia M. Wald, Thoughts on Decisionmaking, 87 W. VA, L. REV.
10 (1984) (noting judicial decision-making process); Patricia M. Wald, Some Thoughts on
Judging as Gleaned from One Hundred Years of the Harvard Law Review and Other Great
Books, 100 HARv. L. REv. 895, 908 (1987) (analyzing judicial decision-making process).

82. BENJAMIN N. CARDOZO, THE NATURE OF THE JUDICIAL PROCESS 9 (1921).

83. OLIVER W. HOLMES, LAW AND THE COURT, COLLECTED LEGAL PAPERS 292
(1920) (speech at a dinner of the Harvard Law School Association of New York on Feb. 15,
1913).
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