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counsel, or failure to provide ongoing supervision.8 2  The court con-
cluded in the latter case that the attorney-client relationship "termi-
nates only upon the accomplishment of the purpose for which the
attorney was consulted, or upon mutual agreement of the parties. '8 3

In addition to the case precedents cited above, the Texas Rules ex-
plicitly require that Texas lawyers refrain from assisting or engaging
in the unauthorized practice of law, 4 and provide adequate supervi-
sion to associated lawyers.5 Further, the Texas Rules assert jurisdic-
tion over the conduct of Texas lawyers occurring in other
jurisdictions, if such conduct is "professional misconduct" under Rule
8.04.86 Thus, in certain instances, the Texas State Bar has the power
to reach across the national border to discipline a Texas lawyer for
actions in another country. In this regard, the court held in a 1978
Minnesota case 87 that nothing in the state's disciplinary rules, which
proscribed dishonest or fraudulent conduct, indicated that its effec-
tiveness was restricted by geographical or political boundaries.88 The
court concluded that the state rules were intended to regulate conduct
of a Minnesota lawyer anywhere in the world, a rule that has been
codified explicitly in codes of professional responsibility in other juris-
dictions, including Texas.9

3. Selection and Management of Foreign Counsel

To fulfill ethical obligations and to meet clients' needs, the lawyer
engaged in a cross-border transaction must ensure that competent for-
eign counsel is provided by engaging in a careful selection process and
by supervising such associated counsel diligently until the conclusion
of the client's transaction.9  The following three sections ("B," "C"

82. See, e.g., Bluestein v. State Bar, 529 P.2d 599 (Cal. 1974); Tormo v. Yormark, 398 F.
Supp. 1159, 1173 (D.N.J. 1985).

83. Tormo, 398 F. Supp. at 1173.
84. See TEXAS RULES, supra note 6, Rule 5.05.
85. See TEXAS RULES, supra note 6, Rule 5.01.
86. See TEXAS RULES, supra note 6, Rule 8.05.
87. In re Scallen, 269 N.W.2d 834 (Minn. 1978).
88. Id. at 839.
89. See TEXAS RULES, supra note 6, at Rule 8.05.
90. See generally J. NILSSON, DEALING EFFECTIVELY WITH LOCAL COUNSEL ABROAD

(1988); Cogan, The Role of the International Law Practice and Engagement of Foreign Counsel,
in CONFERENCE ON TRADE AND INTERNATIONAL LAW 10 (1986) (Texas Tech University
School of Law and State Bar of Texas International Section); Cogan & Nunes, What a U.S.
Attorney Needs from His Foreign Counsel, in STATE BAR OF TEXAS INSTITUTE ON INTERNA-
TIONAL FINANCIAL TRANSACTIONS G-2 (1984); Crawford, Selecting Foreign Counsel, in 1989
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ETHICS AND DUE DILIGENCE

and "D") provide a checklist of practical suggestions for locating, se-
lecting and managing foreign counsel.

B. Selecting Foreign Counsel

Ethically, and practically, the goal in selecting foreign counsel is to
find a capable professional in the right foreign jurisdiction who will
provide competent legal counsel, but also who will allow, and even
encourage, the U.S. lawyer to remain involved thus fulfilling ethical
responsibilities to the client. The U.S. lawyer should also seek foreign
counsel who will facilitate on-going participation in the project; listen
well to an articulation of the clients' needs and goals; communicate
clearly and regularly; and take a creative, thoughtful role in the legal
and business planning for the transaction. To find such foreign coun-
sel, it is necessary to have available many and varied resources.9 1

1. Sources for Finding Foreign Counsel

a. Non-Lawyers as an Alternative Resource

Before commencing the search for foreign counsel, an examination
of the transaction and what is required should be undertaken to be
sure that a lawyer is needed. In many jurisdictions, a notary, an ac-
countant, a trust company or comparable professional may be the
proper adviser to consult, and can perform more cost effectively.
Often experience alone will teach when an alternative professional is
appropriate, although certain references on the qualification of law-
yers and related professionals in foreign countries may be helpful.92

ALI-ABA GOING INTERNATIONAL: INTERNATIONAL TRADE FOR THE NONSPECIALIST 809
(1989); Hillman, supra note 74, at 18-23; Impert, Relations with Outside Counsel in Asia Pa-
cific, 19 INT'L LAW. 29, 30-31 (1985); Murphy, An Overview: Special Considerations in Repre-
senting Clients Abroad, in STATE BAR OF TEXAS INTERNATIONAL FAIR FOR GENERAL
PRACTITIONERS 99, 118 (1977); Vishney, Employing Foreign Counsel, in 1989 ALI.ABA Go-
ING INTERNATIONAL: INTERNATIONAL TRADE FOR THE NONSPECIALIST 819 (1989); Wilson,
International Business Transactions: A Primer for the Selection of Assisting Foreign Counsel, 10
INT'L LAW. 325 (1976).

91. See generally J. NILSSON, supra note 90, at § 1.06; Cogan, supra note 90, at 14-16;
Cogan & Nunes, supra note 90, at G-4 - G-6; Hillman, supra note 73, at 18-19; Impert, supra
note 90, at 30-31 (each discusses in greater and somewhat varying detail the sources of foreign
counsel described in this section of the paper); Murphy, supra note 90, at 116-18; Wilson,
supra note 90, at 326-28.

92. See, e.g., J. NILSSON, supra note 90, at Source Materials, Item 1-1 to 1-24.
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b. Past Experience

Personal experience is invariably the best source. Lawyers should
keep careful, complete, honest, and fully up-dated notes and reference
materials regarding every foreign counsel engaged and used, includ-
ing: dates used, types of matters, specific lawyer, name of firm, ad-
dress and contact numbers, location of branch offices, areas of
specialty, and general comments on performance and any problems
encountered. 93 Summaries should be filed alphabetically by country
and updated frequently. Many attorneys now store such records in
on-line databases for efficient retrieval and updating. An interna-
tional lawyer's own "directory of foreign counsel" is the most valua-
ble asset available for selecting foreign counsel.

c. Referrals

A referral by another U.S. or foreign attorney whose judgment is
trusted is the second best alternative as a source of foreign counsel.
Lawyers may contact a foreign lawyer in a country that is nearby or
legally related to the target jurisdiction to ask for a recommendation.
Alternatively, U.S. international lawyers are often pleased to make
recommendations. Passing on new matters to their foreign counsel
contacts is good business for U.S. lawyers frequently engaged in cross-
border transactions. World-wide accounting or business consulting
firms often have contacts with foreign counsel whom they will refer.
It is important, however, to get details of the extent of the contact's
prior experience with the foreign counsel being recommended and to
learn details of experience and practice concerning the counsel being
referred.

d. Acquaintances

Foreign counsel encountered personally at conferences, seminars,
while traveling, or through mutual acquaintances, comprise a more
reliable resource than searching through published directories of
names. A well-conducted "social" conversation at an International
Bar Association dinner, or during the break at a seminar, can provide
a great deal of information about foreign counsel such as: facility in
English, demeanor and appearance, areas of experience or expertise,

93. See, e.g., Appendix A of this article for a sample form of lawyer listing used in an in-
house foreign counsel directory.
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range of firm practice areas, extent of training, location and size of
offices. But this resource is only available to the diligent lawyer who
documents such contacts, adding critical information from the law-
yer's business card and the conversation to a reference list of foreign
counsel resources.9

e. U.S. Firm's Foreign Offices
Foreign offices of other U.S. law firms or ex-patriate lawyers work-

ing in offices abroad may seem to be a more reliable resource than a
directory listing unknown foreign counsel. However, they must be
examined with the same care as any other foreign contact. In particu-
lar, investigate the kind of association the foreign office has with the
U.S. firm, and inquire carefully about the local expertise of the foreign
office, and the qualification of its lawyers to practice there.

f. Networks of Firms
Networks or consortia of law firms are becoming more common

and may be a helpful resource. Just because a firm provides good
legal service in one foreign jurisdiction, however, does not mean it will
necessarily choose its partner or associated firms in other countries
wisely. Nevertheless, compared with a blind selection in a directory,
the network associate of a firm that is already known may be the more
reliable choice.

g. Other Personal Reference Sources
One last survey of personal contacts who may have direct knowl-

edge about a foreign counsel should always precede use of a directory
listing. Consider, for instance, contacting: in-house corporate coun-
sel who have used counsel in the foreign country, an International Bar
Association committee chair who works with attorneys in other juris-
dictions on bar activities, local law school faculty who have taught
foreign alumni, or local accountants whose firms have offices abroad
that work with lawyers there.

h. Directories
Directory listings are occasionally an unavoidable last resort. A

number of directories of lawyers and other types of lawyer listings are

94. See id. (the same form may be used for recording contacts).
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