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held that earned wages which were retained by the employer lost their
exempt status, and the employer was subject to a writ of garnish-
ment.!” The logic of the case is clear—current wages lose their ex-
empt status when they are past due. The wages earned but unpaid for
the current pay period were exempt and not subject to garnishment
according to the court.'® The court described the underlying purpose
of the current exemption as follows:

We prefer to attribute such legislation to the more humane and philan-
thropic purpose of protecting to the employee his current earnings to
meet and defray the current expenses of his living, that he may enjoy a
credit to the extent of his current earnings, and not be forced into a
condition of abject dependence and want.'®

From this beginning the assault on the citadel began.

The apparent fountainhead of the proposition that wages for cur-
rent personal services once paid to the employee lose their exempt
status is the case of Sutherland v. Young.>® That case involved a gar-
nishment action on a bank on the same day following the deposit of a
payroll check.?! The Sutherland court, relying on the earlier Bell de-
cision and the case of Davidson v. F.H. Logeman Chair Co.,** con-

ton [lIst dist.] 1976, writ ref’d n.r.e.); Sutherland v. Young, 292 S.W. 581, 582 (Tex. Civ.
App.—Waco 1927, no writ). But ¢f. Gaddy v. First Nat’l Bank, 283 S.W. 277, 279 (Tex. Civ.
App.—Beaumont 1923), aff’d by certified question, 115 Tex. 393, 397, 283 S.W. 472, 473
(1926)(workmen's compensation recovery in employee’s segregated bank account retains ex-
emption and exemption under workmen’s compensation statute not limited to “current” com-
pensation). Although the Gaddy court did not need to distinguish the future, current and past
compensation, the courts’ reasoning would apply to protect current wages in the employee’s
hands. See infra note 50.

17. Bell, 11 SW. at 346. The court did not address the issue of what happened after the
wages were paid to the employee.

18. Id. The court stated “the wages were payable monthly, and were exempt for the
month current at the time of the service of the writ, but the exemption ceased to apply when
the wages became past due.” Jd. (emphasis added).

19. Id.

20. 292 S.W. 581, 582-83 (Tex. Civ. App.—Waco 1927, no writ).

21. Id. at 582, The facts of the case show that on April 1, 1926, the judgment debtor
received the check representing his previous month salary. He deposited the check in the bank
on the same day, and the judgment creditor caused the bank to be served with a writ of gar-
nishment. Id. at 582.

22. 41 S.W. 824, 825 (Tex. Civ. App. 1987, no writ). In Davidson the court had stated:
Whenever the wages become subject to the control of the employee, and he voluntarily
leaves them with his employer, or collects and deposits them with someone else, he has
robbed them of their character as current wages, and the protection extended to them by
constitution and statute is lost.

Id. The Sutherland court also cited Lee v. Emerson-Brantingham Implement Co., 222 SW.
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cluded that the money deposited was no longer current wages and
could be garnished.?® All three of these cases involved garnishment
proceedings against third parties holding funds that had been left or
deposited voluntarily by the employee and which represented moneys
for past wages for personal services. Of course, once the paycheck
comes into the hands of the employee at the end of the pay period, the
question of current wage’s exemption from garnishment becomes
moot.>* None of these three cases dealt with the status of cash or
paychecks in the hands of the employee received for the current pay
period.

The reason that this issue was neither addressed nor answered in
earlier cases was because judgment creditors arguably had no effective
remedy to reach the debtor’s paycheck prior to the enactment of the
turnover statute in 1979. The check, a negotiable instrument, was
considered beyond the reach of legal writs.?* Furthermore, the judg-
ment creditor was unable to invoke the equitable injunctive and con-
tempt powers of a court to compel the judgment debtor to produce
nonexempt property in the form of cash or otherwise.?¢ The turnover
statute merged legal and equitable postjudgment collection remedies
and was specifically aimed at assisting judgment creditors in reaching
nonexempt property that could not be levied upon readily by other
legal process.?’

283, 284 (Tex. Civ. App.—Dallas 1920, no writ). Sutherland, 292 S.W. at 582. The Lee court
held that earned wages involuntarily left with the employer did not lose their exempt status
and were not subject to garnishment. Lee, 222 S.W. at 284.

23. Sutherland, 292 S.W. at 582.

24. See TEX. C1v. PRAC. & REM. CODE ANN. §§ 63.001-.005 (Vernon 1986). On this
point the Raborn court correctly interpreted the statutes and the constitution. 33 Tex. Sup. Ct.
J. at 249. This fact in and of itself, however, does not mean that the current wages in the form
of the paycheck are not exempt from attachment, execution, and other forms of seizure for the
satisfaction of debts when in the possession of the employee. In fact, the Texas Property Code
states that current wages are exempt and such exemption is not dependent on the form in
which those current wages exist, i.e., cash or paycheck. TEX. PrRor. CODE ANN. §§ 42.001,
42.002(8) (Vernon 1984). Nothing in the statute indicates that current wages lose their current
status when they are transferred from the employer to the employee. Current wages are still
current wages. Whenever current compensation for personal services in the hands of the em-
ployee is clearly identifiable as such, it should be considered current wages because that is the
primary purpose of the exemption statute. Unless and until such are deposited or converted to
other property the exemption should remain.

25. See Price v. Brady, 21 Tex. 614, 616-17 (1858).

26. See, e.g., White Sewing-Mach. Co. v. Atkeson, 75 Tex. 330, 333-34, 12 S.W. 812, 813
(1889); Noyes & Fish v. Brown, 75 Tex. 458, 462, 13 S.W. 36, 37 (1889).

27. Tex. Civ. PrRAC. & REM. CoDE ANN. §§ 31.002(a)(1), (2) (Vernon 1986).
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The statute changed creditor collection practices in Texas. The ef-
fect of the turnover statute was to require the burden of production of
property which was subject to execution (nonexempt) to be placed on
the debtor instead of on the creditor.?® In the abstract, there is noth-
ing fundamentally wrong with the statute’s shifting of this burden to
the judgment debtor where it rightfully belongs. The existence of
such a remedy shifts the economic leverage of collection of a debt to
the creditor. The real problem is that this procedure reaches the only
source of livelihood for most honest debtors and their families—the
paycheck representing current wages.”* The turnover statute gives
the diligent creditor a reasonable remedy to obtain the property of the
judgment debtor. However, if the statute forces the wage-earner to
relinquish a paycheck already received and representing wages for the
immediately preceding pay period and all future paychecks, it violates
the spirit of the exemption statutes. In fact, such a court order would
deprive the employee of his exemption for current wages. Such a nar-
row, technical construction would defeat the very purposes of the ex-
emption statutes.

In the last several years, however, several courts relying on Suther-
land and its progeny have recognized the possibility that a court
could order the turnover of a paycheck in the hands of an employee.*°

28. See generally Hittner, Texas Post Judgment Turnover and Receivership Statutes, 45
TEX. B.J. 417 (1982)(citing SENATE COMM. OF JUDICIAL AFFAIRS, BILL ANALYSIS, Tex. S.B.
965, 66th Leg. (1979)).

29. The turnover statute vests substantial discretion in the hands of a trial court. A court
may order the judgment debtor to turn over nonexempt property. The purpose of the statute
was to “put a reasonable remedy in the hands of a diligent judgment creditor, subject to super-
vision of the Court.” See id. (citing from the Texas House and Senate Committee Reports).
Thus, as in Raborn the court may permit the judgment debtor a portion of the turned over
paycheck for his own support and that of his family. One commentator states that the court
has no discretion in ordering the turnover of the paycheck once its nonexempt status is deter-
mined. See Toben & Toben, Using Turnover Relief to Reach the Nonexempt Paycheck, 40
BAYLOR L. REv. 195, 195 (1988). The authors served as co-counsel for the judgment debtor
in the Barlow case where the court after determining that the paycheck was not exempt did not
order its turnover. See Barlow v. Lane, 745 S.W.2d 451, 453-54 (Tex. App.—Waco 1988, writ
denied)(appellate court said such action was not abuse of discretion).

30. See Buttles v. Navarro, 766 S.W.2d 893, 895 (Tex. App.—San Antonio 1989,
n.w.h.)(refusal to order turnover of paycheck not an abuse of discretion); Barlow v. Lane, 745
S.W.2d 451, 453 (Tex. App.—Waco 1988, writ denied)(refusal to order turnover of paycheck
not an abuse of discretion); see also Davis v. Raborn, 754 S.W.2d 481, 483 (Tex. App.—Hous-
ton [Ist Dist.] 1988)(turnover of future paychecks prohibited), rev'd, 33 Tex. Sup. Ct. J. 249
(Feb. 21, 1990). But see Salem v. American Bank of Commerce, 717 S.W.2d 948, 948-49 (Tex.
App.—El Paso 1986, no writ)(turnover of future paychecks permitted).
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