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PARENTAL LIABILITY

constitutionality of this position is questionable, as statutes imposing
liability, regardless of custody and control, have been both upheld and
struck down when attacked on due process grounds.30

C. Texas Common Law

Like other states, Texas common law recognized parental liability
for the torts of minor children only in a few limited situations.3, Gen-
erally, Texas common law only imposed liability on a parent for the
tort of a child when:

(1) a master/servant relationship existed between the parent and
child,32

(2) the parent had directed the child in the commission of the tortious
act,33 or
(3) the parent had negligently permitted this child to engage in conduct
likely to harm another.34

Further, the usual exceptions to the general rule of no parental liabil-
ity found in other states can be found in Texas.35

accident). In re James D., 455 A.2d at 972 (parent liable even though juvenile had been com-
mitted to juvenile facility). The court states that Texas is one of five states that requires legal
custody and control. Id.

30. Compare Alber v. Nolle, 645 P.2d 456, 461 (N.M. Ct. App. 1982)(held constitutional)
with Corley v. Lewless, 182 S.E.2d 766, 770 (Ga. 1971)(declared unconstitutional). The Texas
statute only imposes liability, not full compensation. See TEX. FAM. CODE ANN. § 33.01
(Vernon 1986). Therefore, it more easily passes constitutionally required standards. See Buie
v. Longspaugh, 598 S.W.2d 673, 676 (Tex. Civ. App.-Fort Worth 1980, writ ref'd
n.r.e.)(upholding statute on equal protection and due process grounds).

31. Aetna Ins. Co. v. Richardelle, 528 S.W.2d 280, 285 (Tex. Civ. App-Corpus Christi
1975, writ ref'd n.r.e.).

32. Id.; see also De Anda v. Wake, 562 S.W.2d 497, 499 (Tex. Civ. App.-San Antonio
1978, no writ)(minor operating car at instance of her mother for mother's benefit established
relationship of principal and agent). But see Lessoff v. Gordon, 58 Tex. Civ. App. 213, 214,
124 S.W. 182, 183 (1909, no writ)(citing to Ritter v. Thibodeaux, 41 S.W. 492, 493 (Tex. Civ.
App.-Galveston 1897, no writ)(American rule that father not liable in course of employment
of child).

33. Richardelle, 528 S.W.2d at 285.
34. Id.
35. See, e.g., Amarillo Nat'l Bank v. Terry, 658 S.W.2d 702, 704 (Tex. App.-Amarillo

1983, no writ)(parents liable for sons conduct only if willful and malicious); Moody v. Clark,
266 S.W.2d 907, 912 (Tex. Civ. App.-Texarkana 1957, writ ref'd n.r.e.)(parent liable when
own negligence proximately causes injury). Such negligence is shown when the parent entrusts
the child with a dangerous instrumentality, or carelessly fails to restrain a child when he
knows he has dangerous tendencies. See id. But see Lessoff, 124 S.W. at 183 (parent not liable
for torts of child committed without parent's knowledge, consent or participation).
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III. THE TEXAS STATUTE

A. Section 33.01 of the Texas Family Code

According to the Texas Court of Civil Appeals in Fort Worth, sec-
tion 33.01 of the Texas Family Code was enacted in order to protect
and compensate property owners when their property is destroyed by
minors. 36 Under the old statute, article 5923-1 of the Texas Revised
Civil Statutes of 1962,37 there was no parental liability due to a breach
of the duty of control and reasonable discipline, as found in the intro-
ductory paragraph of section 33.01.38

B. Section 33.01(1) - Negligence of Parents

Section 33.01 has no express requirement that the parent have
knowledge of the dangerous propensities of the child before the parent
can be held liable.39 However, the statute does require that both the
parent and the child be negligent before liability is imposed.' This
requirement seems to indicate that the proof of the parent's negli-
gence would necessitate the parents' knowledge of the child's tortious
tendencies. The circumstances of a particular case may allow a fact
finder to determine that there was evidence of the propensity toward
the conduct in question, and that the parent should have been aware
of it. The statute does contain the word "control,"4 1 which may indi-
cate a requirement for an opportunity to control the child, as well as
the need for the parent to have knowledge of the child's propensities.
However, it is not possible to know with certainty that the require-
ment of knowledge and notice will be within the court's interpretation
of the statute, as no case directly based on the introductory paragraph
to section 33.01 has arisen since its enactment.

The constitutionality of the Texas statute, however, has been con-

36. See Buie v. Longspaugh, 598 S.W.2d 673, 675 (Tex. Civ. App.-Fort Worth 1980,
writ ref'd n.r.e.)(basis of lawsuit was minor's malicious and willful conduct).

37. TEX. REV. CIV. STAT. ANN. art. 5923-1 (Vernon 1962).
38. Compare TEX. REV. CIV. STAT. ANN. art. 5923-1 (Vernon 1962)(no liability for

breach of duty to control) with TEX. FAM. CODE ANN. § 33.01 (Vernon 1986)(liability for
breach of duty to control).

39. See TEX. FAM. CODE ANN. § 33.01 (Vernon 1986).
40. Id. § 33.01(1).
41. See id. Such a dual requirement would constitute a severe restriction on the effective-

ness of the first paragraph of Section 33.01. If the dual requirement is read into the statute,
consideration should be given to the elimination of the "control" language.
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firmed since the enactment of the new section.4 2 In Buie v. Long-
spaugh,43 the Texas Court of Civil Appeals in Fort Worth upheld
sections 33.01 through 33.03 of the Texas Family Code as constitu-
tional, stating that these sections did not deny litigants equal protec-
tion or due process.'

C. Section 33.01(2) - Strict Liability of Parents

Under section 33.01(2) of the Texas Family Code, a parent is vicar-
iously, or strictly liable, for property damage caused by the "willful
and malicious conduct of a child who is at least 12 years of age but
under 18 years of age."45 Prior knowledge of "willful and malicious
conduct of the child" by the parent was not a condition for the appli-
cation of the previous provision of the statute.46

42. See Buie v. Longspaugh, 598 S.W.2d 673, 676 (Tex. Civ. App.-Fort Worth 1980,
writ ref'd n.r.e.).

43. 598 S.W.2d 673 (Tex. Civ. App.-Fort Worth 1980, writ ref'd n.r.e.).
44. See id. at 676. Cases tracing the constitutionality and history of this type of legisla-

tion include: Bryan v. Kitmura, 529 F. Supp. 394, 399-402 (D. Hawaii 1982)(held constitu-
tional); Watson v. Gradzik, 373 A.2d 191, 193 (Conn. App. Ct. 1977)(constitutional); Corley v.
Lewless, 182 S.E.2d 766, 770 (Ga. 1971)(held unconstitutional); Vanthournout v. Burge, 387
N.E.2d 341, 343-344 (Ill. 1979)(constitutional); In re James D., 455 A.2d 966, 972 (Md.
1983)(constitutional); General Ins. Co. of Am. v. Faulkner, 130 S.E.2d 645, 650 (N.C.
1963)(constitutional); Piscataway Township Bd. of Educ. v. Caffiero, 431 A.2d 799, 804 (N.J.
1981)(constitutional), appeal dismissed, 454 U.S. 1025 (1981); Rudnay v. Corbett, 374 N.E.2d
171, 174-75 (Ohio Ct. App. 1977)(constitutional); Mahaney v. Hunter Enterprises, Inc., 426
P.2d 442, 444 (Wyo. 1967)(constitutional). See also In Re John H., 443 A.2d 594, 598 (Md.
1982)(issue discussed generally but error not preserved since parents did not argue issue of
constitutionality).

45. TEX. FAM. CODE ANN. § 33.01(2) (Vernon 1986). Again, a person other than a par-
ent may be liable for the conduct of a child, if such "other person" has the duty of control and
reasonable discipline of the child. Id. Section 33.02 of the Family Code limits recovery under
section 33.01(2) "to actual damages, not to exceed $15,000.00 per act, plus court costs and
reasonable attorneys' fees." Id. § 33.02. Section 33.02 was amended in 1981, increasing the
amount recoverable under section 33.01(2) from $5,000.00 per act to $15,0000.00 per act. See
id. (Historical Note).

46. See id. § 33.01(2) (Vernon 1986). Although subsection one clearly requires negli-
gence on the part of the parent, subsection two notably omits any requisite of negligence on the
part of a parent to impose liability, which would include prior knowledge. See id. The courts
and commentators are in agreement on this point. See Buie, 598 S.W.2d at 676 (nothing in
analysis of [now] section 33.01(2) implies element of knowledge or opportunity for correction
as requirement for liability); accord Kelly v. Williams, 346 S.W.2d 434, 437 (Tex. Civ. App.-
Dallas 1961, writ ref'd n.r.e.)(prior knowledge of parent should not be read into previous
statute article 5923-1). See generally W. KEETON, D. DOBBS, R. KEETON & D. OWEN, PROS-
SER AND KEETON ON TORTS 912-14 (5th ed. 1984) (vicarious liability for torts of family);
Note, Torts, Parent and Child-Parent Liable for the Malicious and Willful Torts of Child Under
Tex. Rev. Civ. Stat. Ann. Article 5923-1 (Vernon Supp. 1958), 37 TEX. L. REV. 924, 924-928
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