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1986] CANCELLATION OF WATER RIGHTS IN TEXAS

enacted the Irrigation Act of 1889,22 which was the first step in Texas'
journey into the appropriative system of water rights. The 1889 Act
declared that the unappropriated waters of every river or natural
stream within the arid portions of the state to be property of the pub-
lic and provided that such unappropriated waters may be acquired by
appropriation only for irrigation, domestic, and other beneficial
uses.23 Such appropriation could not deprive a riparian landowner
the use of water for domestic use.24 One intending to appropriate
water under this Act was required to file with the county clerk a
sworn statement describing the ditch or canal, its carrying capacity,
and stream from which the water was to be taken.

An appropriation under the Act was limited to one of the named
purposes.2' The right ceased when an appropriator ceased using the
water for such purposes.26 Failure to file a sworn statement, however,
would not prevent a claimant from establishing an appropriative right
in the courts.27

Although nonuse would cause the loss of water rights acquired
under the Act, there was no procedure for a formal cancellation of the
right. This loss provision was available to private parties in water
rights disputes. It was presumed that a party relying on this provision
would have the burden of proving that the appropriator had aban-
doned the water right because no term of years was associated with
loss by nonuse28 and because forfeitures are not favored by the
courts.

2 9

22. See Irrigation Act of 1889, ch. 88, 1889 Tex. Gen. Laws 100, 9 H. GAMMEL, LAWS
OF TEXAS 1128 (1898).

23. See id. ¤¤ 1, 2.
24. See id. ¤ 1.

25. See id. ¤ 10. The authorized purposes were irrigation, domestic, mining, milling, and
stockraising. See id. ¤ 10.

26. See id. ¤ 3. Even though the right ceased with nonuse, the statute did not specify any
period of nonuse.

27. See id. ¤ 8.
28. Abandonment is the voluntary relinquishment of possession or cessation of use cou-

pled with the intent to give up or desert. See City of Anson v. Arnett, 250 S.W.2d 450, 454
(Tex. Civ. App.-Eastland 1952, writ ref'd n.r.e.); see also W. HUTCHINS, TEXAS LAW OF
WATER RIGHTS 425 (1961) (statutory forfeiture is loss of water rights by failure to exercise
right throughout specific period of time prescribed by statute).

29. See C.G. Murphy Co. v. Lack, 404 S.W.2d 853, 856 (Tex. Civ. App.-Corpus Christi
1966, writ ref'd n.r.e.).
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B. Irrigation Act of 1895

In 1895 the legislature enacted an Irrigation Act that repealed the
1889 Act and declared that storm and rain waters were the property
of the state, in addition to the unappropriated waters of the ordinary
flow and underflow of every running river or natural stream.3" Like
the previous appropriation act, the 1895 Act was applicable only to
arid portions of the state in which irrigation was beneficial for agricul-
tural purposes. 3' An appropriation under the 1895 Act was limited to
irrigation, mining, milling, the construction of waterworks for cities
and towns, or stockraising3 2 Furthermore, an appropriation pursu-
ant to the Act could not prejudice the rights of a riparian owner.33 In
most respects, the 1895 Act was very similar to the earlier act. The
1895 Act, however, did not contain an express provision for the loss
of an appropriative right for nonuse of water.

The sworn affidavits filed with the county clerks required by the
Acts of 1889 and 1895 became known as certified filings.34 Appropri-
ators' claims under these acts were limited only in two respects. First,
the water could be used only for the purposes stated in the acts.35

Second, construction on the water project contemplated by the filing
had to be started within ninety days after the filing and completed
diligently.36 The lack of restrictions resulted in paper appropriations
far in excess of the actual water available and of actual appropriation
by beneficial use of water.3"

30. See Irrigation Act of 1895, ch. 21, 1895 Tex. Gen. Laws 21, 10 H. GAMMEL, LAWS
OF TEXAS 751 (1898).

31. See id. §§ 1, 4.
32. See id. §.2.
33. See id. § 3.
34. See In re Adjudication of the Water Rights of the Upper Guadalupe Segment of the

Guadalupe River Basin, 642 S.W.2d 438, 440 (Tex. 1982); City of Corpus Christi v. Nueces
County Water Control & Improvement Dist. No. 3, 540 S.W.2d 357, 362 (Tex. Civ. App.-
Corpus Christi 1976, writ ref'd n.r.e.); Irrigation Act of 1913, ch. 171, §§ 12-14, 1913 Tex.
Gen. Laws 358, 360-61.

35. See Irrigation Act of 1895, ch. 21, §§ 3-4, 1895 Tex. Gen. Laws 21, 22, 10 H. GAM-
MEL. LAWS OF TEXAS 751 (1898).

36. See Irrigation Act of 1889, ch. 88, §§ 6-7, 1889 Tex. Gen. Laws 100, 9 H. GAMMEL,
LAWS OF TEXAS 1129 (1898); Irrigation Act of 1895, ch. 21, §§ 8-9, 1895 Tex. Gen. Laws 21,
10 H. GAMMEL, LAWS OF TEXAS 752-53 (1898).

37. See Rollins, The Need for a Water Inventory in Texas, PROCEEDINGS, WATER LAW
CONFERENCE, UNIVERSITY OF TEXAS 67, 68 (1952).
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C. Irrigation Act of 1913

In 1913 the legislature enacted an Irrigation Act that was applica-
ble to the entire state and that provided for a comprehensive regula-
tory system for appropriative water rights.38 The Irrigation Act of
1913 declared all unappropriated waters to be the property of the
state,39 but at the same time provided that the ordinary flow and un-
derflow could not be diverted to prejudice riparian rights." The au-
thorized purposes of the 1913 Act were expanded to include
manufacturing and the development of power in addition to irriga-
tion, mining, milling, municipal uses, and stockraising.4 1 In addition,
the 1913 Act created the Board of Water Engineers as the state
agency for the administration and management of the state's water.42

All of those who filed sworn statements with the county clerk were
required to file a certified copy of the sworn statement with the
Board.43 Anyone desiring to acquire the right to appropriate state
water after the Act took effect was required to file an application with
the Board for a permit to make the desired appropriation." The
Board could grant a permit only if unappropriated water was avail-
able in the water source.4 5 Further, the water right acquired under
the 1913 Act was limited to the amount necessarily required for the
authorized purposes.46

38. See Irrigation Act of 1913, ch. 171, 1913 Tex. Gen. Laws 358.
39. See id. § 1. The section provided:

The unappropriated waters of the ordinary flow and underflow and tides of every flowing
river or natural stream, of all lakes, bays, or arms of the Gulf of Mexico, collections of
still water, and the storm, flood or rain waters of every river or natural stream, canyon,
ravine, depression or watershed, within the State of Texas, the title to which has not
already passed from the State, are hereby declared to be the property of the State, and the
right to the use thereof may be acquired by appropriation in the manner and for the uses
and purposes hereinafter provided.

Id. § 1.
40. See id. § 3.
41. See id. § 4.
42. See id. § 7.
43. See id. § 14.
44. See id. § 15.
45. See id. § 19.
46. See id. §§ 47, 48. Section 48 provided:

Rights to the use of water acquired under the provisions of this Act, shall be limited and
restricted to so much thereof as may be necessarily required for the purposes stated in this
Act irrespective of the carrying capacity of the ditch, and all the water not so applied shall
not be considered as appropriated.

Id. § 48.
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The origins of two of the present cancellation statutes were con-
tained in the 1913 Act. First, an appropriator was required to begin
actual construction of the project within ninety days of the issuance of
a permit and to continue the construction diligently to completion. 47

Failure to do either could result in the cancellation of the permit in
whole or in part.48 Second, the Act provided for the forfeiture of any
appropriation willfully abandoned during any three successive
years.49 This provision applied to certified filing as well as permits
granted under the 1913 Act.50

D. Irrigation Act of 1917
In 1917 Texas adopted the "Conservation Amendment" that con-

stitutionally mandated the conservation and development of the
state's water resources.5' In the same year the legislature enacted the
Irrigation Act of 1917.52 This Act revised the previous irrigation acts
and provided for the adjudication of conflicting water rights by the
Board of Engineers.5 3 The 1917 Act continued the permit provi-
sions 4 and attempted to bring the prior system of certified filings into
harmony with permits for effective management and administration
by the Board through the adjudication process. The adjudication pro-
visions, however, were soon held to violate constitutional separation
of powers provisions by conferring judicial powers upon an adminis-
trative agency. 55

47. See id. § 38.
48. See id. § 38.
49. See id. § 49.
50. See id. § 49.
51. See TEX. CONST. art. XVI, § 59. Section 59 provides in part:

(a) The conservation and development of all of the natural resources of this State, includ-
ing the control, storing, preservation and distribution of its storm and flood waters, the
waters of its rivers and streams, for irrigation, power and all other useful purposes, the
reclamation and irrigation of its arid, semi-arid and other lands needing irrigation, the
reclamation and drainage of its overflowed lands, and other lands needing drainage, the
conservation and development of its forests, water and hydro-electric power, the naviga-
tion of its inland and coastal waters, and the preservation and conservation of all such
natural resources of the state are each and all hereby declared public rights and duties;
and the Legislature shall pass all such laws as may be appropriate thereto.

Id. § 59.
52. See Irrigation Act of 1917, ch. 88, 1917 Tex. Gen. Laws 211.
53. See id. §§ 1 et seq.
54. See id. §§ 15-21.
55. See Board of Water Engineers v. McKnight, Ill Tex. 82, 92-93, 229 S.W. 301, 309

(1921).
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