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The employment-at-will doctrine gained American constitutional pro-
tection at the turn of this century,'8 but lost this protection in NLRB v.
Jones & Laughlin Steel Corp.'9 This United States Supreme Court case
addressed the constitutionality of the National Labor Relations Act, which
protected employees' right to unionize from the coercive acts of employ-
ers.2" By holding this act constitutional, the Court effectively undermined
an employer's ability to use the right to discharge as a coercive tool against
employees who sought unionization." Since that decision, federal and
state laws have eroded the traditional at-will doctrine by restricting an em-
ployer's right to arbitrarily discharge an employee.22 Additionally, the
majority of state courts have limited the traditional employment-at-will
doctrine,23 through either contract24 or tort theories.25 The tort theories

v. Scott, 72 Tex. 70, 75, 10 S.W. 99, 102 (1888) (either party in employment contract with
term of duration "may put an end to it at will, and so without cause").

18. See Adair v. United States, 208 U.S. 161, 175-76 (1908) (statutes which prohibit
employers from discharging employees at will violate fifth amend. by depriving employer of
property right without due process).

19. See 301 U.S. 1, 45-46 (1937) (employer may not discharge for employee self-organ-
ization in order to intimidate employees).

20. See id. at 45-46 (employees have right to unionize under National Labor Relations
Act without fear of termination).

21. See id. at 45-46 (prevents employers from using right of discharge as means of in-
timidation and coercion).

22. See Judiciary and Judicial Procedure Act, 28 U.S.C. ¤ 1875 (1982) (prohibits dis-
charge for serving on jury); National Labor Relations Act, 29 U.S.C. ¤ 158(a)(1), (3), (4)
(1982) (may not fire employee because of union activity); Fair Labor Standards Act of 1938,
29 U.S.C. ¤ 215(a)(3) (1982) (exercising rights to minimum wage and overtime cannot be
basis for termination); Age Discrimination in Employment Act of 1967, 29 U.S.C. ¤ 623
(1982) (prohibits discharge because of age); Vocational Rehabilitation Act of 1973, 29
U.S.C. ¤¤ 793, 794 (1982) (prohibits any program or activity receiving federal financial
assistance from discriminating against handicapped employee by terminating); Employee
Retirement Security Act of 1974, 29 U.S.C. ¤¤ 1140, 1141 (1982) (may not prevent employee
from attaining vested pension rights by discharging); Federal Water Pollution Control Act,
33 U.S.C. ¤ 1367 (1982) (protection against retaliatory discharge for instituting or causing
proceedings or testifying against employer for violations); Vietnam Era Veterans Readjust-
ment Assistance Act, 38 U.S.C. ¤¤ 2021(b)(1), 2024(c) (1982) (for limited period, returning
service people may only be discharged for just cause); Title VII, Civil Rights Act of 1964, 42
U.S.C. ¤ 2000e-2(a) (1982) (prohibits discharge because of one's sex, race, religion, color, or
national origin); TEX. REV. CIV. STAT. ANN. art. 5207a (Vernon 1971) (prohibits discharge
because of union membership or nonmembership); id. art. 8307c (Vernon Supp. 1984) (may
not discharge for filing of state workers' compensation claim). See generally Heinsz, The
Assault on the Employment At Will Doctrine: Management Considerations, 48 Mo. L. REV.
855, 856 (1983) (harshness of employment-at-will doctrine has been substantially modified
without judicial action); Kauff & Weintraub, Recent Developments in the Law of Unjust Dis-
missal, 13 ANN. INST. ON EMPLOYMENT L. 151, 154-62 (1984) (listing federal and state laws
limiting at-will doctrine).

23. See Cathcart & Dichter, Employment-At- Will: A State by State Survey, 1983 A.B.A.
REP. OF THE EMPLOYMENT-AT-WILL SUBCOMMITrEE, EMPLOYMENT & LAB. REL. L. COM-
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MITTEE, LITIGATION SEC. 1-177. The thirty-two states which have either limited or ex-
pressed a willingness to limit the traditional at-will doctrine are Alaska, Arizona, Arkansas,
California, Colorado, Connecticut, Florida, Hawaii, Idaho, Illinois, Indiana, Iowa, Kansas,
Kentucky, Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nevada,
New Hampshire, New Jersey, New Mexico, New York, Oklahoma, Oregon, Pennsylvania,
South Dakota, Washington, West Virginia, and Wisconsin. Id. at 1-177; see also C. BAKALY
& J. GROSSMAN, MODERN LAW OF EMPLOYMENT CONTRACTS 207-70 (1983) (survey of case
law in each jurisdiction highlighting at-will doctrine's erosion); Kauff & Weintraub, Recent
Developments in the Law of Unjust Dismissal, 13 ANN. INST. ON EMPLOYMENT L. 151, 163-
217 (1984) (analysis of case law modifying at-will doctrine); Comment, The At- Will Doc-
trine." A Proposal to Modify the Texas Employment Relationship, 36 BAYLOR L. REV. 667, 668
n.14 (1984) (lists states which have adopted exception to at-will doctrine).

24. See, e.g., Cancellier v. Federated Dep't Stores, 672 F.2d 1312, 1318 (9th Cir. 1982)
(California employee's extended service can impose good faith discharge obligation on em-
ployer); Gilbreath v. East Ark. Planning & Dev. Dist., Inc., 471 F. Supp. 912, 923 (E.D. Ark.
1979) (by implied contract, at-will employee might be entitled to continued employment);
Murphy v. American Home Prod. Corp., 448 N.E.2d 86, 91, 461 N.Y.S.2d 232, 237 (1983)
(recognizes express, but not implied, promise to limit right of termination in employee hand-
book). The following states recognize a cause of action in contract as an exception to the at-
will doctrine: Alaska, Arizona, Arkansas, California, Connecticut, Idaho, Illinois, Massa-
chusetts, Michigan, Minnesota, Missouri, Montana, New Hampshire, New Mexico, New
York, Oklahoma, Oregon, and South Dakota. See Cathcart & Dichter, Employment-At-
Will" A State by State Survey, 1983 A.B.A. REP. OF THE EMPLOYMENT-AT-WILL SUBCOM-
MITTEE, EMPLOYMENT & LAB. REL. L. COMMITTEE, LITIGATION SEC. 1-177; see also Kauff
& Weintraub, Recent Developments in the Law of Unjust Dismissal, 13 ANN. INST. ON EM-
PLOYMENT L. 151, 163-82 (1984) (analysis of case law modifying at-will doctrine under con-
tract theory); Comment, The At- Will Doctrine. A Proposal to Modfy the Texas Employment
Relationship, 36 BAYLOR L. REV. 667, 670 n.31 (1984) (lists jurisdictions recognizing excep-
tions to at-will doctrine based on contract right). While seven states allow an at-will excep-
tion by implying a covenant of good faith in employment contracts, fourteen states imply
contracts from employee handbooks, manuals, or company policy. See Cathcart & Dichter,
Employment-At- Will" A State by State Survey, 1983 A.B.A. REP. OF THE EMPLOYMENT-AT-
WILL SUBCOMMITTEE, EMPLOYMENT & LAB. REL. L. COMMITTEE, LITIGATION SEC. 1-177.

25. See, e.g., Scholtes v. Signal Delivery Serv., 548 F. Supp. 487, 494 (W.D. Ark. 1982)
(Arkansas would recognize public policy exception in tort under proper situation); Tameny
v. Atlantic Richfield Co., 610 P.2d 1330, 1337, 164 Cal. Rptr. 839, 846 (1980) (allows public
policy exception in tort where employer terminates employee for not participating in unlaw-
ful conduct); Harless v. First Nat'l Bank, 246 S.E.2d 270, 275 (W. Va. 1978) (tort cause of
action where reason for discharge contravenes public policy). The following twelve states
have adopted an at-will exception in tort based on public policy: California, Connecticut,
Illinois, Indiana, Louisiana, Massachusetts, Michigan, New Hampshire, New Jersey, Ore-
gon, Pennsylvania, and West Virginia. See Scholtes v. Signal Delivery Serv., 548 F. Supp.
487, 493 (W.D. Ark. 1982) (would recognize exception to at-will doctrine); see also Cathcart
& Dichter, Employment-At- Will A State by State Survey, 1983 A.B.A. REPORT OF THE EM-
PLOYMENT-AT-WILL SUBCOMM., EMPLOYMENT & LABOR RELATIONS L. COMM., LITIGA-
TION SEC. 1-177. Comment, The At-Will Doctrine. A Proposal to Modfy the Texas
Employment Relationship, 36 BAYLOR L. REV. 667, 677 n.83 (1984) (lists states adopting at-
will exception in tort). The following fifteen states indicate that they are willing to adopt an
at-will exception in tort based on public policy under appropriate facts: Arizona, Arkansas,
Colorado, Florida, Hawaii, Idaho, Iowa, Kansas, Kentucky, Montana, Nebraska, New Mex-
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are based primarily on public policy,2 6 which ranges from personal rights
or duties that are statutorily conferred27 to matters that "strike at the heart
of a citizen's social rights, duties, and responsibilities ... ."28 Because of
the obvious difficulty in precisely defining public policy,29 many states
have declined to judicially adopt such public policy exceptions to the at-
will doctrine,3" recognizing this as a task for the legislature.3 '

ico, Vermont, Washington, and Wisconsin. See Scholtes v. Signal Delivery Serv., 548 F.
Supp. 487, 493 (W.D. Ark. 1982); see also Comment, The At- Will Doctrine." A Proposal to
Modify the Texas Employment Relationship, 36 BAYLOR L. REV. 667, 677 n.83 (1984) (refers
to states indicating would adopt at-will tort exception under proper facts); Note, Guidelines
for a Public Policy Exception to the Employment At Will Rule:" The Wrongful Discharge Tort,
13 CONN. L. REV. 617, 622 (1981) (growing minority of states have created at-will exception
in tort).

26. See, e.g., Tameny v. Atlantic Richfield Co., 610 P.2d 1330, 1335, 164 Cal. Rptr. 839,
846 (1980) (tort exception based on public policy that employer may not coerce employees
by unlawful directions and discharging); Sventko v. Kroger Co., 245 N.W.2d 151, 153 n.1
(Mich. Ct. App. 1976) (may not discharge at will when motive contravenes public policy);
Harless v. First Nat'l Bank, 246 S.E.2d 270, 275 (W. Va. 1978) (tort exception where reason
for discharge contrary to substantial public policy).

27. See Campbell v. Eli Lilly & Co., 413 N.E.2d 1054, 1061 (Ind. Ct. App. 1980) (must
have either "exercised a statutorily conferred personal right or ... fulfilled a statutorily
imposed duty" before exception to at-will doctrine recognized).

28. See Palmateer v. International Harvester Co., 421 N.E.2d 876, 878-79 (Ill. 1981)
(public policies must strike at citizen's rights, duties, and responsibilities). See generally
Comment, The At- Will Doctrine.: A Proposal to Modfy the Texas Employment Relationship,
36 BAYLOR L. REV. 667, 677-84 (1984) (discusses various definitions and sources of public
policy adopted for at-will exceptions).

29. See, e.g., Hinrichs v. Tranquilaire Hosp., 352 So. 2d 1130, 1131 (Ala. 1977) (public
policy is "too nebulous a standard" to justify adoption); Tameny v. Atlantic Richfield Co.,
610 P.2d 1330, 1337, 164 Cal. Rptr. 839, 846 (1980) (Manuel, J., concurring) (public policy
vague and ill-defined); Palmateer v. International Harvester Co., 421 N.E.2d 876, 878 (Ind.
1981) (definition of "public policy" is "Achilles' heel" of retaliatory discharge exception);
accord Geary v. United States Steel Corp., 319 A.2d 174, 177-78 (Pa. 1974) (difficult for
employee to prove employer's motive for firing was contrary to public policy); Comment,
Protecting Employees At Will Against Wrongful Discharge- The Public Policy Exception, 96
HARV. L. REV. 1931, 1950 (1983) (balancing public interests in order to determine public
policy basis for at-will exceptions has led to arbitrary modifications of doctrine). But cf
Krauskopf, Employment Discharge. Survey and Critique of the Modern At Will Rule, 51
UMKC L. REV. 189, 233 (1983) (most courts' boundaries for wrongful discharge tort are
fairly distinct and precise).

30. See, e.g., Hinrichs v. Tranquilaire Hosp., 352 So. 2d 1130, 1131-32 (Ala. 1977) (pub-
lic policy inherently vague and imprecise); Kelly v. Mississippi Valley Gas Co., 397 So. 2d
874, 874-75, 877 (Miss. 1981) (modifying at-will doctrine based on public policy is legisla-
ture's job); Murphy v. American Home Prod. Corp., 448 N.E.2d 86, 89, 461 N.Y.S.2d 232,
235 (1983) (refuses to adopt tort for abusive discharge); see also Catania v. Eastern Airlines,
381 So. 2d 265, 267 (Fla. Dist. Ct. App. 1980) ("[n]ot every violation of public policy is a
tort"); Andress v. Augusta Nursing Facilities, 275 S.E.2d 368, 369 (Ga. Ct. App. 1980) (em-
ployer's motive for discharge of nurse irrelevant because at-will doctrine controls); Gil v.
Metal Serv. Corp., 412 So. 2d 706, 708 (La. Ct. App. 1982) (refuses to hear broad policy
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