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product involved was extremely dangerous. I8 The privity requirement was
completely abandoned in this area in 1916, when Judge Cardozo held in
MacPherson v. Buick Motor Co. '9 that a manufacturer of negligently-
made products would be liable for the reasonably foreseeable harm to
third parties, regardless of an absence of privity.2¡ The reasoning of the
court established a framework for the change from a privity-based stan-
dard to a negligence-based standard in products liability cases.2"

Privity has continued to be a controversial issue in cases involving third
party liability of professionals, all of whom are held to a higher standard
of care than the ordinary person.22 Not until recently have the courts be-
gun to disregard the requirement of privity in this area.23 The MacPher-
son rationale was first extended in a case involving economic injury of a
third party by a professional in 1922.24 In 1931, however, Judge Cardozo
refused to extend the MacPherson rationale to the accounting profession in

18. See Thomas v. Winchester, 57 Am. Dec. 455, 458-59 (N.Y. 1852). Thomas bought
a bottle of poison from a druggist which was negligently mislabeled by the defendant manu-
facturer as harmless. See id. at 455. The court cited cases upholding the privity doctrine but
distinguished Thomas on the basis that death or serious harm was almost inevitable. See id
at 458.

19. 111 N.E. 1050 (N.Y. 1916).
20. See id at 1055. MacPherson was thrown from his car when a negligently manufac-

tured wheel collapsed. See id at 1051. No privity between MacPherson and the manufac-
turer existed because MacPherson purchased the car from the dealer; thus only the dealer
and manufacturer were in privity. See id at 1051.

21. See id at 1053. Judge Cardozo stated that the principle of Winchester "is not lim-
ited to poisons, explosives, and things of like nature" but also applied when there is "knowl-
edge of danger" which is "not merely possible, but probable." Id at 1053.

22. See Heath v. Swift Wings, Inc., 252 S.E.2d 526, 529 (N.C. Ct. App. 1979). Profes-
sionals are not only required to conduct themselves as reasonable persons but are also re-
quired to possess a minimum standard of knowledge and care in their particular profession.
See id. at 529; City of East Grand Forks v. Steele, 141 N.W. 181, 181-82 (Minn. 1913)
(accountants' standard); Surf Realty Corp. v. Standing, 78 S.E.2d 901, 907 (Va. 1953) (archi-
tects' standard); Kaiser v. Suburban Transp. Sys., 398 P.2d 14, 16 (Wash. 1965) (physicians'
standard); Ward v. Arnold, 328 P.2d 164, 167 (Wash. 1958) (attorneys' standard).

23. See Heyer v. Flaig, 449 P.2d 161, 165, 74 Cal. Rptr. 225, 229 (1969) (attorneys may
be liable to third parties); Howell v. Fisher, 272 S.E.2d 19, 26 (N.C. Ct. App. 1980) (engi-
neers may be liable to third parties); Inman v. Binghamton Housing Auth., 143 N.E.2d 895,
898-99, 164 N.Y.S.2d 699, 703-04 (1957) (architects may be liable to third parties); Shatter-
proof Glass Corp. v. James, 466 S.W.2d 873, 876 (Tex. Civ. App.-Fort Worth 1971, writ
refd n.r.e.) (accountants may be liable to third parties); Kaiser v. Suburban Transp. Sys.,
398 P.2d 14, 16 (Wash. 1965) (physicians may be liable to third parties).

24. See Glanzer v. Shepard, 135 N.E. 275, 277 (N.Y. 1922). In Glanzer, the defendant,
a certified public weigher, was hired by a seller of beans to certify their weight so that the
plaintiff-buyer would know how much to pay. See id at 275. The actual weight of the
beans was less than what was certified and the defendant knew that the plaintiff was relying
on the weight stated. See id at 275. The plaintiff thus paid a greater amount than he owed.
See id at 275. The court ignored the lack of privity and applied a standard negligence test,
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Ultramares Corp. v. Touche, 25 and instead relied on the strict privity re-
quirement.26 In the last decade the majority ofjurisidictions have rejected
the Ultramares rationale and have based accountants' third party liability
on whether the harm was foreseeable." Another group of professionals,
lawyers, have enjoyed a privity shield from third party suits in the majority
of jurisdictions,28 although the privity defense in the legal profession seems
to be in a state of transition.29 A third group, architects, belong to a pro-
fession in which the harm to a third party can be either economic or physi-
cal.3" In the landmark case of Inman v. Binghamton Housing Authority, 3' it

holding the defendant liable because the plaintiff was a reasonably foreseeable individual.
See id. at 277.

25. 174 N.E. 441 (N.Y. 1931).
26. See id. at 447. Ultramares involved creditors who relied on negligently prepared

financial statements prepared by public accountants hired by the borrower. See id at 442-
43. The creditors suffered economic injury because of their reliance. See id. at 443. The
court reasoned that allowing third party recovery based on a negligently prepared audit
would "expose accountants to a liability in an indeterminate amount for an indeterminate
time to an indeterminate class." Id at 444. Judge Cardozo distinguished Glanzer, stating
that in Glanzer there was more than the providing of a service "in the expectation that the
one who ordered the certificate would use it thereafter ... [Glanzer] was a case where the
transmission of the certificate to another. . . [was] the end and aim of the transaction .. "
Id. at 445. It has been said that "Cardozo weakened his opinion by making distinctions
where there were no differences." Seavey, Mr. Justice Cardozo And The Law Of Torts, 52
HARV. L. REV. 372, 400 (1939).

27. See Rhode Island Hosp. Trust Nat'l Bank v. Swartz, Bresenoff, Yavner & Jacobs,
455 F.2d 847, 851 (4th Cir. 1972); Seedkem, Inc. v. Safranek, 466 F. Supp. 340, 343-44 (D.
Neb. 1979); Rusch Factors, Inc. v. Levin, 284 F. Supp. 85, 92-93 (D.R.I. 1968); Ryan v.
Kanne, 170 N.W.2d 395, 402-03 (Iowa 1969); Bonhiver v. Graff, 248 N.W.2d 291, 297
(Minn. 1976); Aluma Kraft Mfg. v. Elmer Fox & Co., 493 S.W.2d 378, 383-85 (Mo. Ct. App.
1973); Shatterproof Glass Corp. v. James, 466 S.W.2d 873, 880 (Tex. Civ. App.-Fort Worth
1971, writ ref'd n.r.e.). But see Stephens Indus. v. Haskins & Sells, 438 F.2d 357, 360 (10th
Cir. 1971) (no privity, no recovery).

28. See Savings Bank v. Ward, 100 U.S. 195, 205-06 (1879) (attorneys not liable to third
parties unless fraud shown); Favata v. Rosenberg, 436 N.E.2d 49, 51 (I. App. Ct. 1982) (no
third party liability for attorneys); McDonald v. Stewart, 182 N.W.2d 437, 440 (Minn. 1970)
(attorney immune from negligence liability to non-clients); Graham v. Turcotte, 628 S.W.2d
182, 184 (Tex. App.-Corpus Christi 1982, no writ) (no privity of contract so no liability for
attorney); see also Comment, Lawyers' Negligence Liability To Non-Clients." A Texas View-
point, 14 ST. MARY'S L.J. 405, 405 (1983) (majority of states limit duty to client).

29. See Ward, Professional Malpractice: The Extent of Liability In Texas and Else-
where, 42 TEX. B.J. 117, 121 (1979). The privity doctrine has been most frequently disre-
garded in cases where the plaintiff was an intended beneficiary of the attorney's client. See,
e.g., Heyer v. Flaig, 449 P.2d 161, 165, 74 Cal. Rptr. 225, 229 (1969) (attorney held liable to
intended beneficiary of will for negligently failing to make testamentary change); Stowe v.
Smith, 441 A.2d 81, 84 (Conn. 1981) (attorney who negligently drafted will for client liable
to intended beneficiary); McAbee v. Edwards, 340 So. 2d 1167, 1170 (Fla. Dist. Ct. App.
1976) (intended beneficiary of negligently drafted will may recover from attorney).

30. See Detweiler Bros. v. John Graham & Co., 412 F. Supp. 416, 418 (E.D. Wash.
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was alleged that an architect negligently designed an apartment by failing
to provide a stairrail, resulting in injury to the third party plaintiff.32 The
court dismissed the case because no negligence was found, but adopted the
rationale used in MacPherson. 33 Since Inman, the majority of jurisdic-
tions addressing this question have abandoned the requirement of privity
in third party negligence actions against architects.34

In the medical profession, third party injury is usually physical rather
than economic. 35 To date, the medical profession has enjoyed the greatest
protection from negligence liability to third parties.36 Courts in at least
seven jurisidictions, however, have held that a doctor may be liable, de-
spite a lack of privity, to foreseeable third parties.37

1976) (damages for misrepresentation of pipe quality); A.R. Moyer, Inc. v. Graham, 285 So.
2d 397, 398 (Fla. 1973) (economic injury incurred from building project); Miller v. DeWitt,
226 N.E.2d 630, 635 (Ill. 1967) (roof collapsed on plaintiffs); Laukkamen v. Jewel Tea Co.,
222 N.E.2d 584, 586 (Ill. App. Ct. 1966) (supermarket pylon fell on plaintiff); Craig v. Ever-
ett M. Brooks Co., 222 N.E. 2d 752, 753 (Mass. 1967) (economic injury caused by inaccurate
measurements); Simon v. Omaha Pub. Power Dist., 202 N.W.2d 157, 160 (Neb. 1972) (plain-
tiff fell through hole in floor).

31. 143 N.E.2d 895, 164 N.Y.S.2d 699 (1957).
32. See id at 897-98, 164 N.Y.S.2d at 702.
33. See id at 899, 164 N.Y.S.2d at 703-04. The court stated that:

[T]here is no reason to believe that the law governing liability. . . should be, or is, in
any way different where real structures are involved instead of chattels. There is no
logical basis for such a distinction. . . . The principle inherent in MacPherson v. Buick
Motor Co. case . . . cannot be made to depend upon the merely technical distinction
between a chattel and a structure built upon the land.

Id at 899, 164 N.Y.S.2d at 703-04.
34. See Detweiler Bros. v. John Graham & Co., 412 F. Supp. 416, 420 (E.D. Wash.

1976) (lack of privity no bar to tort action brought by contractor against architect); Peerless
Ins. Co. v. Cerney & Assoc., 199 F. Supp. 951, 955 (D. Minn. 1961) (surety not in privity can
recover in negligence action against architect for economic injury); A.R. Moyer, Inc. v. Gra-
ham, 285 So. 2d 397, 402 (Fla. 1973) (absent privity, contractor may still bring action against
architect for economic damage); Laukkamen v. Jewel Tea Co., 222 N.E.2d 584, 588 (Ill.
App. Ct. 1966) (privity not prerequisite for tort action against engineers for physical harm);
Craig v. Everett M. Brooks Co., 222 N.E.2d 752, 755 (Mass. 1967) (economic recovery
against engineer allowed contractor not in privity).

35. See Lipari v. Sears, Roebuck & Co., 497 F. Supp. 185, 187 (D. Neb. 1980) (suit
arose because of third party's death); Tarasoffv. Regents of Univ. of Cal., 551 P.2d 334, 339-
40, 131 Cal. Rptr. 14, 19-20 (1976) (action for third party's death); Bradley Center, Inc. v.
Wessner, 287 S.E.2d 716, 719 (Ga. Ct. App. 1982) (third party's death basis for action);
Freese v. Lemmon, 210 N.W.2d 576, 577 (Iowa 1973) (bystander struck by car brought ac-
tion); McIntosh v. Milano, 403 A.2d 500, 502-03 (N.J. Super. Ct. Law Div. 1979) (action
arose from third party's wrongful death); Kaiser v. Suburban Transp. Sys., 398 P.2d 14, 15
(Wash. 1965) (action stemmed from bus passenger's injury).

36. See Ward, Professional Malpractice." The Extent of Liability In Texas and Else-
where, 42 TEx. B.J. 117, 124 (1979).

37. See Lipari v. Sears, Roebuck & Co., 497 F. Supp. 185, 193-94 (D. Neb. 1980) (psy-
chotherapist's failure to control patient proximate cause of third party's death); Tarasoff v.
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