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"tion has enacted.?® Another requirement for a claimant bringing suit
under the U.C.C. is that an action must be commenced within four years
of the breach.?® Furthermore, it is possible under the U.C.C. for con-
tracting parties to agree to limit damages.®’” Limitation of damages for
personal injury, however, is prima facie unconscionable.®®

After Texas’ adoption of the U.C.C.*® and section 402A of the Restate-
ment (Second) of Torts,*® concepts of implied warranty and strict liability
continued to be intertwined and confused in numerous Texas cases.*

35. The drafters of the Code, in section 2-318, provided three degrees of privity from

which the enacting state could choose. The alternatives are:
ALTERNATIVE A: A seller’s warranty . . . extends to any natural person who is in
the family or household of his buyer or who is a guest in his home . . . .
ALTERNATIVE B: A seller’s warranty . . . extends to any natural person who may
reasonably be expected to use, consume or be affected by the goods . . . .
ALTERNATIVE C: A seller’'s warranty . . . extends to any person who may reasona-
bly be expected to use, consume or be affected by the goods . . . .
U.C.C. § 2-318. Compare Anderson v. Fairchild Hiller Corp., 358 F. Supp. 976, 978 (D.
Alaska 1973) (plaintiff did not recover due to lack of privity) with Berry v. G. D. Searle &
Co., 309 N.E.2d 550, 556 (Ill. 1974) (no privity requirement between ulitimate buyer and
manufacturer) with Commercial Truck & Trailer Sales, Inc. v. McCampbell, 580 S.W.2d
765, 773 (Tenn. 1979) (bystander able to recover in absence of privity requirement). Texas
legislators chose not to select a specific alternative, but rather deleted all alternatives leav-
ing the determination to common law development. See Ruud, The Texas Legislative His-
tory of the Uniform Commercial Code, 44 Texas L. Rev. 597, 601-02 (1966); Titus, Restate-
ment (Second) of Torts, Section 402A and the Uniform Commercial Code, 22 Stan. L. REv.
713, 761 (1970).

36. Tex. Bus. & CoM. CopE ANN. § 2-725 (Vernon 1968); see, ¢.g., Peeke v. Penn Cen-
tral Trans. Co., 403 F. Supp. 70, 72 (E.D. Pa. 1975); Redfield v. Mead, Johnson & Co., 512
P.2d 776, 777 (Or. 1973); Rufo v. Bastion-Blessing Co., 207 A.2d 823, 825-26 (Pa. 1965).

37. See, e.g., Spurgeon v. Jameson Motors, 521 P.2d 924, 926 (Mont. 1974) (limited
warranty on used equipment); Weisz v. Parke-Bernet Galleries, Inc., 351 N.Y.S.2d 911, 916
(App. Term 1974) (per curiam) (disclaimer of warranty of correctness in art auction cata-
logue); Tex. Bus. & Com. Cope ANN. § 2-316 (Vernon 1968) (words or conduct tending to
negate or limit warranty shall be construed wherever reasonable); ¢f. Chaq Oil Co. v. Gard-
ner Mach. Corp., 500 S.W.2d 877, 878 (Tex. Civ. App.—Houston (14th Dist.] 1973, no writ)
(under Texas law no implied warranty of merchantability exists if buyer knows goods have
been used). :

38. Tex. Bus. & Com. Cobe ANN. § 2-719(c) (Vernon 1968); see Collins v. Uniroyal, Inc.,
315 A.2d 16, 18 (N.J. 1974) (unconscionable to excludeé damages for personal injury); Ford
Motor Co. v. Moulton, 511 S.W.2d 690, 693 (Tenn. 1974) (personal injury limitation uncon-
scionable), cert. denied, 419 U.S. 870 (1974).

39. 1965 Tex. Gen. Laws, ch. 721, at 1 (codified at Tex. Bus. & CoM. CobE ANN. §§
1.01-9.507 (Vernon 1968).

40. See McKisson v. Sales Affiliates, Inc., 416 S.W.2d 787, 789 (Tex. 1967); Shamrock
Fuel & Oil Sales Co. v. Tunks, 416 S.W.2d 779, 783-84 (Tex. 1967).

41. See, e.g., Darryl v. Ford Motor Co., 440 S.W.2d 630, 633 (Tex. 1969); Melody Home
Mfg. Co. v. Morrison, 455 S.W.2d 825, 826-27 (Tex. Civ. App.—Houston [1st Dist.] 1970, no
writ); Proctor & Gamble Mfg. Co. v. Langley, 422 SW.2d 773, 778-79 (Tex. Civ.

https://commons.stmarytx.edu/thestmaryslawjournal



McEntee: The Uniform Commercial Code Provides an Alternative Remedy to Str

202 ST. MARY'S LAW JOURNAL [Vol. 13

When a defective product caused injury to person or property, the claim-
ant was faced with several conflicting problems. For example, depending
on the cause of action, a suit under strict liability might preempt an ac-
tion under warranty, and visa versa.** Additionally, Texas courts had gen-
erally demanded privity exist for a suit under the U.C.C., while, rejecting
it in strict liability suits.*® A further conflict between the U.C.C. and
strict liability is the statute of limitations which is two years for tort;**
whereas, a plaintiff has four years to bring a U.C.C. based suit.*® At-
tempting to untangle the confusion, the Texas Supreme Court in Nobility
Homes of Texas, Inc. v. Shivers,*® restricted the scope of strict liability
by precluding recovery for economic loss and holding that such economic
loss was recoverable under the U.C.C.*” Furthermore, the supreme court
in Signal Oil & Gas v. Universal Oil Prods.,*® held that when damage is
incurred by the product itself, as well as surrounding property, recovery

App.—Dallas 1967, writ dism’d).

42. Compare Morton v. Texas Welding & Mfg. Co., 408 F. Supp. 7, 10 (S.D. Tex. 1976)
(suit allowed to be brought under U.C.C. for personal injuries as consequential damages for
breach of warranty) and Allen v. Ortho Pharmaceutical Corp., 387 F. Supp. 364, 368-69
(S.D. Tex. 1974) (personal injury action caused by defective oral contraceptive can be
brought as breach of warranty under Code) with Holifield v. National Cylinder Gas Div. of
Chemetron Corp., 542 S.W.2d 218, 222 (Tex. Civ. App.—Waco 1976, writ ref'd n.r.e.) (court
refused right to bring action under Code for personal injury because such an injury is
grounded in tort and should be brought under strict liability). If the cause of action is for
injury to the product itself, suit cannot be brought in strict liability. See Nobility Homes of
Texas, Inc. v. Shivers, 557 S.W.2d 77, 80-81 (Tex. 1977).

43. Compare Olsen v. Royal Metals Corp., 392 F.2d 116, 118 (5th Cir. 1968) (no privity
of contract required in Texas for maintaining suit on implied warranty) and Roberts v.
General Dynamics Convair Corp., 425 F. Supp. 688, 690 (S.D. Tex. 1977) (absence of privity
did not preclude plaintiff from bringing suit for breach of implied warranty) with Eli Lilly &
Co. v. Casey, 472 S.W.2d 598, 599 (Tex. Civ. App.—Eastland 1971, writ dism’d) (buyer could
not recover against manufacturer of weed control due to lack of privity) and Therman Sup-
ply of Texas, Inc. v. Asel, 468 S.W.2d 927, 929-30 (Tex. Civ. App.—Austin 1971, no writ)
(privity of contract required for buyer to recover against seller’s distributor for defective air
conditioner compressor).

44. Tex. Rev. Civ. STaT. ANN. art. 5526 (Vernon Supp. 1980-1981); see Metal Struc-
tures Corp. v. Plains Textiles, Inc., 470 S.W.2d 93, 98 (Tex. Civ. App.—Amarillo 1971, writ
ref'd n.r.e.); Robertson v. Texas & N.O.R. Co., 122 S.W.2d 1098, 1100 (Tex. Civ. App.—San
Antonio 1938, writ ref’d).

45. Tex. Bus. & Com. Cope ANN. § 2-725 (Vernon 1968); see Roberts v. General Dy-
namics Convair Corp., 425 F. Supp. 688, 690 (S.D. Tex. 1977); Morton v. Texas Welding &
Mfg. Co., 408 F. Supp. 7, 10 (S.D. Tex. 1976).

46. 557 S.W.2d 77 (Tex. 1977).

47. See id. at 80. Strict liability properly encompasses suits for injury to person or
property but does not apply to economic loss. Id. at 80. Economic loss is injury to the prod-
uct itself. See Mid-Continent Air Craft Corp. v. Curry County Spraying Serv., Inc., 572
S.w.2d 308, 311 (Tex. 1978).

48. 572 S.W.2d 320 (Tex. 1978).
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may be had under either strict liability or section 2-715 of the U.C.C.*®
On the issue of privity, Texas courts required privity in all U.C.C. based
warranty suits®® until the Nobility Homes case when the supreme court
abandoned the privity requirement in suits for economic loss.®!

The Texas Supreme Court in Garcia v. Texas Instruments, Inc.%® en-
deavored to further clarify the uncertain roles of strict liability in tort
and implied warranty under the Uniform Commercial Code in products
litigation.®® The court conceded that although a suit for personal injuries
based on an implied warranty theory may well present procedural
problems,** the U.C.C., nevertheless, provides an alternative remedy to
strict liability for injuries suffered from a defective product.®® The Garcia
court further reasoned that the adoption of section 402A of the Restate-
ment (Second) of Torts did not nullify the existing U.C.C. provisions for
personal injuries based on implied warranties.®® The U.C.C. provides a
statutory remedy for personal injuries, and hence, a plaintiff instituting a
products suit has a choice between either theory of recovery.®” Addition-
ally, the supreme court held that privity of contract is no longer a re-
quirement for a U.C.C. implied warranty action for personal injuries.®®
Considering the policy reasons which prompted the rejection of privity as
a prerequisite to suit in strict liability, the Garcia court abandoned the
privity requirement in personal injury actions based on the U.C.C.% Fi-

49, Id. at 325.

50. See, e.g., Cloer v. General Motors Corp., 395 F. Supp. 1070, 1972 (E.D. Tex. 1975);
Allen v. Ortho Pharmaceutical Corp., 387 F. Supp. 364, 369 (S.D. Tex. 1974); Veretto v. Eli
Lilly & Co., 369 F. Supp. 1254, 1255 (N.D. Tex. 1974). But see Roberts v. General Dynamics
Convair Corp., 425 F. Supp. 688, 690-91 (S.D. Tex. 1977) (privity not required in personal
injury suit based on U.C.C.).

51. Nobility Homes of Texas, Inc. v. Shivers, 557 S.W.2d 77, 78 (Tex. 1977). The court
rationalized that disposing with privity would avoid wasteful litigation. See id. at 83.

52. 610 S.W.2d 456 (Tex. 1980).

53. See id. at 460-63.

54. See id. at 461. The court spoke of the possible barriers to suit that the Code pro-
vides; such as, notice (§ 2-607), privity (§ 2-318), and disclaimers of warranty (§ 2-316). See
id. at 461.

55. See id. at 462.

56. See id. at 462; Tex. Bus. & Com. Cobe ANN. §§ 2-316, -607, -719 (Vernon 1968); cf.
Murray, Pennsylvania Products Liability: A Clarification of the Search for a Clear and
Understandable Rule, 33 U. Prrr. L. Rev. 391, 427 (1972) (to permit section 402A to govern
in a situation where the Code expressly provides for same is judicial encroachment into area
given legislature).

57. See Garcia v. Texas Instruments, Inc., 610 S.W.2d 456, 463 (Tex. 1980); Tex. Bus.
& Com. Cope ANN. §§ 2-715, -719 (Vernon 1968).

58. See Garcia v. Texas Instruments, Inc., 610 S.W.2d 456, 465 (Tex. 1980); Tex. Bus.
& Com. Cobe ANN. § 2-318 (Vernon 1968).

59. See Garcia v. Texas Instruments, Inc., 610 S.W.2d 456, 465 (Tex. 1980); cf. Re-
STATEMENT (SECOND) OF ToRTS § 402A Comment 1, at 354 (1965) (any user or consumer may
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