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FOREIGN INVESTMENT

B. The Modern Era

World War I was a major turning point in the foreign investment
saga. In order to satisfy their wartime needs for American prod-
ucts, the European creditor countries disposed of a large portion of
their accumlated U.S. investments.7 At the same time, loans to the
European Allies moved vast sums of American capital to Europe.
As a result, within a few years America's role shifted from debtor
to creditor nation, a position it has not relinquished to date.8

As the years passed, the attitudes of the U.S. populace toward
foreign investment gradually changed. Foreigners and foreign in-
vestment fell prey to political attack. Antagonism toward foreign
ownership of land led to the passage of the Alien Land Law of
1887, prohibiting aliens from owning land in federal territories.9
During World War II the United States invoked the Trading with
the Enemy Act in order to seize the assets of German and Japa-
nese nationals and governments.10 After the war a Foreign Claims
Settlement Commission was established to adjudicate claims aris-
ing out of these seizures.1 Unfortunately, in many respects, the
history of this process is a distressing commentary on the Ameri-
can bureaucratic mentality.

Following World War II, the trend shifted and the United States
seemed to support the free flow of international investment.
United States interest in overseas investment grew significantly. As
a result, the United States entered into a series of bilateral agree-
ments designed to encourage international investment and trade
by providing mutual assurances of fair treatment and protection of
foreign investors and traders. 12

7. Foreign investment in the United States decreased from approximately $7.2 billion
in the summer of 1914 to approximately $4 billion at the close of 1919. See COMMITTEE TO
STUDY FOREIGN INVESTMENT IN THE UNITED STATES, SECTION OF CORPORATION, BANKING &
BUSINESS LAW OF THE AMERICAN BAR ASSOCIATION, A GUIDE TO FOREIGN INVESTMENT UNDER
UNITED STATES LAW 6 (1979).

8. See id.
9. See Alien Land Law of 1887, ch. 340, § 1, 24 Stat. 476. Congressional debate on this

legislation included impassioned statements opposing foreign ownership as well as counter-
vailing concerns of international retaliation.

10. See Trading With the Enemy Act, ch. 106, § 2, 40 Stat. 411 (1917) (amended 1977).
11. See Re, The Foreign Claims Settlement Commission and the Adjudication of

International Claims, AM. J. INT'L L. 728 (1962); Re, The Foreign Claims Settlement Com-
mission: Its Functions and Jurisdictions, 60 MIcH L. REV. 1079 (1962).

12. See Niehuss, Foreign Investment in the U.S.: A Review of Governmental Policy, 16
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In the 1960's, the United States developed problems with a bal-
ance of payments deficit. Consequently, it took cautious steps to
limit outflow of capital and to encourage inflow of capital. One of
these measures was the imposition of the Interest Equalization
Tax, an excise tax on purchases of foreign securities by U.S. citi-
zens."8 The Act was designed to discourage foreign utilization of
the U.S. equity market. In addition, a presidential task force was
appointed to propose means of encouraging the sale of U.S. securi-
ties in foreign capital markets."1

In the early 1970's, prices of U.S. corporate securities were de-
pressed and the value of the dollar had declined in international
exchange markets. Consequently, U.S. securities and real estate
became bargains for foreign investors. At the same time, foreigners
were holding substantial amounts of U.S. dollars due to dollar out-
flows in prior years. Foreign investments in the United States be-
gan to rise markedly, a phenomenon which attracted a great deal
of public attention.

C. Recent Congressional Concern
The House Subcommittee on Foreign Economic Policy held in-

formal hearings in early 1974 on the subject of direct foreign in-
vestment in the United States. Representatives of business and
farm organizations, state development agencies, financial institu-
tions, the academic community, and the executive branch of the
U.S. government testified.15 In addition, striking increases in the
price of oil implemented by the OPEC nations led to a flurry of

VA. J. INT'L L. 728 (1975); Walker, Treaties for the Encouragement and Protection of For-
eign Investment: Present U.S. Practice, 5 Am. J. Comp. L. 229 (1956).

13. See Interest Equalization Tax Act of 1964, Pub. L. No. 88-563, 78 Stat. 809, as
amended by Interest Equalization Tax Act of 1967, Pub. L. No. 90-59, 81 Stat. 145.

14. DEPARTMENT OF THE TREASURY, PRESIDENT'S SPECIAL MESSAGE ON BALANCE OF PAY-
MENTS SUBMITTED TO THE HOUSE COMMITT ON WAYS AND MEANS, H. R. Doc. No. 141, 88th
Cong., 1st Sess. 9, reprinted in [19631 U.S. CODE CONG. & AD. NEWS 1549; TASK FORCE ON
PROMOTING INCREASED FOREIGN INVESTMENT IN U.S. CORPORATE SECURITIES AND INCREASED
FOREIGN FINANCING FOR U.S. CORPORATIONS OPERATING ABROAD, REPORT TO THE PRESIDENT
(April 27, 1964).

15. Specifically, the testimony expressed concern about Japanese investments in the
Hawaiian tourist industry and U.S. timberland, as well as foreign purchases of large tracts
of agricultural land particularly in the Midwest. See HOUSE CoMM. ON FOREIGN AFFAIRS,
DIRECT FOREIGN INVESTMENT IN THE UNITED STATES, H. R. No. 93-1183, 93d Cong., 2d Sess.,
reprinted in [1974] U.S. CODE CONG. & AD NEWS 5957. See generally Comment, Foreign
Investment in the United States: Is America for Sale?, 12 Hous. L. REV. 661 (1975).
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FOREIGN INVESTMENT

congressional hearings and legislative proposals in the mid-
1970's.'1

The various hearings highlighted the absence of adequate infor-
mation concerning the extent, nature, and effects of foreign invest-
ment. As a result, Congress directed the Commerce and Treasury
Departments to conduct studies of foreign direct and ,portfolio in-
vestment. 7 Reports of the completed studies were submitted to
Congress in 1976.1"

In 1975, the President established an interdepartmental Com-
mittee on Foreign Investment in the United States. 9 One function
of the committee was to monitor foreign investment in the United
States. To accomplish this, the committee was vested with respon-
sibility for initating legislative and regulatory action, presumably
in an effort to off set a rash of ad hoc legislative and regulatory
proposals promulgated in response to the pressures of particular
constituencies.,0

Congress enacted the International Investment Survey Act of
1976 (Survey Act)2 ' to provide "clear and unambiguous authority
for the President to collect information on international invest-
ment and to provide analyses of such information to the Congress,
the executive agencies and the general public. 2 2 The Survey Act
expressly declares that it is not intended "to restrain or deter for-
eign investment in the United States or United States investment
abroad. '2 - Pursuant to the Act, benchmark surveys of foreign

16. See Hearings on S. 3955 Before the Subcomm. on Foreign Commerce and "Tourism
of the Senate Comm. on Commerce, 93d Cong., 2d Sess. 59 (1974); Hearings on Foreign
Investment in the United States Before the Subcomm. on Int'l Finance of the Senate
Comm. on Banking, Housing and Urban Affairs, 93d Cong., 2d Sess. 1 (1974). See generally
Comment, Foreign Investment in the United States: Is America for Sale?, 12 Hous. L. REV.
661 (1975).

17. See Foreign Investment Study Act of 1974, Pub. L. No. 93-479, 88 Stat. 1450. Prior
to this Act, section 5(b) of the Trading with Enemy Act and section 8 of the Bretton Woods
Agreement Act provided the authority to collect international investment data.

18. See Hearings on S. 2839 Before the Subcomm. on Foreign Commerce and Tourism
of the Senate Comm. on Commerce, 94th Cong., 2d Sess. 27-29 (1976).

19. See Exec. Order No. 11858, 3 C.F.R. 990 (1976). This committee has been subjected
to recent criticism for its relative inaction. See COMMITTEE ON GOVERNMENT OPERATIONS,
TWENTIETH REPORT ON THE ADEQUACY OF THE FEDERAL RESPONSE TO FOREIGN INVESTMENT IN
THE UNITED STATES (Aug. 1, 1980).

20. See Exec. Order No. 11858, 3 C.F.R. 990 (1976).
21. International Investment Survey Act of 1976, 22 U.S.C. § 1301 (1976).
22. Id. § 1301(b).
23. Id. § 1301(c).
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