
St. Mary's Law Journal St. Mary's Law Journal 

Manuscript 1685 

The Rules of Civil Procedure: 1981 Changes in Pre-Trial Discovery The Rules of Civil Procedure: 1981 Changes in Pre-Trial Discovery 

1981 Rules of Civil Procedure: Content and Comments. 1981 Rules of Civil Procedure: Content and Comments. 

Franklin Spears 

Follow this and additional works at: https://commons.stmarytx.edu/thestmaryslawjournal 

 Part of the Civil Procedure Commons 













ST. MARY'S LAW JOURNAL

unserved pleading; (3) require the non-complying party to pay the
reasonable costs and expenses incurred as a result of the failure,
including attorneys' fees; or (4) make such other order as may be
just. Since review of the trial court's action would focus on abuse
of discretion, a lawyer's failure to comply with the rule requiring
service is now very risky.

In the future, attention also should be given to amending rule
72. At present the rule provides that copies be furnished adverse
counsel. If, however, there are more than four adverse parties, indi-
vidual mailing or delivery is not required; rather, only four copies
need be deposited with the clerk. This provision, in light of mod-
ern day copying methods, is archaic.20

6. Rule 90 - Waiver of Defects in Pleading.2 1 It is well-settled
that defects of form or substance in pleadings cannot be attacked
by a losing party to a lawsuit after the lawsuit is over.2 2 Those defi-
ciencies are properly raised at a time when the pleadings operate
to fulfill their intended functions; to give fair notice to the adverse
party of one's contentions and to frame the issues to be deter-
mined upon trial.2 s

The new rule makes only two changes. First, it eliminates the
language of the old rule permitting defects in the pleadings to be
attacked by "motion." Under the new rule, the exclusive method of
attack is by written exception. In a jury case these exceptions must
be brought to the attention of the trial judge before the jury is

20. Compare Tx. R. Civ. P. 72 (unchanged) (maximum of four copies to be delivered
to adverse counsel) with Tix. R. Civ. P. 168(5) (as amended) (service of interrogatories and
answers required on all parties). The rationale favoring delivery of all copies of pleadings to
all parties, as presented in support for such requirement under rule 168(5), can be advanced
in support of a like amendment to rule 72. See the discussion concerning service of interrog-
atories on all parties under new rule 168(5), at 646-47, infra.

21. See Appendix I at 658.
22. Sherman v. Provident Am. Ins. Co., 421 S.W.2d 652, 655 (Tex. 1967); see Westches-

ter Fire Ins. Co. v. Alvarez, 576 SW.2d 771, 773 (Tex. 1978) (waiver doctrine applied to
summary judgment pleadings); Neuhaus v. Kain, 557 S.W.2d 125, 133 (Tex. Civ.
App.-Corpus Christi 1977, writ ref'd n.r.e.) (waiver doctrine applied to pleading of legal
conclusions) Cf. Stoner v. Thompson, 578 S.W.2d 679, 683 (Tex,/1979) (general rule of
waiver applied to setting aside default judgment). The -absence..6f pleadings that give fair
notice, however, is not waived. Id. at 683 (citing Edwards Feed Mill v. Johnson, 158 Tex.
313, 317, 311 S.W.2d 232, 234 (1958)).

23. See Stoner v. Thompson, 578 S.W.2d 679, 683 /(Tex. 1979) ("fair notice" require-
ment); Texas Osage Co-op. Royalty Pool v. Kempei, 170 S.W.2d 849, 852 (Tex. Civ.
App.-Galveston 1943, writ ref'd) (legislative intent in simplification of trial procedure).
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charged. Secondly, the rule now provides that in a non-jury case
these exceptions must be brought to the attention of the trial judge
before "the judgment is signed." Under the old rule, this had to be
done before "the rendition of judgment," which could be when the
judgment was orally pronounced from the bench."' Thus, in a non-
jury trial exceptions to the pleadings can be heard after the case is
tried.

The reason for the latter change is not clear. Perhaps it would be
appropriate in a default judgment, but it is of dubious value after a
full non-jury trial. The new procedure will likely cause a flood of
exceptions from a losing party between the rendition of judgment
from the bench and the subsequent submission of the judgment for
signing by the trial judge. This rule change, however, should not
prevent application of the rule of trial by consent as provided by
rule 67, nor should it prevent the allowance of rule 66 trial amend-
ments under present practice.

7. Rule 166-A - Summary Judgment.2 5 Only three minor
changes were made to this rule, all contained in paragraph (c).
First, when leave of court is sought to shorten the requirement
that the motion for summary judgment be filed and served on the
adverse party at least twenty-one days before the time specified for
the hearing, notice of the leave sought must be given to opposing
counsel. The provision of rule 21a that notice not elsewhere pre-
scribed shall be given three days in advance of the hearing has
been repealed by new rule 21, however, and no specific notice is
mandated in the amendment to rule 166-A. The broad definition of
motion in the new rule 21 should apply in this instance, and that
rule requires three days' notice.

Second, a motion for summary judgment, and any responses,
must not only be served on the adverse party within the time lim-
its prescribed in the rule, but must also be filed with the clerk of
the court within those time limits. The act of filing the motions
and responses was undoubtedly contemplated by the old rule, but
the amendment makes the requirement clear.2 6

24. See Knox v. Long, 152 Tex. 291, 296-97, 257 S.W.2d 289, 292 (1953) (rendition of
judgment).

25. See Appendix I at 658.
26. See Clevenger v. Liberty Mut. Ins. Co., 396 S.W.2d 174, 183 (Tex. Civ. App.-

Dallas 1965, writ ref'd n.r.e.) (timeliness of filing); 4 R. McDONALD, TEXAS CIVIL PRACTICE §
17.26(4) (rev. 1971) (summary judgment procedure; motion; time).
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Third, under the old rule a motion for summary judgment had
to be served on the adverse party, but it was not necessary that
supporting affidavits be served with the motion. Rule 166-A now
provides that both "the motion and any supporting affidavits shall
be filed and served." This amendment is explicit and should clarify
the intention of the rule, if indeed there was any doubt.

B. Pre-Trial Discovery

1. General. Substantial changes have been made in rules 167,
relating to the production of documents, and 168, governing inter-
rogatories to parties. Moreover, these rules have been completely
rewritten with numbered and titled sub-paragraphs for better or-
ganization and easier readability. These new rules focus, on the
procedures of discovery, omitting the scope of discovery allowed.
Both, however, specifically refer to rule 186a for the scope of per-
missible discovery; rule 186a, therefore, must be read in conjunc-
tion with rules 167 and 168 to determine what evidence is discover-
able and what is not.

Rule 186a, Scope of Examination, has not been changed. Under
this rule, any witness or party may be examined "regarding any
matter, not privileged, which is relevant to the subject matter in-
volved in the pending action. 2 7 The remainder of the rule sets
forth certain inclusions and exclusions concerning discoverable evi-
dence. Rule 186b, providing for protective orders against harass-
ment and threatened violation of the privilege or work product
exclusions, is also unchanged. Rule 201, relating to compelling ap-
pearance of any person to take his deposition, has been reorga-
nized with some substantive changes.

2. Rule 167 - Discovery and Production of Documents and
Things for Inspection, Copying or Photographing2

a. Procedure. The new rule eliminates the necessity of filing a
motion with the court to require the production of documents and
other items sought to be examined or copied. The prior procedure
was cumbersome and time-consuming for lawyers and trial courts
and was unnecessary ninety percent of the time. Under the
amended rule any party may serve a request on any other party to

27. TEx. R. Civ. P. 186b.
28. See Appendix II at 660.
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produce these items. The request cannot be served on another
party until that party has filed a pleading or the time for filing a
pleading has elapsed. The request must specify a reasonable time,
place, and manner for production/examination and must be filed
with the clerk contemporaneously with service in accordance with
rule 21. All parties to the action must be provided copies. New rule
167 is expressly made subject to rule 186a, relating to scope of dis-
covery, and rule 186b, providing for protective orders. Generally,
the rule is based upon the procedures of rule 34(b) of the Federal
Rules of Civil Procedure. 9

The party upon whom a request is served must respond within
thirty days unless the time period is shortened or lengthened by
the court upon a showing of good cause. The response must state
with respect to each item or category of items that inspection or
other requested action will be permitted or must state objections
to the request. The rule requires that the respondent "shall there-
after comply with the request, except only to the extent that he
makes objections in writing to particular items, or categories of
items, stating specific reasons why such discovery should -not be
allowed."" ° As in the case of the request, all parties must be pro-
vided. with a copy of the response. Although the rule fails to spec-
ify that the response shall be filed with the clerk as well as served
on the other parties, it is apparent from the purposes and proce-
dures of the rule that a response must be filed in the same manner

29. See generally FED. R. Civ. P. 34(b). Rule 34(b) provides:
The request may, without leave of court, be served upon the plaintiff after com-

mencement of the action and upon any other party with or after service of the sum-
mons and complaint upon that party. The request shall set forth the items to be
inspected either by individual item or by category and describe each item and cate-
gory with reasonable particularity. The request shall specify a reasonable time, place,
and manner of making the inspection and performing the related acts.

The party upon whom the request is served shall serve a written response within
30 days after the service of the request, except that a defendant may serve a response
within 45 days after service of the summons and complaint upon that defendant. The
court may allow a shorter or longer time. The response shall state, with respect to
each item or category, that inspection and related activities will be permitted as re-
quested, unless the request is objected to,- in which event the reasons for objections
shall be stated. If objection is made to part of an item or category, the part shall be
specified. The party submitting the request may move for an order under Rule 37(a)
with respect to any objection to or other failure to respond to the request or any part
thereof, or any failure to permit inspection as requested.
Id.
30. TEx. R. Civ. P. 167(1)(d).
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