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ration is void as being contrary to public policy.1 8 Case law, however, has
not clearly defined the term "separate"; instead, the definition appears to
be "separate and apart,"19 although one court has declared the couple
must only be separated from bed, but not from board.20 This definition
suggests that the couple's intention determines whether they are
separated.2 '

Oral separation agreements, dividing property pursuant to an oral con-
tract, are also enforced.22 Adherence to the Statute of Frauds is unneces-
sary for the validity of such agreements,22 thus allowing the oral partition
of community property upon separation.2

4 Texas courts ignore the Stat-
ute of Frauds when enforcing separation agreements,2

5 recognizing sepa-
ration agreements as an exception to the rules requiring written partition

18. See, e.g., Simpson v. Simpson, 387 S.W.2d 717, 719 (Tex. Civ. App.-Eastland 1965,
no writ); Rodriquez v. Rodriquez, 233 S.W.2d 916, 918 (Tex. Civ. App.-Waco, 1950, no
writ); Blaine v. Blaine, 207 S.W.2d 989, 994 (Tex. Civ. App.-Dallas 1947, no writ).

19. See Myles v. Arnold, 162 S.W.2d 442, 445 (Tex. Civ. App.-El Paso 1942, writ ref'd)
(couple living together as husband and wife are not "separate and apart"); Wheat v. Wheat,
239 S.W. 667, 668 (Tex. Civ. App.-San Antonio 1922, no writ) (must intend to remain
permanently apart).

20. See Levy v. Goldsoll, 131 S.W. 420, 421 (Tex. Civ. App. 1910, writ ref'd).
21. See id. at 421. The couple, although living in the same apartment, did not occupy

the same bedroom and did not intend to act towards one another as husband and wife. Id.
at 421.

22. See, e.g., Loston v. Loston, 424 S.W.2d 316, 318 (Tex. Civ. App.-Houston [14th
Dist.] 1968, writ dism'd) (verbal separation agreement held valid); Callicoatte v. Callicoatte,
417 S.W.2d 618, 621 (Tex. Civ. App.-Waco 1967, writ ref'd n.r.e.) (parol partition upon
separation valid and enforceable); Cantrell v. Woods, 150 S.W.2d 838, 840 (Tex. Civ.
App.-Waco 1941, no writ) (parol partition of property upon separation upheld). But see
Comment, Misconceptions of Parol Partitions in Texas in Light of Statute of Frauds Re-
quirements, 23 BAYLOR L. REV. 75, 91-95 (1971). See generally Comment, The Effectiveness
of Parol Partitions of Community Property, 22 BAYLOR L. REV. 52 (1970).

23. See Loston v. Loston, 424 S.W.2d 316, 318 (Tex. Civ. App.-Houston [14th Dist.]
1968, writ dism'd) (Statute of Frauds not applicable to separation agreements); cf. Amarillo
Nat'l Bank v. Liston, 464 S.W.2d 395, 409 (Tex. Civ. App.-Amarillo 1970, writ ref'd n.r.e.)
(Denton, J., dissenting) (requirements of article 4624a (current version at TEX. FAM. CODE
ANN. ¤ 5.42 (Vernon 1975)) not applicable to a separation agreement partitioning commu-
nity property).

24. See, e.g., Loston v. Loston, 424 S.W.2d 316, 318 (Tex. Civ. App.-Houston [14th
Dist.] 1968, writ dism'd); Callicoatte v. Callicoatte, 417 S.W.2d 618, 621 (Tex. Civ.
App.-Waco 1967, writ ref'd n.r.e.); Cantrell v. Woods, 150 S.W.2d 838, 840 (Tex. Civ.
App.-Waco 1941, no writ).

25. See Loston v. Loston, 424 S.W.2d 316, 318 (Tex. Civ. App.-Houston [14th Dist.]
1968, writ dism'd); cf. Amarillo Nat'l Bank v. Liston, 464 S.W.2d 395, 409 (Tex. Civ.
App.-Amarillo 1970, writ ref'd n.r.e.) (Denton, J., dissenting), (argued separation agree-
ments are excepted from Statute of Frauds requirements). But see Hilley v. Hilley, 161 Tex.
569, 572, 342 S.W.2d 565, 567-68 (1961) (separation agreements not included as exception to
definition of wife's separate property).
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of community property by cohabitating spouses.2"

III. ORIGIN OF COMMUNITY PROPERTY IN TEXAS

The community property system of Texas was derived from Spanish
civil law and retained when English common law was adopted in 1840.1 A
major consideration for retaining community property was the protection
of property rights of married women18 Unlike common law, the commu-
nity property system preserved to the wife the individual ownership of
her separate property.2 9 Marital partnership, the cornerstone of the Span-
ish community property system, made the wife co-owner of all wealth ac-
cumulated during marriage with the exception of property given "sepa-
rate" status.30 This form of ownership was more favorable to the wife
than common law rules which gave the husband a freehold estate or inter-

26. A partition agreement by a husband and wife contemplating continued conjugal
relations is governed by the Texas Family Code. The validity of a partition agreement by a
separated couple, however, is determined by case law precedent, which only requires the
agreement be fair and equitable. See, e.g., Amarillo Nat'l Bank v. Liston, 464 S.W.2d 395,
409 (Tex. Civ. App.-Amarillo 1970, writ ref'd n.r.e.) (Denton, J., dissenting); Harding v.
Harding, 461 S.W.2d 235, 237 n.1 (Tex. Civ. App.-San Antonio 1970, no writ); Comment,
The Effectiveness of Parol Partition of Community Property, 22 BAYLOR L. REV. 52, 58
(1970).

27. See Rompel v. United States, 59 F. Supp. 483, 486 (W.D. Tex.) (community prop-
erty the law of Texas before and after becoming a state), rev'd on other grounds, 326 U.S.
367 (1945); 1840 Tex. Gen. Laws, ch. 2, § 1, at 3, 2 H. GAMMEL, LAWS OF TEXAS 177 (1898).

28. See, e.g., Dickson v. Strickland, 114 Tex. 176, 202, 265 S.W. 1012, 1022 (1924)
(state's obvious purpose of first regulations of marital rights to exclude rules of common law
that precluded wife's interest in separate estate); Barkley v. Dumke, 99 Tex. 150, 152, 87
S.W. 1147, 1147 (1905) (application of common law rules would lead to gross injustice for
married women); Cartwright v. Hollis, 5 Tex. 152, 163-64 (1849) (community system pre-
served to wife ownership of her separate property). See generally Huie, The Texas Consti-
tutional Definition of Wife's Separate Property, 35 TEXAS L. REV. 1054, 1054-55 (1957).

29. See, e.g., Dickson v. Strickland, 114 Tex. 176, 202, 265 S.W. 1012, 1022 (1924) (dis-
abilites under common law as to wife's property rights not adopted); Barkley v. Dumke, 99
Tex. 150, 152, 87 S.W. 1147, 1147 (1905) (protect the wife's right to hold property); Cart-
wright v. Hollis, 5 Tex. 152, 164 (1849) (rules preserved wife's separate property). See gener-
ally L. SIMPKINS, SPEER'S TEXAS FAMILY LAW § 12.2 (5th ed. 1976); Huie, The Texas Consti-
tutional Definition of Wife's Separate Property, 35 TExAS L. REV. 1054, 1056 (1957).

30. Accord, NovsiMA RECOPILACION, Book 10, Title 4, Law 1 (1805), in 2 W. DE FUNIAK,
PRINCIPLES OF COMMUNITY PROPERTY 12 (1943); Matienzo, Commentary to Novisima Recopi-
lacion, Book 10, Title 4, Law 1, Gloss I, Nos. 1-3 in 2 W. DE FUNIAK, PRINCIPLES OF COMMU-
NITY PROPERTY 72-74 (1943); see Lifson v. Dorfman, 491 S.W.2d 198, 200 (Tex. Civ.
App.-Eastland 1973, writ ref'd n.r.e.); George v. Taylor, 296 S.W.2d 620, 623 (Tex. Civ.
App.-Fort Worth 1956, writ ref'd n.r.e.). Under Spanish law property acquired after mar-
riage by gift or inheritance or the like became the separate property of the acquiring spouse.
NovIsIMA RECOPILACION, Book 10, Title 4, Law 2 (1805), in 2 W. DE FUNIAK, PRINCIPLES OF
COMMUNITY PROPERTY 13 (1943); see Graham v. Franco, 488 S.W.2d 390, 392-95 (Tex. 1972).

19801

5

Hunter: The Legal Effect of Marital Separation Agreements upon Community

Published by Digital Commons at St. Mary's University,



ST. MARY'S LAW JOURNAL

est in the real property of his wife. 3' Under common law the husband was
also entitled to the possession, use, and income of the property.32 By vir-
tue of marriage, the wife's tangible personal property became vested in
her husband."3

Texas not only adopted the Spanish doctrine of marital partnership,
but also the Spanish definitions of separate and community property.,
To secure the married woman's property rights, the definition of the
wife's separate property was written into the state constitution of 1845.1,
This definition is regarded as exclusive 6 and has remained unchanged. 7

The origin of the constitutional definition of marital property requires
Texas courts to consider Spanish rules when applying community prop-
erty principles,38 thus avoiding an incorrect application of common law

31. See Dickson v. Strickland, 114 Tex. 176, 202, 265 S.W. 1012, 1022 (1924). Under
common law upon marriage the wife's legal existence is extinguished, and all her personal
property rights and a lifetime freehold estate on her realty vests in the husband. Cartwright
v. Hollis, 5 Tex. 152, 155 (1849). The community property system makes the wife an equal
owner of all community property; unlike under common law the wife does not take her title
through or under her husband. Rompel v. United States, 59 F. Supp. 483, 486 (W.D. Tex.),
rev'd on other grounds, 326 U.S. 367 (1945).

32. See Bank of America v. Banks, 101 U.S. 240, 243 (1879); Hollis v. Francois, 5 Tex.
195, 200 (1849). See generally L. SIMPKINS, SPEER'S TEXAS FAMILY LAW § 12.2 (5th ed. 1976).

33. See, e.g., Bank of America v. Banks, 101 U.S. 240, 243 (1879); Jackson v. Jackson,
91 U.S. 122, 124 (1875); Dickson v. Strickland, 114 Tex. 176, 202, 265 S.W. 1012, 1022
(1924). See generally 1 AMERICAN LAW OF PROPERTY § 5.6 (1952). The wife, however, does
receive the advantages of dower as long as the husband dies first. See 1 AMERICAN LAW OF
PROPERTY § 5.6 (1952).

34. See Lee v. Lee, 112 Tex. 392, 398, 247 S.W. 828, 830 (1923) (principles of civil law
basis of laws relating to community property). See generally NOviSIMA RECOPILACION, Book
10, Title 4, Law 1 (1805), in 2 W. DE FUNIAK PRINCIPLES OF COMMUNITY PROPERTY 12-13
(1943); Matienzo, Commentary to Novisima Recopilacion, Book 10, Title 4, Law 1, Gloss 1,
Nos. 3-7, in 2 W. DE FUNIAK, PRINCIPLES OF COMMUNITY PROPERTY 73-76 (1943).

35. See TEX. CONST. art. VII, § 19 (1845). The definition of wife's separate property
reads, "All property, both real and personal, of the wife, owned or claimed by her.before
marriage, and that acquired afterwards by gift, devise, or descent, shall be her separate
property; . . ." Id.

36. Texas courts hold the constitutional definition of the wife's separate property de-
nies separate status to property acquired by means other than those defined therein. See,
e.g., Graham v. Franco, 488 S.W.2d 390, 392 (Tex. 1972); Hilley v. Hilley, 161 Tex. 569, 572,
342 S.W.2d 565, 567-68 (1961); Arnold v. Leonard, 114 Tex. 535, 540, 273 S.W. 799, 802
(1925).

37. See TEX. CONST. art. XVI, § 15. The Spanish definition of the wife's separate prop-
erty was changed to read "spouse's separate property" in the Texas Family Code. See TEX.
FAM. CODE ANN. § 5.01(a) (Vernon 1975).

38. See Sandoval v. Priest, 210 F. 814, 816 (5th Cir. 1914) (take judicial notice of laws
in force prior to Texas independence); Leake v. Saunders, 126 Tex. 69, 73, 84 S.W.2d 993,
994 (1935) (common law principles not applicable because marital rights have their origin in
civil law of Spain); cf. Rompel v. United States, 59 F. Supp. 483, 486 (W.D. Tex.) (commu-
nity property "law of Texas stems from the civil law"), rev'd on other grounds, 326 U.S. 367
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