STMARY'S

UNIVERITY Digital Commons at St. Mary's University

Faculty Articles School of Law Faculty Scholarship

2021

Testing Privilege: Coaching Bar Takers towards "Minimum
Competency" during the 2020 Pandemic

Afton Cavanaugh

Follow this and additional works at: https://commons.stmarytx.edu/facarticles

b Part of the Civil Rights and Discrimination Commons, Law and Race Commons, Legal Education
Commons, Legal Ethics and Professional Responsibility Commons, Legal History Commons, and the

Legal Profession Commons












2021] TESTING PRIVILEGE 379

C. The 2020 Problem

To illustrate how important the need to answer the question of how to
effectively measure competency truly is, enter a global pandemic and the
need for a radical shift from the normal path to licensure.'?! In March
and April 2020, as third-year law students began to wind down their
journey through law school and prepare to study for the bar exam, the
world shifted abruptly. 2 Graduates of the class of 2020 not only faced
the largest and swiftest shift in legal education in history, but they also
faced roiling social and political unrest.!2® Like the rest of the world,
law students grappled with issues involving housing, the wellbeing of
themselves and their loved ones, access to technology, financial
insecurity, and the death of loved ones.'*#* Some law students were better
able to weather the challenges posed by the pandemic.!?® Others,
particularly those from traditionally marginalized communities, struggled
to finish law school in the midst of the change brought on by the COVID-
19 pandemic.'?¢ Communities of color were especially hard hit by the

121. See Abrams et al., supra note 119 (“In the midst of all this uncertainty, thousands of
law school graduates who hope to soon become lawyers are trying to make plans, care for families,
pay their rent, and study for a bar exam to be offered on some future date perhaps under conditions
that could result in contracting a deadly virus.”).

122, See Marsha Griggs, An Epic Fail, 64 HOw. L. J. 1, 15 (2020) (illustrating the final
semester of law school for graduates in 2020 spring semester as the pandemic ushered, which
included last minute cancellations of bar exams “months into the bar study process” without a
replacement date(s), and a constant changing of locations and dates with little forewarning).

123. See id. at 12-14 (highlighting growing protests combatting racial injustice that
continued for months after George Floyd was murdered by law enforcement during the 2020
summer); see also David G. Broz, We are in the Midst of a Paradigm Shift for Higher Education,
GENSLER (Mar. 17, 2020), https://www.gensler.com/research-insight/blog/coronavirus-paradigm-
shift-for-higher-education [https://perma.cc/TZ9H-5DBU] (predicting how the changes in response
to the pandemic will potentially shape the future trajectory of higher education).

124. Abrams et al., supra note 119 (emphasizing it was the most vulnerable among law
school graduates who were burdened with the worst of the overwhelming uncertainty, such as those
students from low-income backgrounds who had to scramble to find replacement income for rent
and basic necessities).

125. See id. (describing how the needs of some law students varied and were exacerbated
by the pandemic).

126. See Lauren Hutton-Work & Rae Guyse, Requiring a Bar Exam in 2020 Perpetuates
Systemic Inequities in the Legal System, THE APPEAL (July 6, 2020), https://theappeal.org/2020-
bar-exam-coronavirus-inequities-legal-system/ [https:/perma.cc/ES8XG-FQXQ] (“Black students
noted that, because COVID-19 coincided with a national reckoning on race, they had been under
intense personal stress. Many expressed concerns about being unable to pay rent, health insurance,



380 THE SCHOLAR [Vol. 23:357

global health crisis.'?”

Concern about the fate of the July 2020 bar exam followed
immediately on the heels of the swift changes seen around the nation in
response to the COVID-19 pandemic.'?® Bar prep professionals in the
legal academy moved quickly to make recommendations that state bars
might consider implementing to ensure that anyone slated to take the bar
exam in the summer of 2020 would not find themselves unable to move
forward on the path to licensure.'?® The livelihood and wellbeing of
thousands of bar takers rested in the hands of bar examiners.!3° Yet,
state bar examiners were slow to respond at best and unfailing in their
unwillingness to heed bar examinee concerns at worst.!>! Since the vast

car loans and other necessary expenses if they could not start their jobs soon.”); see also Abrams
et al., supra note 120 (demonstrating how the issues that law students of color confront to become
a licensed attorney were amplified due to the pandemic).

127.  See generally Joseph R. Betancourt, Communities of Color Devastated by COVID-19:
Shifting the Narrative, HARV. HEALTH PUBL’G HARV. MED. SCH. (Oct. 22, 2020, 10:30 AM)
https://www.health harvard.edu/blog/communities-of-color-devastated-by-covid-19-shifting-the-
narrative-2020102221201 [https://perma.cc/7USQ-MBW8] (“The numbers were astounding:
Blacks and Latinos were four to nine times more likely to be infected by COVID than whites, even
in our nation’s top hot spots.”).

128. See, e.g., Guckert, supra note 119 (“Now, due to the COVID-19 crisis, the future of
the bar exam is in question. The State of California has suspended the July administration and is
planning to administer the test online in September.”). In March 2020, I taught two sections of Bar
Preparation for Credit at St. Mary’s School of Law. It was my fifth semester teaching Bar
Preparation for Credit. St. Mary’s returned on March 22, 2020, after taking an additional week off
following spring break to transition all curriculum online. In our first live, online class following
the break, I opened the class up for discussion about concerns regarding the July 2020 bar exam.
Inboth sections of my course I spent the entire class period listening to student concerns and sharing
my own thoughts about the possible routes the bar examiners might take. In the remaining weeks
of the semester, discussion about the fate of the bar exam was a topic in every class.

129. See, e.g., Claudia Angelos et al., The Bar Exam and the COVID-19 Pandemic: The
Need for Immediate Action, SCHOLARLY WORKS (Mar. 22, 2020), https://scholars.law.unlv.edu/cgi
fviewcontent.cgi?article=2309&context=facpub [https://perma.cc/N8T6-8TP4] (introducing and
discussing possible alternate solutions to licensing graduating law students for the 2020 class such
as online exams, exam administration to small groups, versions of emergency diploma privilege,
and supervised practice).

130. See generally id. (alluding to the precarious situation the legal world currently finds
itself in. Not only does the field of law need new lawyers, but these budding law students need the
financial security. The future of their careers as lawyers lives and dies through passing the bar
exam, giving tremendous power to bar examiners).

131. See Sara Randazzo, Coronavirus Pandemic Creates Bar Exam Chaos, WALL ST. J.
(July 17, 2020, 9:00 AM), https://www.wsj.com/articles/coronavirus-pandemic-creates-bar-exam-
chaos-11594990800#:~:text=The%20bar%20exam%2 C%20an%?20annual abolish%20this%20ye
ar%27s%20test%20altogether [https://perma.cc/TAJ5-MS9Q] (describing the turmoil created by
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majority of jurisdictions are reliant on the NCBE for the MBE exam (if
not the entire UBE),'32 one major factor was how the NCBE was going
to handle licensing its exam materials in the midst of a pandemic.'33 The
NCBE announced in March 2020 that it was going to make its decision
about whether to deploy the MBE, the MEE, and the MPT for a July
administration on or about Tuesday, May 5.1* The NCBE’s decision
would be based on whether there would be a “sufficient number of
jurisdictions and examinees to support equating of scores” and all the
scoring support and grader training associated with the exam.”!3>

the failure of state licensing boards in adapting to the situation created by the COVID-19 pandemic
and listing many of the states that have delayed the in-person testing weeks before the exams were
scheduled to begin or remain undecided in selecting an alternative); see also Shandyn Pierce,
2020 Bar Applicants Held Hostage by Hubris, LAW.COM (Sept. 08, 2020, 7:00 AM),
https://www .law.com/therecorder/2020/09/08/2020-bar-applicants-held-hostage-by-hubris/ [https:
//perma.cc/GJ63-YN48] (“In the midst of dual calamity, the time has come for us to admit that the
court’s expectations of applicants are inappropriate and traumatic.”).

132. See, e.g., Jurisdictions Administering the MBE, NAT'L CONF. BAR EXAM’RS,
https://www.ncbex.org/exams/mbe/ [https://perma.cc/Z6NC-5CBH] (illustrating almost all states
in the United States use the MBE that is provided by the NCBE).

133, Compare Griggs, supra note 122, at 9 (“[The National Conference of Bar Examiners
(“NCBE”) issued its own organizational policy paper pointing states away from diploma privilege,
supervised practice, and any path to licensure not involving a bar exam.”), with COVID-19 and the
July 2020 Bar Exam, BAR EXAM'R (2020), https:/thebarexaminer.org/article/fall-2020/covid-19-
july-bar-exam/ [https://perma.cc/JBA2-KGQ2] (“As shown in the timeline below, NCBE quickly
addressed how to assist jurisdictions by announcing that we would make our exam materials
available on two additional dates in the fall, and later announcing an emergency remote testing
option for early October.”).

134, COVID-19 and the July 2020 Bar Exam, supra note 133.

135. COVID-19 and the July 2020 Bar Exam, supra note 133; Stephanie Francis Ward,
Decision About Releasing July Bar Exam Materials Will Come in May, NCBE says, AM. BAR
ASS’NJ. (Mar. 27,2020, 1:43 PM), https://www.abajournal.com/news/article/ncbe-decision-about-
releasing-july-bar-exam-materials-will-come-in-may [https://perma.cc/C7CL-55JK].

Following my first live, online Bar Preparation for Credit class, on March 26, 2020, at 5:58 PM,
the NCBE released the update about its approach to working with jurisdictions to ensure the bar
exam could move forward. My email to the class stated in part:

T have promised to provide updates regarding the bar exam when I receive them. A few hours ago,
the NCBE released an update about their portions of the bar exam that they license to Texas—
including the MBE and MPT. Their decisions will have an impact on what Texas decides to do.
I have copied the update below for you.

This does not give us definitive answers, but here are my thoughts/opinions on what this means for
you. Texas will probably wait until close to the May Sth date the NCBE has sent out to make a
decision which means the bar is still scheduled to take place at its normal time until that decision is
made. Until the NCBE has made their decision, will need to wait to know if it will have access to
the MBE and MPT. It looks like there is some coalescing around a possible date in later fall if July
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Effectively, this announcement left each jurisdiction to decide how it
wanted to handle licensure.'*¢ However, the NCBE also made it clear
that the bar exam was still the only real way to ensure competency to
practice law by releasing a white paper that acknowledged the plight of
2020 graduates—particularly those from “low income” and “vulnerable
populations”—and then sought to systematically push back on any
consideration of options for licensure that eliminated the bar exam.'3”
Bar examiners across the country largely aimed to continue to require the
bar exam for licensure even as the pandemic worsened. % As promised,

can’t go forward. That the NCBE is willing to make additional materials available for a fall date is
a good sign that you may not have to wait until February if July does not occut.

Finally, one of the key things for all of you is that May 5th is before bar study begins. Typically,
you start around mid-to-late May. That will help commercial companies adjust their scheduled
accordingly before you have begun to use your course. A decision could come sooner, but this gives
us a timeline that won’t have you start studying for no reason.

E-mail from Afton Cavanaugh, Director of Law Success and Service Professor, St. Mary’s
University School of Law, to course students (Mar. 26, 2020, 9:38 PM) (on file with author). As
early as March 2020, future summer 2020 examinees were concerned about the possibility they
would not be able to take the bar exam. Even my attempts at reassurance turned out to be false as
the bar exam changed forms many times after the May 5th date. The uncertainty started at the same
time higher education institutions around the United States shifted to online learning.

136. Ward, supra note 135 (“Jurisdictions are at varying points on a decision about a July
administration. Some have felt the impact of COVID-19 more severely than others. The goal is
that by May 5 we will all know more and can have more confidence in our decision about whether
there will be a July exam anywhere.”).

137.  See Bar Admissions During the COVID-19 Pandemic: Evaluating Options for Class
of 2020, NAT'L CONF. BAR EXAM’R 1-3, 5, 7 (Apr. 9, 2020), https://www.ncbex.org/pdfviewer/
Hile=%2Fdmsdocument%2F239 [https://perma.cc/8SY8-ZL3L] (criticizing any temporary paths
to licensure that would eliminate the need to take the bar exam; the NCBE further included a
defense of the bar exam’s ability to measure competency to practice law. Moreover, the NCBE
acknowledged the disproportionate social burdens the bar exam places on minority communities
but explained the difference in passage rates is a reflection of the historical unequal societal issues
that stem from education, experiences, and opportunities that the NCBE is not responsible for and
cannot be expected to account for in testing. However, one may question the motivations of a
private entity—such as the NCBE—whose existence relies on the continued use of the bar exam,
arguing the bar exam is the only valid way to measure competency). One might question the
motivations of a private entity that’s ongoing existence relies on the continued use of the bar exam,
arguing that the bar exam is the only valid way to measure competency.

138. See Bar Exam Modifications During COVID-19: 50-State Resources, JUSTIA,
https://www justia.com/covid-19/50-state-covid-19-resources/bar-exam-modifications-during-cov
id-19-50-state-resources/ [https:/perma.cc/9JQQ-BUNP] (providing a state-by-state breakdown of
decisions regarding bar licensure and the bar exam amongst the COVID-19 pandemic). Certainly,
2020 was not an easy time to serve as a bar examiner. The task of weighing and implementing
options fell to understaffed agencies and overworked staff members who made what they felt were
the best decisions based on the resources and information available to them.
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in May 2020, the NCBE announced that it would make additional exam
materials available on new dates in the fall for states that wanted to see if
time lessened the rising cases of COVID-19.13° Chaos ensued as states
made decisions about bar exams and then had to change them as the
pandemic raged into the summer.'#° Live, in-person proctored exams
were cancelled by a number of states and online exams were added into
the mix.'*! Left with little choice, some states abandoned the UBE and
sought to test applicants in their own way to ensure an exam of some kind
was given before licensure.'*> Moreover, online bar testing software
platforms failed and exposed bar taker data to hackers.!#> As hostages
to the state bar requirements for licensure, bar takers could only sit back
and watch the comedy of errors and poor planning unfold.'4#

In the quest to protect the public from incompetent lawyers, bar
examiners all over the nation showed little concern for the thousands of

139.  Evaluating Options for Class of 2020, supra note 137, at 2 (providing for two
additional testing dates after the traditional July dates).

140. See, e.g., JUSTIA, supra note 138 (comparing the state-by-state decision making at the
beginning of the pandemic and seeing the rapid shift in plans each state undertook with regard to
conducting the bar exam as the pandemic progressed); see also Abigail Johnson Hess, ‘Literal
Hell—How the Pandemic Made the Bar Exam Even More Excruciating for Future Lawyers,
CNBC MAKE IT (Aug. 19, 2020, 5:40 PM), https://www.cnbc.com/2020/08/19/literal-hellthe-
pandemic-has-made-the-bar-exam-more-excruciating. html [https://perma.cc/V2KQ-4CTZ]
(representing the disorganization prospective bar examinees experienced as states continued
changing plans from an in-person July bar exam to a last minute online examination or its
postponement and the adverse effect it had on the examinees).

141. See Hess, supra note 140 (demonstrating how multiple jurisdictions, including
Washington D.C., New York, and Illinois chose to transition to an online exam format in the face
of the challenges posed by the pandemic).

142, Id

143, See, e.g., David Jesse, Michigan Online Bar Exam Crashes in Middle of Testing;
Hacking Attempt Blamed, DETROIT FREE PRESS (July 28, 2020, 7:34 PM), https://www.freep.com
/story/news/education/2020/07/28/michigan-online-bar-exam-crashes-test-examsoft/5526919002/
[https://perma.cc/V3HR-35U35] (“Michigan’s online bar exam crashed Tuesday about an hour into
the exam, temporarily locking out aspiring lawyers taking the hours-long test. After the test was
complete later in the day, the Michigan Supreme Court and the state Board of Law Examiners
issued a statement saying the crash was the result of a hacking attempt.”); see also, e.g,
Sam Skolnik, Ocfober Online Bar Exams Spark Technology, Privacy Concerns, BLOOMBERG L.
(Aug. 18, 2020, 5:00 AM), https://news.bloomberglaw.com/us-law-week/october-online-bar-
exams-spark-technology-privacy-concerns [https://perma.cc/35D2-FCRQ] (relating the various
challenges like software crashes, breaches of cybersecurity, or failed examinee identification
encountered as states prepared for online bar testing).

144, See Jesse, supra note 143 (“The glitch confirmed the fears of many test-takers, some
of whom spent the days before the test asking for it be canceled.”).
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lives impacted by their delayed and seemingly out-of-touch decisions. 4>

Those looking to take the bar in the summer of 2020 paid a toll greater
than any class before them for the ability to obtain a law license.14® And
for what? For an exam with its roots in discriminatory motivations with
no proven connection to ascertaining the true minimum competence of
someone to practice law.1#7 All the chaos swirled around the insistence
that the bar exam must go on against all odds and that proposed
alternative paths to licensure were not acceptable methods of protecting
the public.'#® The COVID-19 pandemic catapulted forward the growing
disagreement between the NCBE and state bar examiners on one side and

145, See Angelos et al., supra note 129 (“Candidates seeking to take the July bar exam have
been tossed into a limbo clouded by job uncertainty, financial hardship, and deep personal anxiety.
Alternatives to this licensing abyss exist. . . . Jurisdictions could license lawyers based on their
successful completion of a rigorous three-year JD program at accredited law schools. They could
make those licenses provisional, requiring graduates to work under a more senior lawyer’s
supervision for their first two years. States could impose other educational requirements, such as
mandatory mentoring or continuing legal education. They could even require weeks (or months) of
supervised practice before granting these licenses. Wouldn’t three years of full-time professional
education plus supervised practice on real client matters demonstrate a new lawyer’s competence
to practice law? The answer from courts and bar examiners seems to be ‘no.””); see also Texas
Board of Law Examiners’ Personal, YOUTUBE, https:/www.youtube.com/channel/lUCj9OYN
qt4Ml-sbttNi_DMS5A  [https://perma.cc/Q4CX-53CN] (showing the Texas Board of Law
Examiners (BLE) meetings during the spring/summer 2020 that included time for public comment
urging the Texas BLE to consider alternatives to the bar exam). Examinees noted the challenges
they faced in scrambling to cover additional time off work, being fired from jobs due to the ever-
changing time frame of the exam, technological challenges, and financial challenges. I attended
every meeting and watched as many of the bar takers I was assisting that summer offered comments
describing the hardships they were facing to be ready for the bar exam. In each of these meetings,
the board members thanked everyone for the comments and with little discussion pressed forward
with the bar exam and whatever adjustment needed to be made to ensure the exam could take place
at some point in 2020.

146. See Hess, supra note 140 (recognizing the significant stressors placed on examinees
and criticizing bar examiners for placing the necessity of licensing that allegedly tests
“competency” during a pandemic over the safety and well-being of the students who were forced
to deal with the stress of the pandemic and the uncertainty of being able to start their job on time).

147. Cf Abrams et al., supra note 119 (asserting the bar exam’s stated goal of licensing
those who are ready for the practice of law is inconsistent with its prejudicial history and
discriminatory impact).

148.  See Evaluating Options for Class of 2020, supra note 137, at 1-3 (“Diploma privilege
in effect removes the public protection function vested in the courts and places it with the law
schools, but with no independent, vetted, objective, or consistent final check on whether graduates
are in fact competent to provide legal services. The Public, and certainly legal employers, rely on
passage of the bar examination as a reliable indicator of whether graduates are ready to begin
practice.”).
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the legal academy on the other about the ability of the bar exam to test
the competency of new attorneys.'4°

The bar exam has always tested the privilege of its takers at least as
much as it has tested their ability to memorize and apply law.'>°® The
COVID-19 pandemic only cast a spotlight on this longstanding issue that
the legal profession has been slow to come to terms with over the
years.'>! In a pandemic, when so many are struggling financially, when
so many fear for their health, when so many are unable to access the
technology needed in the increasingly virtual world, and when so many
face challenges in housing and child care, it is much harder to write off
the impact these challenges pose to success on the bar exam as simply
part of societal problems too big to be addressed by any one licensing
exam.'>2 Rather, a new generation of soon-to-be-lawyers watched as

149. See Abrams et al., supra note 119 (“Far too often, the bar exam measures privilege and
opportunity, rather than competency to practice law. This privilege includes being able to study
for months without the necessity to work; being able to pay thousands of dollars for a commercial
bar preparation course; and being able to have a safe and comfortable place to study day-after-day
without the disruption of caregiving responsibilities. The conditions under which graduates are
now trying to persevere guarantees that existing inequalities—built in large part on race, class,
disability status, and gender—will be exacerbated.”); see also Griggs, supra note 122, at 18
(providing the numerous uncanny hardships imposed upon the 2020 bar exam takers. “For most
bar takers, the story of 2020 is one that got progressively worse. States refused to acknowledge a
need to provide licensure alternatives because COVID-19 made an in-person exam unsafe, and, at
the same time, required applicants to sign assumption of risk liability waivers to hold them
harmless . . . .”). But see Evaluating Options for Class of 2020, supra note 137, at 2-3 (reinforcing
the NCBE’s stance recognizing the hardships COVID-19 caused on the class of 2020 but
maintaining that the bar exam is the best way forward).

150. See Abrams et al., supra note 119 (postulating the bar exam lopsidedly discriminates
against vulnerable law students with fewer resources); see also Griggs, Building a Better Bar Exam,
supra note 118, at 16, 27 (asserting the UBE fails to measure competency and “fails to take into
account the varied learning styles and testing strengths of our students.”); see also Howarth &
Wegner, supra note 118, at 414 (demonstrating there is no standard understanding of what
constitutes minimum competence for law practice in the legal profession).

151. See Griggs, supra note 122, at 5 (emphasizing how marginalizing the bar exam process
is to underprivileged exam takers).

152. Not that the NCBE did not try to do exactly that in their effort to ensure the bar exam
remained the only path to licensure in most state. Compare Evaluating Options for Class of 2020,
supra note 137 (defending the continued use of the bar exam while at the same time noting the
unprecedented circumstance facing law students in the time of COVID-19); with Abrams et al.,
supra note 119 (noting already existing factors when compounded with the hardships created by
COVID-19 will continue to affect the most vulnerable law students). In my years of preparing
students for the bar exam, all of these factors have prevented success on the bar exam for different
graduates at different times. Bar takers that have children at home, need to work while studying
for the bar exam, struggle with the cost of commercial courses, struggle with their health or the



