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protected by promoting consumer action,*® rather than relying upon pub-
lic enforcement by the Attorney General.®” Furthermore, the TDTPA was
intended to deter unscrupulous vendors from engaging in deceptive prac-
tices by allowing injured consumers to recover “treble damages.”*®

The need for allowing the recovery of three times the actual damages
sustained by a consumer developed because of the small amount of dam-
ages usually involved in consumers cases.®® Unscrupulous vendors were

Johnson v. Beneficial Management Corp., 538 P.2d 510, 513 (Wash. 1975) (concept of action
for deceptive trade practices unknown at common law). See generally D. BracG, P. Max-
wELL & J. LoNGLEY, TExas CoONSUMER Law vii (1978); Maxwell, Public and Private Rights
and Remedies Under the Deceptive Trade Practices—Consumer Protection Act, in STATE
BAR oF Texas, Texas ConsuMER Law roR GENERAL PracTiTIONERS, Ch.E at 1 (1977), also
printed in 8 ST. MaARY's L.J. 617, 617 (1977); see also D. BraGG, P. MAXWELL & J. LONGLEY,
Texas ConNsUMER LiticaTion 177 (1978); Hill, Introduction to Consumer Law Symposium, 8
St. MARY’ LJ. 609, 613 (1977); Lovett, Private Actions for Deceptive Trade Practices, 23
Apmin. L. Rev. 271, 271 (1971) (private remedies desirable for consumer bargaining power
and disciplining fraud in the marketplace); Lovett, State Deceptive Trade Practice Legisla-
tion, 46 TuL. L. REv, 724, 749 (1972) (statutory remedy gives consumer leverage to obtain
fair treatment).

36. See Woo v. Great Southwestern Acceptance Corp., 565 S.W.2d 290, 298 (Tex. Civ.
App.—Waco 1978, writ ref’d n.r.e.) (act designed to encourage consumer to litigate griev-
ances); McDaniel v. Dulworth, 550 S.W.2d 395, 396 (Tex. Civ. App.—Dallas 1977, no writ)
(legislative intent to encourage consumer to seek redress); 1973 Tex. Gen. Laws, ch. 143, sec.
1, § 17.44, at 322-23. Compare Bragg, Now We're All Consumers! The 1975 Amendments to
the Consumer Protection Act, 28 BayLor L. REv. 1, 3, 18 (1976) (treble damages evidence
legislative intent to provide consumer incentive to sue on small claims) and Lynn, A Rem-
edy for Undermade and Oversold Products—The Texas Deceptive Trade Practices Act, 7
St. MaARY’s L.J. 698, 721 (1976) (treble damages awarded consumer encourages consumer
redress and enhances statute’s deterrent effect) and Comment, The Texas Deceptive Trade
Practices—Consumer Protection Act: Application to Professional Malpractice, 8 Sr.
Mary’s L.J. 763, 769 (1977) (incentive for consumer litigation found in treble damages) with
Lovett, State Deceptive Trade Practice Legislation, 46 TuL. L. Rev. 724, 745 (1972) (puni-
tive damages serve function, but may tempt unwarranted claims).

37. See Woods v. Littleton, 554 S.W.2d 662, 670 (Tex. 1977) (treble damages create
consumer incentive to file suit, lessening demand for public enforcement); Leikam & Corbin,
Woods v. Littleton: Consumerism Comes of Age, 18 S. Tex. L.J. 477, 481 (1977) (treble
damages reduce necessity for public enforcement actions). See generally D. Brace, P. Max-
weLL & J. LoNGLEY, TEXAS CONSUMER LITIGATION v-vi, § 8.01, at 177-79 (1978); Lynn, A
Remedy for Undermade and Oversold Products—The Texas Deceptive Trade Practices
Act, T StT. MARY's L.J. 698, 720-21 (1976); Comment, The Texas Deceptive Trade Prac-
tices—Consumer Protection Act: Application to Professional Malpractice, 8 ST. MARY'S
L.J. 763, 769 (1977); Doggett, “How Much Does It Hurt?”, supra note 8, at 5.

38. See, e.g., Woods v. Littleton, 554 S.W.2d 662, 669 (Tex. 1977) (legislature provxded
treble damages to deter unscrupulous sellers); Woo v. Great Southwestern Acceptance
Corp., 565 S.W.2d 290, 298 (Tex. Civ. App.—Waco 1978, writ ref’d n.r.e.) (as a deterrent to
unlawful conduct, consumer allowed recovery of treble damages under TDTPA); McDaniel
v. Dulworth, 550 S.W.2d 395, 396 (Tex. Civ. App.—Dallas 1977, no writ) (legislature .in-
tended treble damages to deter unscrupulous sellers).

39. See D. BRAGG, P. MAXWELL & J. LoNGLEY, TExASs CoNSUMER LITIGATION § 8.01, at
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free to defraud consumers with virtual impunity because few consumers
could afford to pursue a legal remedy for recovery of such small
amounts.*® This was particularly true considering the heavy burden of
proof and high legal costs involved in consumer cases.*!

Four years after implementation of the TDTPA, however, the question
of whether treble damages were to be mandatorily awarded remained un-
answered.** The Texas Supreme Court finally resolved this issue in

176-77 (1978); Comment, The Texas Deceptive Trade Practices—Consumer Protection Act:
Application to Professional Malpractice, 8 ST. MARY’s L.J. 763, 769 (1977); cf. Woods v.
Littleton, 554 S.W.2d 662, 669-70 (Tex. 1977) (treble damages encourage consumers to sue);
McDaniel v. Dulworth, 550 S.W.2d 395, 396 (Tex. Civ. App.—Dallas 1977, no writ) (treble
damages an incentive for consumer redress). See generally Nicewander, The Impact of Con-
sumer Laws on Your Everyday Practice, in STATE BAR oF TEXAS, TExXAs CONSUMER LAw POR
GENERAL PRACTITIONERS, Ch.A at 1 (1977); Hearing on S.B. 357, supra note 3, at 46; Long-
ley, Consumer Protection, supra note 19, at 1. It has been argued treble damages were in-
tended as a penalty against the seller. See, e.g., Riverside Nat’l Bank v. Lewis, 22 Tex. Sup.
Ct. J. 212, 2156 (Feb. 10, 1979); Spradling v. Williams, 566 S.W.2d 561, 565 (Tex. 1978)
(Greenhill, C.J., concurring); Singleton v. Pennington, 568 S.W.2d 367, 375-76 (Tex. Civ.
App.—Dallas 1977, writ granted).
40. Cf. Walker v. Sheldon, 179 N.E.2d 497, 499, 223 N.Y.S.2d 488, 492 (1961) (infre-
quent litigation will not deter illicit business). In Walker v. Sheldon, the New York Court of
Appeals noted:
In the calculation of his expected profits, the wrongdoer is likely to allow for a certain
amount of money which will be returned to those victims who object too vigorously
and he will be perfectly content to bear the additional cost of infrequent litigation as
the price for continuing his illicit business.

Id. at 499, 223 N.Y.S.2d at 492.

41. See Telephone interview with David Bragg, Chief of the Consumer Protection Divi-
sion, Office of the Attorney General of the State of Texas, in Austin (Jan. 9, 1980). See
generally D. BRAGG, P. MAXWELL & J. LONGLEY, Texas CoNSUMER LiTicaTION § 8.01, at 176-
77 (1978); Hill, Foreword to D. BRAGG, P. MAXWELL & J. LONGLEY, TEXAS CONSUMER LiTIGA-
TION v (1978); Maxwell, Public and Private Rights and Remedies Under the Deceptive
Trade. Practices—Consumer Protection Act, in STATE BaR or TExAs, TeExas CONSUMER Law
POR GENERAL PrACTITIONERS, Ch.E at 1 (1977), also printed in 8 St. MARY's L.J. 617, 618
(1977); Nicewander, The Impact of Consumer Law on Your Everyday Practice, in STATE
BARr or TExas, TeExas ConsuMER LAw ForR GENERAL PractiTioNERs, Ch.A at 1 (1977); Hill,
Introduction to Consumer Law Symposium, 8 St. MARY’s L.J. 609, 609-10 (1977); Lovett,
Private Actions for Deceptive Trade Practices, 23 ApMiN., L. Rev. 271, 271-74 (1971);
Lovett, State Deceptive Trade Practice Legislation, 46 TuL. L. Rev. 724, 747-48 (1972);
Lynn, A Remedy For Undermade and QOversold Products—The Texas Deceptive Trade
Practices Act, 7 St. MarY’s L.J. 698, 721 (1976); Comment, Translating Sympathy for
Deceived Consumers into Effective Programs for Protection, 114 U. Pa. L. Rev. 395, 409
(1966). ’ .

42. Compare Mallory v. Custor, 537 S.W.2d 141, 143 (Tex. Civ. App.—Austin 1976, no
writ) (treble damages permissive not mandatory under TDTPA) with McDaniel v. Dul-
worth, 550 S.W.2d 395, 396 (Tex. Civ. App.—Dallas 1977, no writ) (treble damages like
attorneys’ fees mandatory not discretionary under TDTPA).
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