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of the Model Code reveals that nowhere did it use the term "informed

consent," even though the term "consent" was mentioned in at least eight

Ethical Considerations (ECs)62 and eight Disciplinary Rules (DRs).63 By
1980, "informed consent," as a term of art, had not yet found a place in the

language of lawyer discipline, nor in the developing field of legal malpractice.

In 1980, Professor Mark Spiegel wrote:

The doctrine of informed consent ... combines the patient's right to make a
decision with a requirement that the physician provide sufficient information
to make the exercise of that right meaningful. No similar general doctrine
applies to the lawyer-client relationship.6 4

Yet, it is possible to see that by 1980 the law of lawyering was moving in

the direction of recognizing the doctrine of informed consent as a key

principle. At least two ECs6 5 and four DRs6 6 in the Model Code coupled

consent with a requirement of full disclosure. One DR was even more

specific, conditioning consent to an aggregate settlement on the prior

disclosure of the "existence and nature of all the claims . ... "67 By 1986,
Professor Charles Wolfram's landmark hornbook, Modern iLgal Ethics, richly

detailed "[a] fuller description than the lawyer codes suggest" concerning

"the contents of a disclosure or consultation specifically addressed to

conflicts problems."6 8

In 1983, the Model Code of Professional Responsibility was superseded

as a pattern ethics code by the ABA ModelRules of Professional Conduct (Model
Rules).6 9 The Model Rules have frequently been amended. The current

version of the Model Rules defines the term "informed consent" as follows:

jurisdiction had taken steps to adopt the Code except three states . . . . Two of those states adopted

the Code soon thereafter, and it has had a strong influence in California as well .... " Id. at 56-57

(footnote omitted).

62. See MODEL CODE OF PROF'L RESP. ECS 2-21, 2-22, 4-2, 4-5. 5-3, 5-16, 6-3, 7-18 (AM. BAR

ASS'N 1980) (mentioning "consent").

63. See id. at DRS 2-107, 4-101, 5-101, 5-104, 5-105, 5-106, 5-107, 7-104 (noting the same).

64. Spiegel, supra note 13, at 48-49.

65. See MODEL CODE OF PROF'L RESP. ECS 4-2, 4-5 (AM. BAR ASS'N 1980) (requiring consent

after full disclosure).

66. See id. at DRS 4-101, 5-101, 5-104, 5-107 (requiring the same).

67. Id. at DR 5-106.

68. WOLFRAM, supra note 61, at 345.

69. See Michael S. Ariens, American Legal Ethics in an Age ofAnxiey, 40 ST. MARY'S L.J. 343, 348

(2008) (footnotes omitted) ("Despite [the Model Code's] overwhelming success, the ABA appointed a

commission in 1977 to evaluate 'all facets of legal ethics.' The commission, chaired by Nebraska lawyer

Robert Kutak, fashioned the Model Rules of Professional Conduct, approved by the ABA in 1983.").
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"Informed consent" denotes the agreement by a person to a proposed course
of conduct after the lawyer has communicated adequate information and
explanation about the material risks of and reasonably available alternatives to

the proposed course of conduct.7 0

The term informed consent, which was added to the Model Rules in 2002,
"replaced the term 'consent after consultation,' which had been used in the

rules as promulgated in 1983."71 "[The] change in terminology was not

controversial, because everyone agreed that the original phraseology was

intended to convey exactly the same meaning .... "72

The term "informed consent" is used today in the Model Rules in ten

blackletter rules (often coupled with a requirement that the informed

consent be "confirmed in writing"') 7 3 and eight official comments.7 4 The

blackletter rules provide as follows:

* Model Rule 1.2 ("Scope of Representation & Allocation of

Authority Between Client & Lawyer"): "A lawyer may limit the

scope of the representation if the limitation is reasonable under the

circumstances and the client gives informed consent[;]" 75

* Model Rule 1.4 (Communications): "A lawyer shall ... promptly

inform the client of any decision or circumstance with respect to

which the client's informed consent, as defined in Rule 1.0(e), is

required by these Rules[;]" 76

* Model Rule 1.6 (Confidentiality of Information): "A lawyer shall not

reveal information relating to the representation of a client unless

the client gives informed consent, the disclosure is impliedly

authorized in order to carry out the representation or the disclosure

70. MODEL RULES OF PROF'L CONDUCT R. 1.0(e) (AM. BAR ASS'N 2020).

71. GEOFFREY C. HAZARD,JR. ET AL., THE LAW OF LAWYERING 3-6 (4th ed. 2020).

72. Id.

73. See MODEL RULES OF PROF'L CONDUCT R. 1.0(b) (AM. BAR ASS'N 2020) ('"Confirmed in

writing,' when used in reference to the informed consent of a person, denotes informed consent that

is given in writing by the person or a writing that a lawyer promptly transmits to the person confirming

an oral informed consent. . . . If it is not feasible to obtain or transmit the writing at the time the

person gives informed consent, then the lawyer must obtain or transmit it within a reasonable time

thereafter.").

74. Id. at R. 1.1 cmt. 6, R. 1.7 cmt. 1, R. 1.10 cmt. 6, R. 1.17 cmt. 11, R. 3.7 cmt. 6, R. 5.4 cmt. 2,
R. 6.5 cmt. 2, R. 8.5 cmt. 5.

75. Id. at R. 1.2(c).

76. Id. at R. 1.4(a)(1).
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is permitted by paragraph (b) [which details seven exceptions to the

duty of confidentiality;]" 7 7

* Model Rule 1.7 ("Conflict of Interest: Current Clients"):

"Notwithstanding the existence of a concurrent conflict of

interest . . . a lawyer may represent a client if . . . each affected client

gives informed consent, confirmed in writing[;]" 78

* Model Rule 1.8 (Conflict of Interest: Current Clients: Specific

Rules):

(a) A lawyer shall not enter into a business transaction with a client
or knowingly acquire an ownership, possessory, security or other
pecuniary interest adverse to a client unless:

(3) the client gives informed consent, in a writing signed by the

client, to the essential terms of the transaction and the
lawyer's role in the transaction, including whether the lawyer
is representing the client in the transaction;7 9

(f) A lawyer shall not accept compensation for representing a client
from one other than the client unless:

(1) the client gives informed consent;80

(g) A lawyer who represents two or more clients shall not participate
in making an aggregate settlement of the claims of or against the
clients, or in a criminal case an aggregated agreement as to guilty
or nolo contendere pleas, unless each client gives informed

consent, in a writing signed by the client.8 '

* Model Rule 1.9 (Duties to Former Clients):

(a) A lawyer who has formerly represented a client in a matter shall
not thereafter represent another person in the same or a
substantially related matter in which that person's interests are

77. Id. at R. 1.6(a)-(b).
78. Id. at R. 1.7(b)(4).
79. Id. at R. 1.8(a)(3).
80. Id. at R. 1.8(f)(1).
81. Id. at R. 1.8(g).
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materially adverse to the interests of the former client unless the
former client gives informed consent, confirmed in writing.82

(b) A lawyer shall not knowingly represent a person in the same or a

substantially related matter in which a firm with which the lawyer
formerly was associated had previously represented a client

(1) whose interests are materially adverse to that person; and

(2) about whom the lawyer had acquired information protected

by Rules 1.6 and 1.9(c) that is material to the matter; unless
the former client gives informed consent, confirmed in
writing.8 3

* Model Rule 1.11 ("Special Conflicts of Interest for Former &

Current Government Officers & Employees"):

(a) Except as law may otherwise expressly permit, a lawyer who has
formerly served as a public officer or employee of the

government:

(1) is subject to Rule 1.9(c) [restricting use or disclosure of
information concerning a former client]; and

(2) shall not otherwise represent a client in connection with a
matter in which the lawyer participated personally and
substantially as a public officer or employee, unless the
appropriate government agency gives its informed consent,
confirmed in writing, to the representation.8 4

(d) Except as law may otherwise expressly permit, a lawyer currently

serving as a public officer or employee:

(1) is subject to Rules 1.7 and 1.9; and

(2) shall not:

(i) participate in a matter in which the lawyer participated

personally and substantially while in private practice or
nongovernmental employment, unless the appropriate

82. Id. at R. 1.9(a).
83. Id. at R. 1.9(b).
84. Id. at R. 1.11(a)(1)-(2).
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government agency gives its informed consent,
confirmed in writing ... .85

* Model Rule 1.12 ("Former Judge, Arbitrator, Mediator or Other

Third-Party Neutral"):

(a) Except as stated in paragraph (d), a lawyer shall not represent

anyone in connection with a matter in which the lawyer
participated personally and substantially as a judge or other

adjudicative officer or law clerk to such a person or as an
arbitrator, mediator or other third-party neutral, unless all parties
to the proceeding give informed consent, confirmed in writing.8 6

* Model Rule 1.18 (Duties to Prospective Client): "When the lawyer

has received disqualifying information . . . representation is

permissible if (1) both the affected client and the prospective client

have given informed consent, confirmed in writing"; 8 7 and

* Model Rule 2.3 ("Evaluation for Use by Third Persons"): "When

the lawyer knows or reasonably should know that the evaluation is

likely to affect the client's interests materially and adversely, the

lawyer shall not provide the evaluation unless the client gives

informed consent."8 8

The unifying threat running throughout these black letter rules is that a

clear majority of the quoted informed consent provisions deal with conflicts

of interest.8 9 However, four of the informed consent provisions are

definitely more wide-ranging and may apply to matters not involving

conflicts of interest. These include: Model Rule 1.2 (Scope of

Representation);90 Model Rule 1.4 (Communications), Model Rule 1.6

85. Id. at R. 1.11(d)(1)-(2)(i).
86. Id. at R. 1.12(a).

87. Id. at R. 1.18(d)(1).

88. Id. at R. 2.3(b).

89. See RESTATEMENT (THIRD) OF THE L. GOVERNING LAWS. 122 (AM. L. INST. 2000)

("(1) A lawyer may represent a client notwithstanding a conflict of interest prohibited by

121 if each affected client or former client gives informed consent to the lawyer's representation.

Informed consent requires that the client or former client have reasonably adequate information about

the material risks of such representation to that client or former client.").

90. See SCB Diversified Mun. Portfolio v. Crews & Assocs., No. 09-7251, 2012 WL 13708, at *2

(ED. La. Jan. 4, 2012) (noting plaintiff unsuccessfully sought to recover damages against the
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(Confidentiality of Information), and Model Rule 1.1 comment 6

(Competence).9 ' Thus, it is not possible to minimize the breadth of

informed consent principles in lawyer discipline by dismissing them as

merely special rules related to conflicts of interest. Instead, these disclosure

requirements define a broader range of obligations.

A failure to obtain informed consent when required by applicable

disciplinary rules will, of course, give rise to disciplinary liability.9 2 The next

Part examines how informed consent principles have been broadly

incorporated into legal malpractice jurisprudence. Three types of cases are

examined: (1) malpractice cases applying the informed consent provisions

set down in the Model Rules or state variations thereof; (2) malpractice cases

expressly recognizing the obligations of lawyers to obtain informed consent,
but not expressly relying on provisions in the Model Rules or state

variations; and (3) malpractice cases recognizing the obligation of lawyers to

disclose the risks of, and alternatives to, a proposed course of action, but

without using the language of informed consent or expressly relying on the

Model Rules or state variations. These cases show, in a wide range of

disputes, failure to disclose risks and alternatives and obtain informed

consent will support a legal malpractice action for damages.

Over the course of many years, the extension of informed consent

principles from medical malpractice law to legal malpractice law was aided

by the arguments of scholars who sought to advance this course of

jurisprudential development.9 3  The continuing influence of medical

defendants for, among other things, "failure to obtain informed consent for the limited scope of

representation it outlined in its engagement letter").

91. See MODEL RULES OF PROF'L CONDUCT R. 1.1 cmt. 6 (AM. BAR. ASS'N 2020) ("Before a

lawyer retains or contracts with other lawyers outside the lawyer's own firm to provide or assist in the

provision of legal services to a client, the lawyer should ordinarily obtain informed consent from the

client and must reasonably believe that the other lawyers' services will contribute to the competent and

ethical representation of the client.").

92. See Cincinnati Bar Ass'n v. Begovic, 137 N.E.3d 87, 92, 95 (Ohio 2019) (imposing a one-

year suspension from practice based on various ethics violations, including the lawyer's violation of

"his duty to inform the client of any decision or circumstance with respect to which the client's

informed consent was required and the duty to keep the client reasonably informed"); see also Iowa Sup.

Ct. Att'y Disciplinary Bd. v. Willey, 889 N.W.2d 647, 658 (Iowa 2017) (suspending an attorney's license

to practice law "with no possibility of reinstatement for sixty days" based on failure to obtain informed

consent to various conflicts); Att'y Grievance Comm'n of Md. v. Shapiro, 108 A.3d 394, 418 (Md.

2015) (basing an indefinite suspension, in part, on violations of the informed consent duties imposed

by the disciplinary rules); Cleveland Metro. Bar Ass'n v. Walker, 32 N.E.3d 437, 438-39 (Ohio 2015)

(imposing a one-year suspension based, in part, on a violation of informed consent requirements).

93. See Martyn, supra note 13, at 310-11, 346-47 (examining the "philosophical basis and the

common law roots of the informed consent doctrine" and proposing a model statute); see also Lisa G.
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malpractice law on legal malpractice law is sometimes vividly apparent with

respect to informed consent. In Washington State, for example, the

language of the legal malpractice informed consent jury instruction "is nearly

identical to Washington pattern instruction 105.04, the medical health care

informed consent instruction."9 4

IV. INFORMED CONSENT IN LEGAL MALPRACTICE LAW

It is not surprising that the doctrine of informed consent is now

recognized in legal malpractice law as well as medical malpractice law:

Clients, like patients, have a right to exercise extensive control over their own

affairs, including their legal representation. Consequently, there is no reason
why the informed consent doctrine should not apply as readily to legal
malpractice cases as it does in suits against physicians.95

A. Mapractice Cases Citing and Applying Informed Consent Provisions Found in
Ethics Rules

It is well established that the mere violation of a disciplinary rule by an

attorney does not create a civil cause of action for an aggrieved client.

However, it is equally clear that in legal malpractice actions, many courts

treat the disciplinary rules as evidence of the standard of care, and violations

of those rules as evidence of professional negligence or breach of fiduciary

duty. According to the Restatement (Third) of the Law Governing Lawyers:

Lerman, Lying to Clients, 138 U. PA. L. REV. 659, 670 (1990) ("Some scholars call for an informed
consent doctrine in legal malpractice, such as has become a standard in medical malpractice."); Paul R.

Tremblay, On Persuasion and Paternalism: Lawyer Decisionmaking and the Questionaby Competent Client,
1987 UTAH L. REV. 515, 515 n.1 (stating "[m]uch has been written over the past two decades about

informed consent and its applicability to lawyering" and identifying commentators and scholars).

94. Edleman v. Russell, 167 Wash. App. 1050, at *4 n.3 (Apr. 30, 2012).

95. Fortney & Johnson, Legal Malpractice, supra note 1, 5-2.2(n), at 769. But see Conklin v.

Hannoch Weisman, 678 A.2d 1060, 1069 (N.J. 1996) ('The difference that we see is that in many

instances the business client, unlike the medical patient, is not sick when the client consults an attorney.

The business client is often motivated to enter into a legal transaction for many more reasons than a

medical patient and may be at no risk at all at the inception of the transaction. Moreover, while most

patients will not appreciate the risks of medical treatments absent an explanation by a doctor, many

clients may understand as well as their attorney, if not better, the risks of a commercial business

transaction.").
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Proof of violation of a rule or statute regulating the conduct of lawyers:

(a) does not give rise to an implied cause of action for professional
negligence or breach of fiduciary duty;

(b) does not preclude other proof concerning the duty of care ... ; and

(c) may be considered by a trier of fact as an aid in understanding and
applying the standard of [care] to the extent that (i) the rule or statute
was designed for the protection of persons in the position of the
claimant and (ii) proof of the content and construction of such a rule
or statute is relevant to the claimant's claim.9 6

Legal malpractice cases frequently refer to the informed consent

requirements imposed by the Model Rules, or state variations thereof, in

explaining the standard of care applicable to claims by clients against

lawyers.9 Some of these cases do little to illuminate the requirements of

96. RESTATEMENT (THIRD) OF THE L. GOVERNING LAWS. 52(2) (AM. L. INST. 2000).

97. See, e.g., Dziesinski v. Mack, No. 208555, 1999 WL 33327124, at *1 (Mich. Ct. App. Dec. 10,
1999) ("Defendant failed to discuss with plaintiffs any potential or actual conflict of interest arising out

of his simultaneous representation of them and Brian. Disclosure of any such potential or actual

conflict of interest is required. MRPC 1.7.... [I]t was more likely than not that defendant's actions

resulted in actual injury to plaintiffs .... "). But see ITC Com. Funding, LLC v. Crerar, 713 S.E.2d 335,
337-38 (S.C. Ct. App. 2011) (stating the rule does not create a presumption of a breach of duty).

The Crerar court wrote:

The Appellant argues West represented her in default negotiations for one year, and she had the

right to assume he would continue to represent her. The Appellant contends that considering

her age and inexperience in legal matters, West's letter should have contained an explanation of

the risks regarding his limited representation. She also maintains West should have discussed his

representation with her personally and in the presence of a family member or family attorney, and

obtained a response from her to ensure she understood his inability to represent her. The

Appellant contends the trial court erred in failing to consider Rule 1.2 of the Rules of Professional

Conduct (RPC), Rule 407, SCACR.

Pursuant to Rule 1.2(c), RPC: "A lawyer may limit the scope of the representation if the

limitation is reasonable under the circumstances and the client gives informed consent."

Informed consent "denotes the agreement by a person to a proposed course of conduct after the

lawyer has communicated reasonably adequate information and explanation about the material

risks of and reasonably available alternatives to the proposed course of conduct."

We find the trial court did not abuse its discretion in fnding West's letter to the Appellant

sufficiently advised her that West could not represent her. While the Appellant maintains she is

entitled to relief from judgment because she did not give West her informed consent pursuant to

Rule 1.2(c), RPC, we note our supreme court determined "the failure to comply with the RPC

should not ... be considered as evidence of negligence per se." Smith v. Haynsworth, Marion,
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informed consent or the potential applicability of informed consent

obligations to cases not citing disciplinary rules imposing such requirements.

Other cases are very much to the contrary.

1. The Aggregate Settlement Rule

Some of the references in legal malpractice cases to "informed consent"

are related to the Model Rule provision imposing informed consent

requirements tied to aggregate settlements.9 8 Consider, for example, Frank

v. 000 RM Invest." In that case, the analysis of a federal court in New

York unhesitatingly embraced provisions patterned on the informed

consent requirements of Model Rule 1.8(g)100 in ruling on motions in a legal

malpractice case. As the court explained:

The parties dispute the relevance of a rule governing the Florida Bar, referred
to as an "aggregate settlement rule," which provides that "[a] lawyer who
represents 2 or more clients shall not participate in making an aggregate
settlement of the claims of or against the clients . . . unless each client gives
informed consent, in a writing signed by the client." The Settling Parties'
counterclaim alleges that the Frank Parties committed legal malpractice by
negotiating the underlying settlement "without first seeking and obtaining an
agreement among the Settling Parties regarding the division of the Settlement

McKay & Geurard, 322 S.C. 433, 437 n.6, 472 S.E.2d 612, 614 n.6 (1996); see also Preamble to

RPC, Rule 407, SCACR ("[A] violation of a Rule should not itself give rise to a cause of action

against a lawyer nor should it create any presumption in such a case that a legal duty has been

breached").

Id. at 337-38 (alterations in original) (second omission in original).

98. See Booth v. Davis, No. 10-4010-KHV, 2016 WL 1624076, at *8 (D. Kan. Apr. 25, 2016)

("[P]laintiffs assert that Davis breached his duties to Connie and Scott Booth (1) in negotiating the

aggregate settlement without pushing for a better offer, (2) failing to disclose to Connie Booth the

existence and nature of all claims and the participation of each person in the aggregate settlement and

thus (3) failing to obtain her informed consent to the aggregate global settlement."). Booth was later

affirmed. Booth v. Davis, 690 F. App'x 571, 573-75 (10th Cir. 2017). The opinion of the Tenth Circuit

mentioned, but did not discuss, the informed consent requirement for aggregate settlements. Id.

at 573, 575.
99. Frank v. 000 RM Inv., No. 17-CV-1338 (NGG) (ARL), 2020 WL 7022317 (E.D.N.Y.

Nov. 30, 2020).

100. MODEL RULES OF PROF'L CONDUCT R. 1.8(g) (AM. BAR ASS'N 2020) ("A lawyer who

represents two or more clients shall not participate in making an aggregate settlement of the claims of

or against the clients, or in a criminal case an aggregated agreement as to guilty or nolo contendere

pleas, unless each client gives informed consent, in a writing signed by the client. The lawyer's

disclosure shall include the existence and nature of all the claims or pleas involved and of the

participation of each person in the settlement.").
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Funds as required by Rule 4-1.8(g).". . . [U.S. Magistrate] Judge Lindsay
recommended denying the Frank Parties' motion to dismiss this aspect of the
malpractice claim, finding that the Frank Parties' compliance with the rule was

a factual issue, and that its alleged violation of the rule could be evidence of
negligence....

The Settling Parties contend that by failing to address the apportionment of

the settlement among its clients, the Frank Parties deprived them of their

ability to give informed consent to the settlement, as required by the aggregate
settlement rule....

Because the Frank Parties do not adequately establish that their alleged failure
to counsel their clients to determine how the settlement funds would be
divided is not actionable, the court agrees with Judge Lindsay and declines to
dismiss that aspect of the legal malpractice counterclaim.10 '

The Frank opinion further indicates the court believed informed consent

language based on the Model Rules is shaping the law of legal malpractice

broadly. The court wrote:

Khavinson's objection to Judge Lindsay's consideration of the aggregate
settlement rule misses the mark. Khavinson suggests that the rule is irrelevant
to the evaluation of whether he behaved negligently because he is not a
member of the Florida Bar and did not seek [pro hac vice] admission ... in

connection with the underlying litigation. However, as the Settling Parties

point out, the Bars of many other states, including New York, have
substantially identical rules. Thus, regardless of which jurisdiction's rule
applied to Khavinson, he cannot establish that the substance of the aggregate
settlement rule was irrelevant to the standards of professional conduct that
governed his behavior.... [T]he court finds that the counter-defendants'
compliance with the aggregate settlement rule is relevant evidence regarding

their alleged negligence .... 102

In Jones v. ABC Insurance Co.,103 a Louisiana appellate court appeared to

have no doubt that a legal malpractice claim could be grounded in the

"informed consent" language of Louisiana's versions of Model Rule 1.8

101. Frank, 2020 WL 7022317, at *14 (first alteration in original) (first omission in original)

(citations omitted).

102. Id. at *16 (citations omitted).

103. Jones v. ABC Ins. Co., 249 So. 3d 310 (La. Ct. App. 2018).

2021] 387



ST. MARY'S JOURNAL ON LEGAL MALPRACTICE & ETHICS [Vol. 11:362

(dealing with aggregate settlements) and Model Rule 1.4 (dealing with

communication). The court wrote:

Rule 1.4 of the Rules of Professional Conduct requires that an attorney give a
client sufficient information to participate intelligently in decisions concerning
the objectives of the representation. A legal malpractice claim for failure to
obtain informed consent, therefore, is based upon allegations that the attorney
failed to properly communicate sufficient information to the client in order
that the client can make an intelligent decision concerning the objectives of
the representation. The issue of lack of informed consent therefore raises the
question of with whom Mr. Roth had a duty to communicate regarding the
settlement of Haley's lawsuit104

The Jones court answered that question adverse to the plaintiff because

the lawyer who was first hired to represent the interests of an unemancipated

child in a personal injury suit had been discharged by the plaintiffs mother,
who subsequently hired another lawyer who represented the child's interests

at the time of settlement.'0 5

2. The Former Client Conflict of Interest Rule

Today, cases readily adopt the informed consent language of the Model

Rules, or the relevant state variation, as defining the standard of care in legal

malpractice actions. For example, in Abreu v. Mackiewict',0 6 a legal

malpractice action, a New Jersey appellate court reviewed a no cause

judgment after a jury trial. In affirming the judgment, the court wrote:

After informing the jury that RPC 1.7 [the current client conflict of interest

rule] did not apply, but RPC 1.9 [the former client conflict of interest rule]
did, the court recited RPC 1.9(a), which states: "A lawyer who has represented
a client in a matter shall not thereafter represent another client in the same or

a substantially related matter in which that client's interests are materially

adverse to the interests of the former client unless the former client gives
informed consent confirmed in writing." The court instructed,
"Now ... that's the duty that Mr. Mackiewicz had. Whether he breached that

104. Id. at 319.
105. Id. at 320.
106. Abreu v. Mackiewicz, No. A-2828-09T3, 2012 WL 6027701 (N.J. Super. Ct. App. Div.

Dec. 5, 2012).
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