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I. INTRODUCTION

{Iln the final analysis, the role of coal in the national energy future will
depend ultimately not upon labor, capital, or technology, and certainly not
the availability of the resource itself; but upon public policy. Public policy
is the ultimate legal dimension of coal as it will determine the extent to which
it will be employed for the benefit of the public.!

The establishment of an economically effective coal transportation sys-
tem is foremost among the considerations presented by federal commit-
ment to increased coal utilization by electric utilities and industry.? In-

1. Address by Carl E. Bagge, President, National Coal Ass’n, delivered to Houston Law
Review Energy Conference (Mar. 16, 1978), published in 15 Hous. L. Rev. 1081, 1088 (1978).
2. See Powerplant and Industrial Fuel Use Act of 1978, Pub. L. No. 95-620, § 102(b), 92

734
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creased utilization of coal assumes the deliverability of the resource to
points of consumption. The link between national energy and transporta-
tion policies is axiomatic; transportation programs must be developed in
a manner consistent with attainment of the objectives of energy self-
sufficiency under the National Energy Plan.

The nation’s railroads, the predominant coal hauling mode, are the focal
point of the transportation phase of the coal cycle.® The transportation
industry moves 600-700 million tons of coal annually.* The rail share of coal
traffic in 1975 was 65 percent or 418 million tons.® Physical and economic
qualifications attendant to long distance transport of bulk commodities to
diverse geographical markets secure the position of railroads as the major

Stat. 3291, 42 U.S.C.A. § 8301(b) (West Supp. 1978); ExeEcuTivE OFFICE OF THE PRESIDENT,
ENERGY PoLicy AND PLANNING, THE NATIONAL ENERGY PLAN xii, 63-65 (1977). The National
Energy Plan calls for an increase in coal production by more than 67 percent to over one
billion tons by the year 1985. EXEcUTIVE OFFICE OF THE PRESIDENT, ENERGY PoLICY AND PLAN-
NING, THE NATIONAL ENERGY PLAN 84 (1977). Expedient coal conversion derives impetus from
taxation provisions regarding continued consumption of oil and gas by utilities and industrial
plants, as well as prohibitions against the use of these fuels in new electric utility plants and
major industrial installations. Id. at 65-66. The Powerplant and Industrial Fuel Use Act of
1978 (the Fuel Use Act) embodies the proposals of the National Energy Plan on coal utiliza-
tion in new electric powerplants and industrial installations. See Fuel Use Act, §§ 102, 201-
202, 211-214, 42 U.S.C.A. §§ 8301, 8311-8312, 8321-8322 (West Supp. 1978). The Fuel Use
Act also restricts, through mandatory and discretionary prohibitions, the use of natural gas
and petroleum as primary energy sources in existing powerplants and major fuel burning
installations. Id. §§ 301-314, 42 U.S.C.A. §§ 8341-8354.

3. See UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL
Use Acr (Y 4.1, 5.1 (1979) (DOE/EIS-0038); CONGRESSIONAL RESEARCH SERVICE FOR SENATE
ComM. oN ENERGY AND NATURAL RESOURCES AND SENATE CoMM. ON COMMERCE, SCIENCE, AND
TRANSP., 95TH CONG., 2D SEss., S. Pus. No. 95-15, NATIONAL ENERGY TRANSPORTATION, Vol.
III 57-60 (Comm. Print 1978) [hereinafter cited as SENATE REPORT oN ENERGY
TransporTATION, Vol. III].

4. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 58, Table 1.

5. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 58, Table 1.
Statistics from 1975 reveal that 12 percent (79/648 million tons) of coal transported was
carried by truck, 11 percent (69/648 million tons) by barge, and one percent (8/648 mil-
lion tons) by slurry pipeline. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note
3, at 58, Table 1. Eleven percent (74/648 million tons) of the coal produced was depleted in
mine-mouth generating plant use. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I1I, supra .
note 3, at 58, Table 1. See also PRESIDENT’S CoMM’N ON CoaL, CoaL: A Data Book 195 (1979)
(GPO No. 281-412/34) (coal transportation by mode, 1968-1976). The percentage of coal
production carried by rail has decreased moderately since 1968. See PRESIDENT’S COMM'N ON
CoaL, CoaL: A Data Book 195 (1979) (GPO No. 281-412/34) (73 percent in 1968, 64 percent
in 1976) (annual rate of decline approximately one percent). The most significant variance
among other modes of transportation occurred in coal consumption at mine-mouth generating
plants. Id. The proportionate amounts of coal carried by truck and barge remained relatively
uniform. Id. See generally CONGRESSIONAL RESEARCH SERVICE FOR SENATE COMM. ON ENERGY
AND NATURAL RESOURCES AND SENATE CoMM. ON COMMERCE, SCIENCE, AND TRANSP., 95TH CONG.,
2d SEss., S. PuB. No. 95-15, NaTIONAL ENERGY TRANSPORTATION, Vol. I 34-55 (Comm. Print
1978) [hereinafter cited as SENATE REPORT ON ENERGY TRANSPORTATION, Vol. L.].

https://commons.stmarytx.edu/thestmaryslawjournal/vol11/iss3/6



Langford: Singing the Coal Train Blues: The ICC, Railroad Coal Hauling Rate

736 ST MARY'S LAW JOURNAL [Vol. 11:734

means of coal transportation in the future.® The National Energy Plan
proposes an annual level of coal production of 1.2 billion tons by 1985.7

6. See UNrTED StaTES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL
Usk Acr 11 5.1, E.2.4 (1979) (DOE/EIS-0038); SENATE REPORT ON ENERGY TRANSPORTATION,
Vol. III, supra note 3, at 57. The most viable modes of effective long-distance coal transport
are railroads, barges and ships, and coal slurry lines. Cost factors and environmental varia-
bles, as influenced by geographic features of regions to be serviced, are the major components
affecting the competitive advantage of each mode. See SENATE REPORT ON ENERGY
TRANSPORTATION, Vol. I, supra note 5, at 40-55. The economic advantage of water transport,
which offers rates typically about 20 percent below rail rates, is offset by the limited routes
serviceable by water. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3,
at 93-94. Geographic considerations restrict bulk traffic transport to waterways in the East,
primary areas of service being the Great Lakes region and inland river territories of the
Mississippi-Gulf Coast system. See UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL
Impact StaTeEMENT, FUEL Use Acr § E.2.4.2 (1979) (DOE/EIS-0038); SENATE REPORT ON EN-
ERGY TRANSPORTATION, Vol. III, supra note 3, at 91-97. Coal slurry pipelines present a transpor-
tation alternative significant in the economic advantages offered by low operating and main-
tenance costs. See UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT,
FueL Use Acr | E.2.4.3 (1979) (DOE/EIS-0038); SENATE REPORT ON ENERGY TRANSPORTATION,
Vol. III, supra note 3, at 495-504. While initial capital investment in construction of slurry
pipelines is high, the slurry mode offers a rate structure free of inflationary variable costs.
See UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL USE ACT
1 E.2.4.3 (1979) (DOE/EIS-0038). The major restrictions on slurry development are procure-
ment of requisite right-of-way easements and acquisition of adequate water supplies for the
coal slurry mixture. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3,
at 498-504. The majority of proposed slurry pipelines are to be located in the arid West, an
area where the water requirements issue is a major inhibiting force to slurry development.
See UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL USE AcT,
Fig. E.156 (1979) (DOE/EIS-0038); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra
note 3, at 500-02. The trucking industry does not present competition in long distance trans-
port of coal. See UNrTep StaTES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT,

‘FueL Use Acr {9 5.1.1.2-.1.2.1 (1979) (DOE/EIS-0038); SENATE REPORT ON ENERGY
TRANSPORTATION, Vol. ITI, supra note 3, at 30-38. Because of statutory restrictions on gross
vehicle weight, imposed to minimize consequential road damage, and the comparatively
limited capacity per load, trucks are environmentally and economically unsuited for long-
distance coal transport. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note
3, at 23. Trucks are the major mode of short-haul coal movement. SENATE REPORT ON ENERGY
TRANSPORTATION, Vol. III, supra note 3, at 29-30. In addition to providing an essential link in
the transportation chain, trucks are utilized for coal transport in areas of short production
surface mines, such as the Appalachian fields, where heavy capital investment in rail, barge,
or slurry systems is not practical, and in coal reserve areas not otherwise served by bulk
hauling modes. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 29-
34. See generally Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate
Structure Coal, 345 1.C.C. 71, 94-105 (1975) (movement of coal by water, truck, and rail from
production source); INTERSTATE COMMERCE COMM'N, A STUDY TO PERFORM AN IN-DEPTH ANALY-
818 OF MARKET DOMINANCE AND IT9 RELATIONSHIP TO OTHER PROVISIONS OF THE 4-R AcT, INTERIM
Rep. II, VI-32 to -40 (1979) (prepared by Kearney Management Consultants) (analysis of most
efficient coal transport system; breakdown on basis of points of production and use);
PresipENT's CoMm’N oN Coat, Coar: A Dara Book 192-207 (1979) (GPO No. 281-412/34)
(specific data; tables, charts, maps).

7. Executive Orrice or THE PRESIDENT, ENERGY PoLicY AND PLANNING, THE NATIONAL
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Attainment of this base level would result in a proportionate increase in
rail transport to over 780 million tons.® Moreover, the railroad and coal
industries are interdependent, inasmuch as the freight revenues generated
by coal traffic represent a significant portion of the rail industry’s receipts.?
National figures indicate that coal accounted for 29 percent of total rail
traffic originated in 1975, contributing 13.4 percent of freight revenue re-
ceived by Class I railroads in 1975." Because of the integral role of the
railroads in the transport of coal from source to market and the key posi-
tion of coal traffic among the industry’s revenue generating commodities,
the emphasis on increased utilization of coal, as contained in the National
Energy Plan and mandated under the Powerplant and Industrial Fuel Use
Act, provides the rail transport system with a significant means for finan-
cial growth." Stated simply, public utilities and industry are dependent

EnerGY PLAN .84 (1977); ¢f. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note
3, at 57-58 (studies forecasting 1985 production levels below 1.2 billion figure; projected pro-
duction range between 988 million and 779 million tons). ‘

8. The projected increase in transport volume is calculated on the basis of the 65 percent
market share figure provided by 1975 transport data, assuming a 1.2 billion ton production
base. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 58-59. The
growth rate projected by annual production levels of 1.2 billion tons in 1985 would result in
an average annual increase in rail traffic of less than seven percent. SENATE REPORT ON ENERGY
TrANSPORTATION, Vol. III, supra note 3, at 58-59; cf. SENATE REPORT ON ENERGY
TraNSPORTATION, Vol. ITI, supra note 3, at 58 (production level of 779 million tons, average
annual increase at less than four percent; production level of 998 million tons, average annual
increase at less than five percent). See generally PRESIDENT’S COMM’N ON COAL, COAL: A DATA
Book 195 (1979) (GPO No. 281-412/34) (coal production, 1968-76). _

9. See UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL
Use Acr  5.1.1.1 (1979) (DOE/EIS-0038).

10. Id. 1 5.1.1.1; ¢f. Unrrep STATES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE

. FrEIGHT RAILROAD INDUSTRY 16 (1978) (1976 data reflecting revenue contribution of 19.9 per-
cent). A Class I railroad is one having an annual revenue of over ten million dollars. UNITED
States Dep’T oF TrANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 12
(1978). . R

11. See UNrrEp STATES DEP’T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL
Use Act | E.2.4.1 (1979) (DOE/EIS-0038); SENATE REPORT ON ENERGY TRANSPORTATION, Vol.
III, supra note 3, at 57-60. See generally UNITED STATES DEP’T OF TRANSP., A PROSPECTUS FOR
CHANGE IN THE FREIGHT RAILROAD INDUSTRY 10-63 (1978) (industry status; causes of railroads’
unstable financial situation); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note
5, at 36-55 (historical background on coal transportation). New concepts in coal transporta-
tion by rail, developed and placed into operation in the 1960’s under the unit-train system,
allow a greater volume load per shipment to be transported with greater efficiency. See Ex
Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure Coal, 345 I.C.C.
71, 111-17 (1975) (unit-train and trainload concept). The unit-train system consists of “‘a solid
train of rail cars operated in shuttle service under load from origin and delivered intact to an
industry at destination.” Id. at 114. Under the unit-train method of transport, coal movement
by rail has resulted in heavier car loads being moved over longer distances. Compare UNITED
States DEP'T oF ENERGY, FINAL ENVIRONMENTAL IMpACT STATEMENT, FUEL UsE Act § 5.1.1.1
(1979) (DOE/EIS-0038), citing OFFICE OF RAIL SysTEMS ANALYSIS & ProGRAM DEv., FED. R.R.
ADMINISTRATION, UNITED STATES DEP'T OF TRANSP., 1973 CARLOAD WAYBILL STATISTICS (1973)

https://commons.stmarytx.edu/thestmaryslawjournal/vol11/iss3/6
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upon the railroads for the transportation of coal supplies, whereas the
railroads are dependent upon the revenue generated by coal traffic for
financial stability.

Railroads, as common carriers, are subject to federal regulation by the
Interstate Commerce Commission (ICC), under the Interstate Commerce
Act."” Thus, the regulatory philosophy of the ICC serves as the foundation
for policy decisions concerning coal transport by rail. The ratemaking pro-
visions of the Railroad Revitalization and Regulatory Reform Act of 1976
(the 4-R Act)"® furnish standards and guidelines to be followed in the
establishment of just and reasonable rates."* This comment will address
the role of the ICC in the implementation of rail tariffs equitable to the
interests of both rail carriers and the ultimate consumers of transported
commodities."

II. RaiLroaD RATE REGULATION

A. The Role of the ICC—Historical Perspectives' i

The Interstate Commerce Commission (Commission) was founded as an
independent regulatory agency in 1887, the primary function of which was
regulation of the nation’s railroads in the public interest.” Impetus for the

(TD-1) (average carload/car of 76.6 tons, 1970; average hauling distance/car of 290 miles,
1973) with UNiTED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL
Use Acr 1 5.1.1.1 (1979) (DOE/EIS-0038), citing OrFricE oF RAIL SysTEMs ANALYSIS & Pro
G6RaM DEv,, FEp. R.R. ApMiNisTRATION, UNITED STATES DEP'T OF TRANSP., 1976 CARLOAD WAY-
BILL STATISTICS (1976) (TD-1) (average carload/car of 85.8 tons, 1976; average hauling dist-
ance/car of 318 miles, 1976).

12. See Revised Interstate Commerce Act, 49 U.S.C.A. §§ 10102(3),(4),(17),(18),(23),
10501(a)(1), 10701 (West Supp. 1979). See generally UNITED STATES DEP’T OF TRANSP., A
ProspecTus FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 49-51 (1978) (railroad regulation;
ratemaking policies of ICC).

13. The Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210,
90 Stat. 31 (codified in scattered sections of 45 U.S.C. (1976), 49 U.S.C.A. (West Supp. 1979))
[hereinafter cited as the 4-R Act].

14. The 4-R Act, §§ 202, 205, 49 U.S.C.A. §§ 10701, 10704 (West Supp. 1979) (previously
codified at 49 U.S.C. §§ 1, 15, 15a). See generally UNITED STATES DEP'T OF TRANSP., A PRO-
SPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 114-31 (1978) (role of the ICC in rate
regulation).

15. See generally UNITED STATES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE
FREIGHT RAILROAD INDUSTRY 114-31 (1978).

16. See House CoMM. oN INTERSTATE AND FOREIGN COMMERCE, FEDERAL REGULATION AND
RecurLaTorY ReForM, H.R. Doc. No. 95-134, 95th Cong., 1st Sess. 329, 330-44 (1977); B.
Scuwartz, THE Economic REGULATION oF BusiNEss AND INDusTRY 17-20, 31, 57-61, 579, 593-
95, 1007-09, 1393-97 (1973); Statutory Comment, The Railroad Revitalization and Regulatory
Reform Act of 1976: Improving the Railroad’s Competitive Position, 14 Harv. J. LEGIs. 575,
575-79 (1977).

17. See The Cullom Act, ch. 104, 24 Stat. 379 (1887) (current version at 49 U.S.C.A. §
10701 (West Supp. 1979)). Authority to delegate regulation of interstate commerce was vested
in Congress by the commerce clause of the Constitution. U.S. Consr. art. I, § 8, cl. 3 (‘“power
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development of government control was occasioned by the railroads’
emergence as a natural monopoly over intercity travel at the end of the
nineteenth century.'® In the exercise of its responsibility to insure that rates
be “just and reasonable,” the Commission was empowered to establish
maximum and minimum allowable rates.” Railroads were required to file

to regulate commerce . . . among the several states’). The philosophy of the Commission is
best described in the “Rule of Ratemaking,” found at section 10704 of the Revised Interstate
Commerce Act. See 49 U.S.C.A. § 10704 (West Supp. 1979) (previously codified at 49 U.S.C.
§ 15a(2)). The essential elements of the policy are that the interest of the affected carrier and
the public interest in an adequate and economical transportation system represent the pri-
mary considerations in a determination of “just and reasonable” rates. Id. § 10704; cf. 49
U.S.C.A. § 10701 (West Supp. 1979) (previously codified at 49 U.S.C. § 1(5)) (codification of
section one of The Cullom Act; source of “just and reasonable” rate concept).

18. See SENATE CoMM. oN COMMERCE, RAILROAD REVITALIZATION AND REGULATORY REFORM
Acr oF 1976, S. REp. No. 94-499, 94th Cong., 1st Sess. 2-14 (1975), reprinted in [1976} U.S.
Cobe Cong. & Ap. NEws 15-29 [hereinafter cited as S. REp. No. 94-499, LEGISLATIVE HisTORY
ofF THE 4-R AcT]. Legislative initiative for the establishment of governmental regulation of
the railroads can be briefly chronicled as follows.

State enactment of railroad regulation arose from the momentum of the Granger move-
ment. Affirmance of the legislation by the Supreme Court, in the Granger Cases, was based
on the reasoning that railroads, because of their fundamental role in the economy, were
impressed with a public interest and therefore susceptible to regulation. See generally John-
son & Highsmith, Munn v. Illinois (1877): A Centennial Evaluation, 44 1.C.C. Prac. J. 618
(1977) (the Granger Movement).

Initial judicial recognition of state regulation was sharply curtailed by the Supreme
Court’s holding, in the Wabash case, that the states could not regulate interstate commerce.
See Wabash, St. L. & P. Ry. v. Illinois, 118 U.S. 557, 577 (1886) (regulation held “national
in character”); ¢f. Munn v. Illinois, 94 U.S. 113, 135 (1877) (regulation of grain elevators
“domestic concern’’; state regulations with indirect effect on interstate commerce allowed).

Congressional response to the Wabash case resulted in the creation of the Interstate
Commerce Commission as an independent regulatory agency, with the authority to determine
and establish ‘‘just and reasonable” rate levels and to order the annulment of rates adjudged
above a maximum reasonable level. See The Cullom Act, ch. 104, §§ 1, 11, 15, 24 Stat. 379,
383-85 (1887) (current version at 49 U.S.C.A. § 10701 (West Supp. 1979)).

The resources and jurisdiction of the ICC were expanded and clarified through addi-
tional legislation to assure effective ratemaking power over railroad commerce. See 1910
Mann-Elkins Act, ch. 309, § 12, 36 Stat. 552 (codified in scattered sections of 49 U.S.C.)
(authority to suspend rates; burden of proof on carrier); Hepburn Act of 1906, ch. 3591, § 4,
34 Stat. 589-90 (codified in scattered sections of 49 U.S.C.) (authority to condemn unjust
rates, set maximum reasonable rates upon finding rate illegal; orders of Commission binding
on carriers, subject to judicial review). Compare 1.C.C. v. Alabama Midland R.R. (Maximum
Freight Rate Case), 168 U.S. 144, 162 (1897) (although Commission could declare a rate
illegal, it could not set maximum reasonable rate level) with Revised Interstate Commerce
Act, 49 U.S.C.A. §§ 10704, 10707 (West Supp. 1979) (ICC authorization to suspend rates and
set maximum rates) (previously codified at 49 U.S.C. §§ 13(1), 15(1)(7)). See generally House
CoMM. ON INTERSTATE AND FOREIGN COMMERCE, FEDERAL REGULATION AND REGULATORY REFORM,
H.R. Doc. No. 95-134, 95th Cong., 1st Sess. 329, 330-37 (1977).

19. See Transportation Act of 1920, ch. 91, § 418, 41 Stat. 485 (codified in scattered
sections of 49 U.S.C.) (minimum rates and rate prescription); Hepburn Act of 1906, ch. 3591,
§ 4, 34 Stat. 589 (codified in scattered sections of 49 U.S.C.) (maximum rates); The Cullom
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notice with the Commission of every change in rates between any two
points or for any commodity.® Additionally, the Commission could sus-
pend any change that it suspected to be unjust or unreasonable.? The
burden was on the railroad to prove the rates were allowable.”? Any rate
susbsequently determined unjust or unreasonable was deemed unlawful.?

The social and economic objectives that provided the incentive for rate-
making regulation were implemented under a ‘““cross-subsidization” ap-
proach to ratemaking policy.? Cross-subsidization, as a rule of ratemaking,
emerged from the theory of value of service pricing.”® Lower rail rates were
levied on relatively low cost bulk items such as agricultural and mining
commodities while higher rates were allowed on higher valued items such
as manufactured goods.? Thus, railroad.ratemaking policy, under value of
service pricing, was based primarily on such non-cost factors as market
demand and socio-economic considerations. A corollary to the Commis-
sion’s restriction of rate increases under the cross-subsidization rationale
arose with the adoption of “umbrella ratemaking” policies, by which rail
rate decisions were rendered that prevented the railroads from reducing
rates when such posed a threat to the position of intermodal competition.”

Act, ch. 104, § 1, 24 Stat. 379 (1887) (current version at 49 U.S.C.A. § 10701) (just and
reasonable rates).

20. 49 U.S.C. § 6(3) (1976) (originally enacted as The Cullom Act of 1887, ch. 104, Pt. I,
§ 6, 24 Stat. 380).

21. Id. § 15(7) (originally enacted as Mann-Elkins Act of 1910, ch. 309, § 12, 36 Stat.
552). A rate was subject to suspension for being too high, to the detriment of the shipper, or
too low, to the detriment of intermodal competition. See Statutory Comment, The Railroad
Revitalization and Regulatory Reform Act of 1976: Improving the Railroad’s Competitive
Position, 14 Harv. J. Lecis. 575, 584 & n.50 (1977).

22. Interstate Commerce Act, 49 U.S.C. § 13(1) (1976) (current version at 49 U.S.C.A.
§ 10707(e) (West Supp. 1979)).

23. Id. § 15(7) (originally enacted as The Cullom Act of 1887, ch. 104, Pt. 1, § 15, 24
Stat. 384). If a rate was found to have been too high, refunds had to be made to any shipper
who could prove payment of the unlawful rate. See Balitmore & O.R.R. v. United States, 279
U.S. 781, 785 (1929).

24. See UNiTED STATES DEP’T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
Rairoap INpusTry 50, 130-31 (1978); Francese, Legal, Legislative and Institutional Obstacles
to the Development of Consistent National Energy and Transportation Policies, 11 NAaT.
Resources Law, 569, 574-75 (1978), citing UNITED STATES DEP’T OF TRANSP., S'rumr oF FEDERAL
AIb TO RAIL TRANSPORTATION, § 902, V-5 to -28 (1977).

25. See Francese, Legal, Legislative and Institutional Obstacles to the Development of
Consistent National Energy and Transportation Policies, 11 Nar. RESOURCES Law. 569, 574-
75 (1978), citing UNiTep STaTES DEP'T oF TraNsP., STupY oF FEDERAL Aip 10 RaL
TRANSPORTATION, § 902, V-5 to -28 (1977). '

26. See id.

27. See Unitep STaTES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RaiLroaD INDUSTRY 50, 130-31 (1978); Statutory Comment, The Railroad Revitalization and
Regulatory Reform Act of 1976: Improving the Railroad’s Competitive Position, 14 Harv. J.
Leais. 575, 589-91 (1977). See generally 49 U.S.C.A. § 10101 (West Supp. 1979) (previously
codified as preamble to 49 U.S.C. § 1) (National Transportation Policy: originally enacted
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With the exception of remedial legislation enacted at the end of the First
World War,® the focus of congressional mandates and ICC rulings was
directed at ensuring moderate shipping rates and protecting intermodal
competition, with slight regard for allocation of a fair return on capital
investment in the computation of railroad rates.? As the authority and role
of the ICC expanded, proportionate concern with revenue adequacy dimin-
ished.?*® The Commission failed to utilize its position for reconciliation of
the needs of railroads to earn revenues adequate to sustain a fair rate of
return with the needs of the public to receive economic and efficient
transportation service.*

B. Impact of Economic Regulation Under the Interstate Commerce Act®

Twentieth century technological and economic advancements in the

as National Transportation Act of 1940, ch. 722, § 1, 54 Stat. 899). The Commission drew
support for its umbrella ratemaking philosophy from the following key phrases of the Trans-
portation Policy: “[to be] administered so as to recognize and preserve the inherent advan-
tages of each [mode]; . . . [to prevent] destructive competitive practices.” National Trans-
portation Act of 1940, ch. 72, § 1, 54 Stat. 899 (current version at 49 U.S.C.A. § 10101 (West
Supp. 1979)); see Ingot Molds, Pa. to Steelton, Ky., 326 1.C.C. 77, 85 (1965), rev'd sub nom.
Louisville & N.R.R. v. United States, 268 F. Supp. 71, 82-83 (W.D. Ky. 1967), rev’d sub nom.
American Commercial Lines v. Louisville & N.R.R., 392 U.S. 571, 589-90 (1968).

28. See Transportation Act of 1920, ch. 91, 41 Stat. 456 (current version at scattered
sections of 49 U.S.C.). During the period of federal control of the railroads, railroad property
substantially depreciated. The Transportation Act of 1920 represented a gongressional com-
mitment to revitalization of the nation’s railroads through changes in governmental regula-
tion. The Act instructed the Commission to consider the railroads’ revenue needs and to
exercise its ratemaking power to insure that railroads as a group would receive a fair return
on the fair value of investment. Id. § 422. The fair value, fair return language of the Act was
removed with the passage of the Emergency Transportation- Act of 1933. See Emergency
Railroad Transportation Act of 1933, ch. 41, § 205, 48 Stat. 220. With regard to ratemaking,
the Emergency Transportation Act substituted the more general revenue need language,
presently found at section 10704 of the Revised Interstate Commerce Act. See 49 U.S.C.A. §
10704 (West Supp. 1979) (previously codified at 49 U.S.C. § 15a).

29. UNITED STATES DEP’T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD
INDUSTRY 119 (1978); accord, House CoMM. oN INTERSTATE AND FOREIGN COMMERCE, FEDERAL
REecuLATION AND REGULATORY REFORM, H.R. Doc. No. 95-134, 95th Cong., 1st Sess. 329, 337
(1977) (ICC regulations trend from antimonopoly to anticompetitive).

30. See UNITED StaTES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RAILROAD INDUSTRY 119 (1978); S. REp. No. 94-499 at 11-15, LecisLATivE HiSTORY OF THE 4-R
Acr, supra note 18, at 24-25,

31. See UNmrep StaTes DEP’T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RAILROAD INDUSTRY 119 (1978); ¢f. 49 U.S.C.A. § 10704 (West Supp. 1979) (originally enacted
as National Transportation Act of 1940, ch. 722, § 10(e), 54 Stat. 912) (rule of ratemaking:
due consideration to effect of rates on movement of carrier traffic as well as public interest).

32. Six interrelated factors can be identified as causative elements of railroads’ current
economic condition: technological advancements of competitive modes; public support
through funding of competitive modes; changing market conditions; restrictive regulatory
climate; poor management policies in area of development; and, insufficient internal funds.
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manufacturing and transportation industries acted as natural deterrents
to the monopolistic position of the railroads.®® Additionally, federal policy
favoring the development of auto, trucking, barge, and airline technologies
significantly affected the relationship of the rail industry with its competi-
tors.* Total economic regulation of the railroad rate structure debilitated
the railroad industry’s ability to adjust to changing market conditions.®
Railroad rate regulation failed to assure adequate industry profits, leading
to deferred maintenance and delayed capital expenditures for roadway and
equipment which further inhibited the ability of the railroads to provide
service, resulting in additional losses of traffic and revenue.* In 1974, with
eight railway companies in bankruptcy proceedings, the severe financial
position of the nation’s railroads posed a serious threat to the national

See generally Johnson, The Railroad Revitalization and Regulatory Reform Act of 1976, 45
1.C.C. Prac. J. 27, 30-31 (1978), citing I UNrrep STATES Ry. Ass’N, PRELIMINARY SySTEM PLaAN
10 FINAL SysTEM PLAN (1975).

33. See Unitep StaTEs DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RAiLROAD INDUSTRY 40-48 (1978); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra
note 3, at 55 (increase in vehicular and aeronautical shipping).

34. See UnNiTEp STATES DEP'T OF TRANSP.,, A PROSPECTUS FOR CHANGE IN THE FREIGHT
RaiLROAD INDUSTRY 45, 48 (1978); S. REP. No. 94-499 at 2-3, LEGISLATIVE HISTORY OF THE 4-R
Acr, supra note 18, at 15-17; Statutory Comment, The Railroad Revitalization and Regula-
tory Reform Act of 1976: Improving the Railroad’s Competitive Position, 14 Harv. J. LEcIs.
5175, 576-77 (1977). Indicative of the general absence of federal support is the total lack of
government promotion, specific to railroad and pipeline industries only, in the form of public
expenditures t6 improve rights-of-way and facilities. S. Rep. No. 94-499 at 3, LEGISLATIVE
HisTorY OF THE 4-R Acr, supra note 18, at 16.

35. See Unitep StaTES DEP’'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RAILROAD INDUSTRY 39, 49-51 (1978). Railroads represent the only totally regulated transporta-
tion system. Id. at 49; see Interstate Commerce Act, 49 U.S.C. § 1(a) (1976) (current version
at 49 U.S.C.A. § 10107 (West Supp. 1979)) (railroads subject to regulation irrespective of
service commodity); cf. Natural Gas Act of 1938, ch. 556, 52 Stat. 821, 156 U.S.C. § 717 (1976)
(amended 1978) (interstate pipelines subject to federal price controls on natural gas); Inter-
state Commerce Act, 49 U.S.C. § 2(c) (1976) (current version at 49 U.S.C.A. § 10107 (West
Supp. 1979)) (inland waterways subject to regulation when transport ‘“under common ar-
rangement’’ with railroads). Thus, the rail industry has been placed in competition under rate
levels strictly regulated by the government. Intermodal competition of the railroads, in con-
trast, has been subject to less comprehensive regulatory control. See 121 Cone. Ric. H12,753
(daily ed. Dec. 17, 1975) (remarks of Rep. Anderson) (recognizing competitive disabilites that
result from railroad freight at 100 percent regulation, truck freight at 40 percent regulation,
water carrier freight at seven percent regulation). See generaily UNITED STATES DEP'T OF
TraNsP., A PRosPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 49-52 (1978) (govern-
ment regulation of the railroads: rate regulation; entry and exit regulation; car service regula-
tion; labor regulation; safety regulation; environmental regulation).

36. UNITED STATE DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD
INDUSTRY 50 (1978) (under cross-subsidization and umbrella ratemaking railroad rates not set
in accordance with cost analysis standards); see Ex Parte No. 310, Increased Freight Rates
and Charges, 1975, Nationwide, 349 1.C.C. 555, 591-625 (1975) (cross-subsidization to aid
depressed industries); Rail & Barge Joint Rates, 270 1.C.C. 591, 619 (1948) (railroads not
allowed to lower rates under umbrella ratemaking).
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transportation system.” In the wake of such pending disaster the 4-R Act
was enacted.®

C. The Role of the ICC Under the Railroad Revitalization and Regulatory
Reform Act of 1976: Maximum Rate Deregulation

An express purpose of the 4-R Act is the restoration of financial stability
to the railway industry through ratemaking and regulatory reform.*® The
Act recognizes that rate regulation evolved from antimonopoly mandates
to competitive strictures, and that neither are appropriate measures to
ensure a sound national transportation policy.* Section 205 of the Act
provides an entirely new ratemaking rule, refocusing attention on adequate
return in the setting of rates.!' Revenue levels established by the Commis-
sion must take into consideration and assure railroads a fair return on
capital, providing for the recovery of current costs of debt and equity
capital.

37. See UNITED STATES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RaiLroaD INpusTRY 21 (1978); S. REP. No. 94-499 at 1-8, LEGIsSLATIVE HiSTORY OF THE 4-R Acr,
supra note 18, at 14-21. See generally The Regional Rail Reorganization Act of 1973, Pub. L.
No. 93-236, 87 Stat. 985 (1974); Rail Amendments of 1976, 45 U.S.C. §§ 701-794 (1976).

38. The Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210,
90 Stat. 31 (codified in scattered sections of 45 U.S.C. (1976), 49 U.S.C.A. (West Supp.
1979)). See generally S. Rep. No. 94-499 at 1-8, LEGISLATIVE HISTORY OF THE 4-R AcT, supra
note 18, at 14-21. Various provisions of the 4-R Act have been recodified under the Revised
Interstate Commerce Act of 1978. See Revised Interstate Commerce Act, Pub. L. No. 95-473,
92 Stat. 1337 (1978) (codified as 49 U.S.C.A. §§ 10101-11710 (West Supp. 1979)).

39. The 4-R Act, § 101(a)(1), 45 U.S.C. § 801(a)(1) (1976).

40. If railroads are to regain lost traffic, or even to retain present traffic, they must

be able to lower their rates, innovate new services, and respond to new and changing
circumstances. If railroads are to increase their revenues and attract the resources
necessary to revitalize the industry, they must be free to raise their rates in a timely
fashion, free from regulation in markets sufficiently competitive to prevent abuses of
monopoly power. . . . Less restrictive rate regulation is essential . . . .

S. Rep. No. 94-499 at 11, LEcisLATivE HiSTORY OF THE 4-R Acr, supra note 18, at 25.

41. See The 4-R Act, § 205, 49 U.S.C.A. § 10704(a)(2) (West Supp. 1979) (previously
codified at 49 U.S.C. § 15a) (‘“Adequate Revenue Levels”). The need for a renovation of the
Commission’s cost analysis system was recognized by the Senate Commerce Committee,
reflecting congressional concern as to the justiciability of previous cross-subsidization and
umbrella ratemaking approaches. See S. Rep. No. 94-499 at 52, LEGISLATIVE HISTORY OF THE
4-R Acr, supra note 18, at 66; House ComMM. oN INTERSTATE AND FOREIGN COMMERCE, RAILROAD
ReviTaLizaTioN AND REGULATORY REFORM Act oF 1976, H.R. Rep. No. 94-725, 94th Cong., 1st
Sess. 70 (1975) (express intention that variable cost determination reflect direct operating
expense). See also The 4-R Act, § 307, 49 U.S.C.A. § 11142 (West Supp. 1979) (previously
codified at 49 U.S.C. § 20(3)) (regulations to be issued prescribing uniform cost based on
operating and non-operating revenue accounts, direct and indirect costs).

42. See The 4-R Act, § 205, 49 U.S.C.A. § 10704 (West Supp. 1979) (previously codified
at 49 U.S.C. § 15a). Implementing this provision, the ICC adopted a new policy of minimum
and maximum rate regulation, costing, and revenue adequacy analysis designed to assure rate
revenue need would be considered in specific as well as general rate increase proceedings. See
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The conceptual framework of rate regulation is restructured in section
202(b).® Ratemaking flexibility is promoted by a policy substituting com-
petitive market forces for regulatory control.# Under section 202(b), Com-
mission regulation of maximum rate levels is allowed only when the rail-
road publishing the rate increase is found to have “market dominance”
over the service affected.® The Act defines market dominance as ‘“‘an ab-
sence of effective competition from other carriers or modes of transporta-
tion, for the traffic or movement to which a rate applies.”* The market
dominance test is not an ultimate regulatory standard. The test is instead
to serve as a threshold criterion to signal the need for appropriate regula-
tion into areas where the public interest needs protection.*” Under regula-
tions implementing the test® a presumption of market dominance arises
upon demonstration of any one of three situations: (1) seventy percent or
more of the involved traffic has been handled by the carrier during the
preceding year; (2) the tariff exceeds the cost of providing the service by

Ex Parte No. 338, Standards and Procedures for the Establishment of Adequate Railroad
Rate Revenue Levels, 358 1.C.C. 844, 853-54 (1978). Two concepts of significance emerge from
the decision: (1) when possible, rates will be set at a level sufficiently above cost to provide
for an allotment on recovery of fixed costs; (2) rates are not to be structured on the basis of
allowing an equal proportionate recovery on fixed costs across the industry; factors of market
demand and competition operate to make rates service specific. Id. at 853-54.

43. See The 4-R Act, § 202(b), 49 U.S.C.A. §§ 10701, 10709 (West Supp: 1979) (pre-
viously codified at 49 U.S.C. § 1(5)); Allen, Status Report on the Ratemaking Reforms of the
4-R Act: A Review of the Section 202(g) Studies, 46 1.C.C. Prac. J. 192, 193 (1979) (compari-
son of ICC and Department of Transportation studies on the effects of section 202). Other
ratemaking reforms of consequence are found at sections 206 (capital incentive rates), 207
(commodities exempt from regulations), and 208 (rate bureau restrictions). The 4-R Act, §§
206-208, 49 U.S.C.A. §§ 10505, 10706, 10729, 11703 (West Supp. 1979); see UNITED STATES
Dep’r oF Transp., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 114-15, 118-
25 (1978); Statutory Comment, The Railroad Revitalization and Regulatory Reform Act of
1976: Improving the Railroad’s Competitive Position, 14 HARv. J. LEcIs. 575, 584-616 (1977).

44. See S. Rep. No. 94-499 at 46-49, LEcisLaTivE HisToRY OF THE 4-R AcrT, supra note 18,
at 60-64. The concept of rate flexibility is introduced by the new section 1(5), found at section
202(b): “in truly competitive markets railroads will have freedom . . . to raise prices as they
choose in order to maximize revenues.” S. Rep. No. 94-499 at 47, LEGI1sLATIVE HISTORY OF THE
4-R Acr, supra note 18, at 61. '

45. See The 4-R Act, § 202(b), 49 U.S.C.A. § 10709 (West Supp. 1979) (previously

codified at 49 U.S.C. § 1(5)). :
' 46. The 4-R Act, Pub. L. No. 94-210, § 202(b), 90 Stat. 35 (1976); cf. 49 U.S.C.A. § 10709
(West Supp. 1979) (language amended). “Under this definition the publishing carrier need
not have monopoly power. Rather, the test will be whether the market itself is sufficiently
competitive to insure just and reasonable rates.” S. REp. No. 94-499 at 47, LEGISLATIVE
HisTory oF THE 4-R Acrt, supra note 18, at 61.

47. See S. REp. No. 94-499 at 47, LEGISLATIVE HISTORY OF THE 4-R AcT, supra note 18, at
61.

48. See Requirements and Procedures Relating to a Determination of Market Domi-
nance with Regard to Rates Challenged as Unreasonably High, 49 C.F.R. § 1109.1(g)(1)-(3)
(1978).
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sixty percent or more; or (3) a substantial investment in rail facilities has
been made by the affected shipper.® Thus, while the ICC is now equipped
with a set of standards and guidelines by which to measure the need for
regulation, reconciliation of the needs of the railroads to earn sufficient
revenue to restore financial stability with the needs of the public to be
assured an economically affordable transportation system makes regula-
tory assessment difficult.®

III. - THE CoAL TRANSPORTATION CyYCLE: EcoNoMmiCc PERSPECTIVES OF THE
s UriLity INDUSTRY

The new philosophy of rate regulation encompassed in the ratemaking
and revenue sections of the 4-R Act has a significant bearing on the eco-
nomics involved in the utility industry’s conversion to coal.® To meet the
rise in market supply and demand under projected growth figures, the
nation’s rail transportation system will move larger loads of coal longer
distances.” The railroads presently have no effective competition to long

" . 49. Id. The market dominance regulations promulgated by the ICC were challenged in
the courts by the railroad industry and the Departments of Justice and Transportation. See
Atchison, T. & S.F. Ry. v. ICC, 580 F.2d 623, 625-26 (D.C. Cir. 1978). A group of electric
utilities contended the opposite. Id..at 626. The court upheld the Commission’s rules, largely
as a matter of “deference and deferral” to the attempted implementation of a new concept
in ratemaking. Id. at 640. However, the court remanded the cost presumption for clarification
of the. 160 percent figure. Id. at 640; ¢f. Railroad Rate Regulation Implementation by the ICC:
Hearings Before the Senate Comm. on Commerce, 95th Cong., 2d Sess. 51-54 (1978) (state-
ment of Daniel O’Neal, Chairman of the ICC) (market dominance).

... 50: .See S. Rep. No. 94-499 at 47, LecisLaTIVE HiSTORY OF THE 4-R AcT, supra note 18, at

61 (market dominance test not ultimate regulatory standard but threshold criterion). Much

of the effect of the regulatory philosophy embodied in the 4-R Act is contingent upon the
‘Commission’s construction of the economic terms set as guidelines for appropriate cost analy-
sis of adequate revenue returns. See The 4-R Act, §§ 202(b), 205, 49 U.S.C.A. §§ 10701, 10704,
10709 (West Supp. 1979)(previously’codified at 49 U.S.C. § 15). See generally Price & Berar-
dino, Defining Economic Terms Used in the Railroad Revitalization and Regulatory Reform
‘Act, 9 Transp. L.J. 133 (1977). As recognized during a Senate hearing on the regulations
advanced under the Commission’s market dominance formula, “the only reliable indication
-of restrictiveness of the Commission’s rules is actual experience.” Railroad Rate Regulation
Implementation by the ICC: Hearings Before the Senate Comm. on Commerce, 95th Cong.,
2d Sess. 77 (1978) (statement of William H. Dempsey, Pres., Ass’'n of American Railroads).
51. See The 4-R Act, §§ 202(b), 205, 49 U.S.C.A. §§ 10701, 10704, 10709 (West Supp.
1979) (previously codified at 49 U.S.C. § 15) (regulations to assist rail industry in attaining
-adequate revenue levels to permit the raising of debt and equity captial). Compare Ex Parte
No. 338, Increased Freight Rates and Charges, 358 I.C.C. 1, 13 (1978) (rates to be set at higher
level to contribute to fixed costs, where possible) with Ex Parte No. 310, Increased Freight
Rates and Charges, 1975, Nationwide, 349 1.C.C. 555, 591-625 (1975) (coal among commodi-
ties exempted from rate increases; rates held down on industries in need of assistance; cross-
- subsidization). _
52. Rail traffic is predicted to increase to 780 million tons in 1985, an 80 percent increase
in coal traffic by rail from 1975 figures. See UNITED STATES DEP’T OF ENERGY, FINAL ENVIRON-
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distance bulk commodity traffic in the western sector.®® The monopoly
position of the railroads in the West is significant; this region contains over
fifty percent of the nation’s demonstrated coal reserves.® The utility indus-
try, in certain geographic regions a captive shipper of western coal, must
bear the burden of increases in rail transportation costs licensed under the
theoretical maxims of railroad revitalization.®® Because of the inherent
dominance of railroads in transporting bulk commodities over long dis-
tances, it is predicted that a substantial amount of coal traffic by rail will

- continue to be regulated.® The ICC is thus placed in a pivotal role in the
determination of economically allowable transportation rates on coal
traffic, which will impact directly upon the utility industry and ultimately
upon the public.¥”

A. Market Supply and Demand— Western Coal Reserves

Coal’s dominant position in the achievement of energy self-sufficiency
under the National Energy Plan is a function of the abundance of domestic
coal reserves.® The bulk of coal presently in production originates from

MENTAL IMPACT STATEMENT, FuEL Usk Act 19 5.1-.1.1.1 (1979) (DOE/EIS-0038); SENATE RE-
PORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 57-60.

53. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 460.

54. See 2 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T OF ENERGY, ANNUAL
ReporT T0 CoNGREsSS: DaTA 98-103 (1978).

55. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. II], supra note 3, at 441-46. See
generally UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL
Use Acrt 1 5.1-.1.1.3, E.2.4-.2.4.3 (1979) (DOE/EIS-0038).

56. The ICC has estimated that 55.3 percent of coal rail tonnage would meet the 70
percent share test for market dominance. Applying the 160 percent variable cost presump-
tion, the Commission has identified approximately two percent of steam bituminous coal as
being market dominant. Under the substantial investment test, especially significant with
respect to coal, given large shipper investment in loading and unloading facilities and cars,
steam bituminous coal was shown to be about 25 percent market dominant. See Francese,
Legal, Legislative and Institutional Obstacles to the Development of Consistent National
Energy and Transportation Policies, 11 NAT, RESOURCES Law. 569, 679, citing ICC, ImpACT oF
THE 4-R AcT RAILROAD RATEMAKING ProvisiONS 26 (1977). But c¢f. Lone Star Indus. v. Atchison,
T. & S.F. Ry., 359 1.C.C. 647, 648-49 (1979) (complaint on market dominance dismissed:
shipper must demonstrate a lack of effective competition that includes rail carriers as well.

57. Because of federal commitment to increased utilization of coal, as presented under
the National Energy Plan, the regulatory standard embodied in the market dominance test
is particularly appropriate. See S. Rep. No. 94-499 at 47, LEcisLaTivE HisTORY OF THE 4-R AcT,
supra note 18, at 61. See also EXEcutivk OFFICE OF THE PRESIDENT, ENERGY PoLiCY AND PLAN-
NING, THE NaTioNaL ENERGY PLAN 27 (Apr. 29, 1977) (fifth principle of the National Energy
Plan: “The United States must solve its energy problems in a manner that is equitable to all
regions, sectors and income groups.”).

58. See EXEcuTiveE OFFICE OF THE PRESIDENT, ENERGY POLICY AND PLANNING, THE NATIONAL
ENERGY PLAN xii (Apr. 29, 1977) (preface). Coal represents 90 percent total fossil fuel reserves,
accounting for 18 percent fuel source consumption; oil and gas represent less than eight
percent total fossil fuel reserves, accounting for 75 percent fuel source consumption. Id. at
xii. A basic premise of the proposal for increased energy self-sufficiency is correction of the
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coal reserves contained in three major provinces:* the Appalachian fields,
extending from Pennsylvania to Alabama (the eastern province); the Mid-
western Plains fields of Illinois, Indiana, and Western Kentucky, and the
Southwest (the interior province); and the Northern Great Plains fields of
Montana, Wyoming, Idaho, and the Dakotas, combined with the Rocky
Mountain fields of Utah, Colorado, Arizona, and New Mexico (the western
province).® Coal has been a regional fuel, both in terms of production and
consumption, despite its national reserve base.® Early nineteenth century

imbalance between available reserves and consumption. Id. at xii.

The physical characteristics and primary markets for each type of coal are as follows:
(1) Bituminous coal—produced in all coal reserve regions, high heat content (11,500-13,500
Btu/pound), variable sulphur content (.07-3%); shipped to three primary markets—steam
generating plants of electric utilities, coking mills of steel companies, and export terminals;
(2) Sub-bituminous coal—produced only in western province, moderate heat content (8,000-
10,000 Btu-pound), low sulphur content (<1%); shipped to steam generating plants of electric
utilities; (3) Lignite—produced in North Dakota and Texas, low heat content (approx. 7,000
Btu/pound), low sulphur content (.07-1%); because of high moisture content and danger of
combustibility, cannot be transported long distances or stored; typically consumed at points
near actual mine mouth; (4) Anthracite—produced in Pennsylvania, high heat content (ap-
prox. 13,000 Btu/pound), low sulphur content (<1%); used mainly in small residential and
commercial furnaces and boilers. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad
Freight Rate Structure Coal, 345 1.C.C. 71, 318-22, 328, 332 (1975); INTERSTATE COMMERCE
Comm’N, A Stupy To PERFORM AN IN-DEPTH ANALYSIS OF MARKET DOMINANCE AND ITS RELATION-
sHip To OTHER PROVISIONS OF THE 4-R Acrt, INTERIM REP. 11, VI-35 to -40 (1979) (prepared by
Kearney Management Consultants); PRESIDENT’S CoMM’N oN CoaL, CoaL: A Data Book 68-
69, 72-73 (1979) (GPO No. 281-412/34).

59. Coal is found in 31 states and mined in 26. PRESIDENT’S CoMM'N ON CoaL, CoaL: A
Data Book 66 (1979) (GPO No. 281-412/34); see Ex Parte No. 270 (Sub-No. 4), Investigation
of Railroad Freight Rate Structure Coal, 345 1.C.C. 71, 81-82 (1975) (listing remaining coal
resources by state (1967); coal production by state (1972)). Demonstrated mineable reserves
per regional distribution as of January 1, 1976 are as follows: Appalachia, 111,622 million
tons; Midwest, 104,502 million tons; West, 221,558 million tons. See PRESIDENT'S COMM'N ON
CoaL, CoaL: A Data Book 67, 71 (1979) (GPO No. 281-412/34).

60. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 80, 118-27 (1975); PReSIDENT’S CoMM’N ON CoaL, CoaL: A Data Book 67,
69, 86-93 (1979) (GPO No. 281-412/34). Regional distribution of coal reserves by class is as
follows:

Brrumivous  Sus-BrruMiNous LigNITE ANTHRACTTE
EASTERN PROVINCE 93% -0- 1% 6%
%o U.S. ToraL) (24%) (-0-) (3%) (98.3%)
INTERIOR PROVINCE 97% -0- 3% <1%
% U.S. ToTtaL) (22%0) (-0-) (10%) (1.3%)
WESTERN PROVINCE 11% 76% 13% <1%
% U.S. ToraL) (54%0) (100%0) (87%) (.4%)

PresipenNtT’s ComM’N oN CoaL, CoaL: A DaTta Book 69, 72 (1979) (GPO No. 281-412/34).

61. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 36-55 (histori-
cal development of coal industry, production, and utilization). In 1974 four of the five top
states in both production and consumption were located in the Great Lakes-Appalachian
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development of Pennsylvania anthracite deposits, stimulated by industrial
growth in the Northeast, presaged the Appalachian region’s development
as the center of the coal industry.® As coal production and consumption
on a national level increases, economic, technological, and environmental
factors favor a shift in production to the western region.®® Coal deposits in
the western province, accounting for approximately 53.5 percent of total
United States coal reserves,* are particularly desirable for development for
three reasons: (1) the physical characteristics of the coal beds are condu-
cive to development by lower cost surface mining methods;* (2) the sul-
phur content of the coal is, on the average, lower than that of the coal
reserves of the interior and eastern provinces, a feature attractive to utility
industries because of the lower levels of sulphur dioxide produced in the
combustion phase;® and (3) the majority of coal reserves in the region are

region. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 35. See generally
3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T OF ENERGY, ANNUAL REPORT TO
Concress: Forecasts 154, 157 (1978) (coal production by region: history and projections
through 1995).

62. See SENATE ReEPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 36-37.

63. Availability of certain grades of coal is limited by regional distribution of reserves.
Anthracite deposits, concentrated in the Pennsylvania area (98 percent of United States total
deposit) are of extremely limited availability. See PRESIDENT’S CoMM’N ON CoAL, CoAL: A DaTA
Book 72 (1979) (GPO No. 281-412/34). See also Ex Parte No. 270 (Sub-No. 4), Investigation
of Railroad Freight Rate Structure Coal, 345 1.C.C. 71, 318, 328-32 (1975). Lignite deposits,
produced in North Dakota and Texas, are not suitable for long distance transportation be-
cause of the combustible nature of the coal. See PRESIDENT’S CoMM'N ON CoaL, CoAL: A DaTA
Booxk 68 (1979) (GPO No. 281-412/34). Coal price determinants of method of mining and labor
make coal produced from the eastern, and to a lesser extent, interior regions unattractive to
utility markets not situated in close proximity to production centers. See id. at 116-17.
Eastern coal reserves are primarily deep (18 percent surface; 82 percent deep) with fairly thin
seams (three to six feet); interior coal reserves include more surface mineable coal (28 percent
surface; 72 percent deep) with seams of four to ten feet; western coal reserves are largely
surface mineable (41 percent surface; 59 percent deep) with thick seams (20 to 100 feet). See
id. at 66, 75, 104. Environmental constraints, as imposed under the 1970 and 1977 amend-
ments to the Clean Air Act, significantly affect the utility industry’s discrimination of opti-
mal coal supply source. See Clean Air Act Amendments of 1977, Pub. L. No. 95-95, 91 Stat.
685, 42 U.S.C. §§ 7401-7642 (Supp. 1 1977); Clean Air Amendments of 1970, Pub. L. No. 91-
604, 84 Stat. 1676, 42 U.S.C. §§ 1857, 1858 (1970). Attainment or maintenance of ambient
air quality standards under the National Ambient Air Quality Standards are best facilitated
by utilization of low-sulphur, sub-bituminous coal, produced only in the western province.
See generally Moyer, The Role of Coal: Problems and Policies, 18 NAT. RESOURCES J. 761, 766-
67 (1978).

64, SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 441; PRESIDENT’S
ComMm'N ON CoaL, CoaL: A Darta Book 71-72 (1979) (GPO No. 281-412/34). See generally
Leisenring, Western Coal—The Sleeping Giant, 19 Rocky MTN. MiN, L. InsT. 1, 5-6 (1974)
(distribution of coal deposits in Montana, North Dakota, and Wyoming).

65.. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. IlI, supra note 3, at 441-43; cf.
PresipENT’s CoMm’N ON CoAaL, CoaL: A Data Book 116-17 (1979) (GPO No. 281-412/34) (oper-
ating and investment cost comparison on underground and surface mining operations).

66. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I1l, supra note 3, at 441, 443-46. But
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located on federal lands that have been leased to mine developers at less
than fair market prices.”” Original coal-rail systems, constructed to serve
the coal fields and major industrial markets of the East, created a flow
pattern of east to west coal traffic.®® As coal production and consumption
on a national level increases, the quantity and availability of the western
reserves will result in a shift in point of origin distribution from east to
west,® with additional coal demand projected to be particularly high in the
Southwest.”” Western coal production is projected to increase anywhere
from 250 to 600 percent in the 1975-1985 growth period, with its market
share expected to reach a level of 32 to 43 percent of total national produc-
tion.” Coal consumption by electric utilities, which accounted for 76 per-
cent of total coal consumed by the industrial sector in 1978, is projected
to increase at an annual rate of seven percent through 1980.” Under these

see Truitt & Abeles, Coal-Fired Electric Generating Facilities: Impediments Under Federal
Environmental Legislation, 11 ST. MARY's L.J. 609, 627 (1980). The Environmental Protec-
tion Agency has recently adopted final regulations mandating full scrubbing equipment in-
stallation on all plants coming on line after 1985, regardless of type of coal burned. See 44
Fed. Reg. 33580 (June 22, 1979). Under the New Source Performance Standards regulations
all utilities are required to install control technology on new generating facilities, thus elimi-
nating sulphur content as a criterion in coal selection. See id. This development could result
in a shift in demand to the high Btu, high sulphur coal produced in the East. See also SENATE
REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 446; PRESIDENT'S COMM’N ON
CoaL, CoaL: A Data Book 48-49 (1979) (GPO No. 281-412/34) (projected shifts in regional
utility coal demand due to compliance with air eémission regulations, 1985).

67. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 441, 446-48; see
PresSIDENT’S CoMM'N ON CoAL, CoAL: A DaTa Book 76-81 (1979) (GPO No. 281-412/34). See
generally Federal Coal Leasing Amendments Act of 1975, Pub. L. No. 94-377, 90 Stat. 1083
(1977) (codified in scattered sections of 30 U.S.C.) (leasing of federal lands regulated); 16
Nat. RESOURCES J. 1033-37 (1976) (federal coal reserves leasing policy under Mineral Leasing
Act of 1920).

68. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 47-49, Figs.
3.7 (maps documenting coal movements by rail).

69. See 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP’T OF ENERGY, ANNUAL
RepPorT TO CONGRESS: FORECASTS 153-56, 233 (1978); SENATE REPORT ON ENERGY
TRANSPORTATION, Vol. I, supra note 5, at 133.

70. See 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T OF ENERGY, ANNUAL
ReporT To CoNGRESS: FORECAsTS 153, 232 (1978). The regional consumption growth is pro-
jected to be dominated by the Southwest, which had the lowest consumption level in 1977,
but is forecast to have the highest level in 1995. Id. at 233. Industrial demand for coal is
projected to center around utility and industrial sectors in Texas, Arkansas, Oklahoma, and
Louisiana. Id. at 233.

71. PRrESIDENT'S CoMM’N ON CoaL, CoaL: A Data Book 94-95 (1979) (GPO No. 281-412/34)
(citing production estimates from NAT'L CoaL Ass’N, STuby or NEw MINE ADDITIONS AND
Major ExpPaNsION PLANS OF THE CoAL INDUSTRY (1976)); see 3 ENERGY INFORMATION ADMINIS-
TRATION, UNITED STATES DEP’'T OF ENERGY, ANNUAL REPORT TO CONGRESS: FORECASTS 232-33,
Table 13.3 (1978) (coal distribution by region); SENATE REPORT ON ENERGY TRANSPORTATION,
Vol. 111, supra note 3, at 449-58 (prospectus on western coal development).

72. See 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T OF ENERGY, ANNUAL
RePoRT TO CoNGRESs: FoRecasTs 230 (1978) (projecting annual growth rate between 6.8 and
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prospective figures, western rail transport of coal is estimated to increase
300 to 400 percent.”

B. Expansion of Railroad Coal Movement Capacity in the West

The ability of the western railroads to handle the increase in coal traffic
is largely dependent upon the availability of adequate trackage to accomo-
date the probable number of trains between coal producing points and coal
consumers.”™ Because of the regional development of the coal-rail industry
from points of eastern origin, the tracks in the West are newer and in better
condition than the older tracks in the Northeast.”” Maintenance of the
western tracks has also been superior to that of the East, due to the
stronger financial position of the western rail industry.”® Midwestern and
western rail lines, however, will require an extensive upgrading of tracks,
as much of the rail was originally constructed for hauling grain and is too
lightweight for extensive coal traffic.” Additionally, as the bulk of western

8.3 percent); 2 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP’T OF ENERGY, ANNUAL
REPORT TO CoNGRESS: DaTa 93, Table 37 (1978) (consumption of coal by end-use sector, 1948-
1978). See generally ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP’T OF ENERGY,
MonTHLY ENERGY REVIEW 22, 55 (Aug. 1979) (14.5 percent increase in consumption of coal,
nationwide, May 1978 to May 1979). ‘

73. PRESIDENT’S CoMM'N ON CoAL, CoaL: A DaTta Book 196 (1979) (GPO No. 281-412/34);
see UNITED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL USE Acr,
Table 5.1 at 5-2 (1979) (DOE/EIS-0038),.citing UNITED STATES DEP’T OF TRANSP., RAIL TRANS-
PORTATION REQUIREMENTS FOR CoAL MOVEMENT IN 1980 (1976) (323 percent increase; 1974
traffic at projected 1980 figures); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra
note 3, at 460-61 (projected increase of 406 percent under National Energy Plan objectives of
1985 production level, 345 million tons).

74. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 462-63. See
generally UNITED STATES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAIL-
ROAD INDUSTRY 21-27 (1978) (deferred maintenance and rail plant condition); SENATE REPORT
oN ENERGY TRANSPORTATION, Vol. I, supra note 5, at 58-59 (relative track conditions).

75. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 58-59; accord,
UniTep StaTes Dep't oF Transp., A ProspecTus FOR CHANGE IN THE FREIGHT RAILROAD
INDUSTRY 25 (1978).

76. See UNITED STATES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RaiLroaD INDUSTRY 27, Fig. 1-7 (1978) (percent expenditures of deferred maintenance on
track, per region, 1975; western district, 65 percent); SENATE ReporT oN ENERGY
TraNsPoRTATION, Vol. I, supra note 5, at 58 (western rail economy). See generally UNITED
StaTES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 22,
Fig. 1-5 (1978) (rate of return on net investment, total operating revenue of Class I Railroads,
1975); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 64, Table 8 (finan-
cial data on top 15 coal-carrying railroads).

77. UniTep StATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATEMENT, FUEL USE
Act, 5-3 (1979) (DOE/EIS-0038); see SENATE REPORT oON ENERGY TRANSPORTATION, Vol. III,
supra note 3, at 462-63. See also Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad
Freight Rate Structure Coal, 345 1.C.C. 71, 125-27 (1975) (lack of industrial development in
Montana and Wyoming), citing UNITED STATES DEP'T OF COMMERCE, UPPER MissouRrl River
RecioN, A SocioeconoMic PROFILE (1972).
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coal deposits is situated in areas that have undergone little prior agricul-
tural or industrial development, rail access to newly developed coal mines
is fairly limited, necessitating construction of spur lines connecting mine
sites along major coal formations with existing railroad main lines or
branch lines.” Several major railroads, Burlington Northern and Union
Pacific in particular, have planned construction of approximately 700
miles of new coal track, primarily in the western states.” Collateral to the
expansion of rail lines is the necessity of acquiring rights-of-way over the
areas of proposed development, many of which cross federal and Indian
lands.* Supplemental numbers of rolling stock will be required as produc-
tion levels increase.® Translating necessary renovations of the western rail
system into price quotations results in projected levels of capital expendi-
tures of eight to twelve billion dollars for necessary expansion facilities to
meet 1985 projected demands.” Investment assessments estimate a re-
quired four to seven billion dollar consignment to the addition and replace-
ment of hopper cars and locomotives.® Calculations of the cost of upgrad-
ing existing western and midwestern rail lines range from four to five

78. See Falk & Chais, The Applicability of Section 1(18) of the I.C.C. Act to Rail Line
Construction in Western Coal Regions, 45 1.C.C. Prac. J. 175, 180 (1978).

79. See UNITED STATES DEP'T OF ENERGY, INTERREGIONAL COAL TRANSP. Task Forck, Fos-
si. ENERGY, MoVING A NATIONAL RESOURCE: A COMPENDIUM ON INTERREGIONAL COAL
TRANSPORTATION 5-5 to -6 (1978); Falk & Chais, The Applicability of Section 1(18) of the
LC.C. Act to Rail Construction in the Western Coal Regions, 45 1.C.C. Prac. J. 175, 182-90,
193, app. A (1978) (1,088 miles of planned and prospective new rail construction).

80. See UniteDp STaTES DEP'T OF ENERGY, INTERREGIONAL CoAL TRANSP. Task Force, Fos-
si. ENErGcY, MovING A NATioNAL RESOURCE: A CoMPENDIUM ON INTERREGIONAL CoOAL
TRANSPORTATION 5-5 to -6 (1978).

81. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. |, supra note 5, at 57-58; SENATE
ReporT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 461. See also UNITED STATES
Dep'T oF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 29-33 (1978)
(general condition of rolling stock equipment).

82. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 464-65,
citing Richard J. Barber Assoc., The Railroads, Coal & The National Energy Plan: An
Assessment of the Issue 57 (1977); PRESIDENT'S CoMM'N ON CoaL, CoaL: A Data Book 198-99
(1979) (GPO No. 281-412/34); c¢f. UniTED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL
Impact STaTEMENT, FUEL Use Act, Table 5.2 at 5-3 (1979) (DOE/EIS-0038) (planned railroad
investment, 1980 coal demand, approximately three billion dollars).

83. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 464, citing
Richard J. Barber Assoc., The Railroads, Coal & The National Energy Plan: An Assessment
of the Issue (1977); PresiDENT'S Comm'N ON CoAL, CoaL: A Data Book 198-99 (1979) (GPO
No. 281-412/34); cf. UniTED STATES DEP'T OF ENERGY, FINAL ENVIRONMENTAL IMPACT STATE-
MENT, FUEL USE Acr, Table 5.2 at 5-3 (1979) (DOE/EIS-0038) (planned railroad investment,
1980 coal demand, approximately 1.6 billion dollars). Cost per 100-ton hopper car, as used
in unit-train transport of western coal, ranges from $25,000 to $30,000. SENATE REPORT ON
ENERGY TRANSPORTATION, Vol. I, supra note 5, at 57. Diesel locomotives, used almost exclu-
sively in coal movements by rail, are priced between $450,000 and $500,000. SENATE REPORT
oN ENERGY TRANSPORTATION, Vol. I, supra note 5, at 57; PResiDENT’S CoMM’N ON CoaL, CoAL:
A Data Book 199 (1979) (GPO No. 281-412/34).
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billion dollars.* As concluded in a survey report on western rail growth,
“clearly, aside from the financial aspects, the industry can obtain the
equipment necessary to meet the expanded traffic demands.”’% While it is
predicted that railroads should be able to obtain necessary rolling stock,
by issuance of equipment trust certificates, leasing, or purchase of equip-
ment by producer/shippers, the financing of track expansion is more diffi-
cult to obtain.* Because track and rights-of-way cannot be sold or repos-
sessed, the nature of the investment, deriving its value from the financial
condition of the company, requires railroads to be able to offer competitive
returns.” Thus, railroad profits must improve, either to attract additional
equity investors or to make the debt affordable.’

It is within the province of the ICC, under the rate structure reforms
presented by the 4-R Act, to effectuate tariff policies that allow such a level
of profit to the western railroads.® Although the lack of a viable mode of
competition in the West at present is conclusive on the issue of market
dominance over coal traffic, the monopolistic position of the railroads does
not preclude an allowance for substantial profit return in the Commission’s
determination of just and reasonable rates.® Section 205 expressly provides
for the establishment of revenue levels adequate to permit both economic
profit and raising of needed equity capital.’* Equally applicable to the

84. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 465, citing
Richard J. Barber Assoc., The Railroads, Coal & The National Energy Plan: An Assessment
of the Issue 57 (1977); PresipENT’S CoMM’N ON CoaL, CoaL: A Dara Book 198-99 (1979) (GPO
No. 281-412/34).

85. Manalytics, Inc., Transportation Capacity of the Existing Rail and Barge Network,
1985 and Beyond 6 (Electric Power Research Institute, Palo Alto, California), quoted in
SeENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 461.

86. See SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 464.

87. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. IIl, supra note 3, at 464. See
generally Richard J. Barber Assoc., The Railroads, Coal & The National Energy Plan: An
Assessment of the Issue 48 (1977) (3.6 percent rate of return on investment in 1976), cited in
SeENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 465.

88. SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 463-65.

89. See The 4-R Act, §§ 205, 206, 49 U.S.C.A. §§ 10704(a)(2), 10729 (West Supp. 1979)
(previously codified at 49 U.S.C. § 15).

90. See The 4-R Act, § 202(b), 49 U.S.C.A. § 10709 (West Supp. 1979) (market
dominance not presumptive of unreasonableness); S. Rep. No. 94-499 at 47, LEGISLATIVE
HisTory oF THE 4-R Acr, supra note 18, at 61 (market dominance not to be ultimate regulatory
standard; determinative of Commission’s jurisdiction to pass upon reasonableness of rates);
Railroad Rate Regulation Implementation by the ICC: Hearings Before the Senate Comm.
on Commerce, 95th Cong., 2d Sess. 51 (1978) (statement of Daniel O’'Neal, Chairman of the
ICC) (market dominance test is a jurisdictional test). See generally 49 C.F.R. § 1109.1(g)(1)-
(3) (1978) (market dominance regulations promulgated by the ICC); ICC, ImpacT oF THE 4-R
Act RAILROAD RATEMAKING PROVISIONS 26 (1976) (market dominance on coal).

91. See The 4-R Act, § 205, 49 U.S.C.A. § 10704 (West Supp. 1979) (previously
codified at 49 U.S.C. § 15a) (adequate revenue levels); S. Rep. No. 94-499 at 52, LEGISLATIVE
HisToRY OF THE 4-R AcT, supra note 18, at 66 (emphasis on present and future revenue levels);
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financial considerations presented by the need for tremendous capital ex-
penditures in the western rail system is the newly created rate incentive
for capital investment section of the Act.?” Section 206 allows for the filing
of a new rate whenever implemention of the affected service would require
a total capital investment of one million dollars or more.*” Substantive and
procedural means are thus available for full cost allocation passthrough of
the financial burden of rail expansion.* Implicit in any approved rate
change, however, is the additional consideration of impact upon the ship-
per and the public.”® The need for a balancing of interests is patent in the
establishment of the coal rate structure.”

IV. RaiLRoAD CoAL RATE STRUCTURE
A. Observance of Differentials in the Rate Structure

Many complex factors influence the calculation of railroad rate tariffs
on coal.” Among the criteria involved in the determination of rates is the
type of car shipment employed; single-car rates, multiple-car rates, train-
load rates, and unit-train rates vary on the basis of number of cars required
in a shipment and extent of commitment to a continuous shipment cycle.®®

cf. Ex Parte No. 338, Standards and Procedures for the Establishment of Adequate Railroad
Rate Revenue Levels, 358 1.C.C. 844, 853-54 (1978) (railroad rates to be set above cost;
contribution allowed on fixed costs).

92. See Ex Parte No. 327, Rate Incentives for Capital Investments, 353 1.C.C. 760, 760-
86 (1976) (procedural regulations for carriers filing rates under section 206); The 4-R Act,
§ 206, 49 U.S.C.A. § 10729 (West Supp. 1979); S. Rep. No. 94-499 at 52, LEGISLATIVE HISTORY
OF THE 4-R Acr, supra note 18, at 66-67.

93. See The 4-R Act, § 206, 49 U.S.C.A. § 10729 (West Supp. 1979) (previously codified
at 49 U.S.C. § 15). :

94. Compare The 4-R Act, § 202(b), 49 U.S.C.A. § 10709 (West Supp. 1979)
(jurisdiction upon finding of market dominance; burden of proof upon carrier) with The 4-R
Act, § 206, 49 U.S.C.A. § 10729 (West Supp. 1979) (jurisdiction upon carrier’s filing;
burden of proof upon shipper).

95. See The 4-R Act, § 101(b)(1), 45 U.S.C. § 801 (1976) (congressional policy:
balance needs of carriers, shippers, and public); S. Rep. No. 94-499 at 14, LEcIsLATIVE HisTORY
OF THE 4-R Acr, supra note 18, at 27-28 (problems of potential inflation and consumer protec-
tion; ratemaking revisions to assist railroads for public interest as a whole).

96. See The 4-R Act, § 101(b)(1), 45 U.S.C. § 801 (1976); S. Rep. No. 94-499 at
14, LecisLaTive HisTORY oF THE 4-R Act, supra note 18, at 27-28; cf. EXECUTIVE OFFICE OF THE
PRESIDENT, ENERGY PoLICY AND PLANNING, THE NATIONAL ENERGY PLAN 27 (Apr. 29, 1977) (fifth
principle: energy measures equitable to all regions, sectors, and income groups).

97. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 75, 77-78 (1975). See also Ayrshire Collieries Corp. v. United States, 335
U.S. 573, 592-93 (1949) (“The economics of the bituminous coal industry have baffled even
the experts.”). )

98. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 I.C.C. 71, 111-18 (1975); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra
note 5, at 68-69. Single-car rates are published based on tonnage requiring the use of one car
only. Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure Coal,
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Under annual volume and concentration rate concepts, the quantities
hauled are subject to further differentiation in rates depending on stipu-
lated annual volume supply terms and total tonnage delivered per single
point of destination.” The variant of geographic flow of traffic is accounted
for by rate distinctions predicated on the relationship of region of origin
to destination area.'” A “base group” rate is set on coal transportation
from all mines within the boundaries of a given ratemaking region.' Re-
gional adjustment on transportation moving outside the base group area
is calculated on the basis of predetermined destination rate groups, as
established by freight rate territory designations.'? Seven basic freight rate
structures are published, connecting the grid of five ratemaking regions of
origin with seven destination territories.!”® Multiple additional factors,
such as delivered price necessary to meet the cost of competing fuels or
competing modes of transportation, and the need or desirability of extend-
ing service from the standpoint of overall railroad operations in an area,
further reflect upon the economics of the rate structure.'™ Placed in the
perspective of westen coal movement, a Commission report has predicted
that by 1980 more than 85 percent of domestic coal traffic would move
under annual volume, concentration, trainload or unit-train service tar-

345 1.C.C. 71, 106 (1975). Multiple-car rates are applied where tonnage requires the use of
two or more cars but does not suffice for an entire trainload, and under contract terms calling
for single shipment from specific point of origin to specific point of destination. Id. at 106.
Trainload rates are published based on tonnage sufficient to make up an entire train, under
shipment agreement to transport loads on an unpredetermined continuously scheduled cycle.
Id. at 106. Unit-train rates are published on traffic moving by a system of interlocked coal
cars, the service dedicated to a specific shipper under a regulated continously scheduled cycle.
Id. at 106. ‘

99. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 107-10 (1975). Annual volume rates and concentration rates are used
mainly as a competitive tool of rail carriers, a method by which substantially lower rates are
offered irrespective of car-tonnage per shipment rate publication. See id. at 107-08.

100. See id. at 118, 128. See generally id. at 132-224,

101. See id. at 118-27 (base group characteristics of ratemaking regions). The United
States is divided into five ratemaking regions: the Appalachian Region, containing 73 origin
rate groups; the Illinois-Indiana-Western Kentucky Region, containing 14 origin rate groups;
the Great Plains-Southwestern Region; the Rocky Mountain-Upper Missouri River Region,
containing 57 origin rate groups; and the West Coast Region. See id. at 119, 121, 124, 127
(maps) (data not provided on rate groups in Great Plains-Southwestern and West Coast
Regions).

102. See id. at 118, 128. See generally id. at 132-224. The nation is divided into seven
freight rate territories: New England Territory; Trunk Line Territory [N.E.]; Central
Freight Association Territory [Mid-N.E.}; Southeastern Territory; Southwestern Freight
Bureau Territory; Western Trunk Line Territory [Mid-West]; and Transcontinental Freight
Bureau Territory. Id. at 129 (map).

103. See id. at 132-224 (freight rate structure combined with service tariff differentials
for each territory); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. I, supra note 5, at 68-73.

104. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 313-18 (1975) (Commission’s conclusions on coal rate structure).
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iffs, with production and distribution of western coal expected to increase
dramatically.'®

B. Basic Rate Formula

The basic formula for rate prescription contains two elements: variable
costs, generally defined as those costs that vary with change in output, and
fixed, or constant costs, which represent relatively immutable expenses of
maintaining operations, regardless of output.'® Variable costs plus fixed
costs equal fully allocated costs.!”

Determination of appropriate revenue yield and cost of service for a
particular tariff requires a complex allocation of fixed and variable costs
and inputs for all various factors which are derivative of fully allocated
cost.!”® For comparison purposes fully allocated costs are shown on three
bases: ton and ton mile, car and car mile, and dollar basis.'” Development

105. Id. at 107, 210-14. The Commission, in its ultimate findings, ordered a formal
investigation be entered into for a determination of maximum and minimum rate scales on
coal traffic originating west of the Mississippi. Id. at 372; see Ex Parte No. 347, Western Coal
Investigation—Guidelines for Railroad Rate Structure (ICC) (served May 17, 1978) (institu-
tion of proceedings for development of general policy concerning western coal tariffs).

106. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 226 (1975). See generally Price & Berardino, Defining Economic Terms
Used in the Railroad Revitalization and Regulatory Reform Act, 9 Transp. L.J. 133, 136-47
(1977) (in-depth discussion of variable costs; economic, accounting, and railroad concepts of
cost). “Variable costs consist of: (1) the variable portions of freight operating expenses, rents
and taxes (excluding federal income taxes), and (2) the variable portion of the cost of capital,
excluding any allowance for federal income taxes.” Ex Parte No. 270 (Sub-No. 4), Investiga-
tion of Railroad Freight Rate Structure Coal, 345 1.C.C. 71, 226 (1975). Among specific factors
considered in determining variable cost are gross ton mile (GTM), locomotive unit mile, crew,
train mile, inspection, train supplies and expenses, switching, carload claims, clerical, station
clerical, loss and damage, helper service, locomotive capital, and caboose capital. Burlington
N. v. United States, 555 F.2d 637, 643 n.6 (8th Cir. 1977). See generally Rules to Govern
Assembling & Presenting Cost Evidence, 337 I.C.C. 298, 428 (1970). Fixed costs are composed
of (1) the constant portions of the freight operating expenses, rents, and taxes (excluding
federal income taxes), and (2) the constant, or remaining portion of “‘the cost of capital.” Ex
Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure Coal, 345 1.C.C.
71, 226 (1975). See generally Price & Berardino, Defining Economic Terms Used in the
Railroad Revitalization and Regulatory Reform Act, 9 Transe. L.J. 133, 136-37 (1977).

107. Rules to Govern Assembling & Presenting Cost Evidence, 337 I.C.C. 298, 308 (1970).

108. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 226-28, 278-80 (1975).

109. Id. at 226. The Commission has developed Rail Form A costs, based on regional or
carrier averages, to provide a common base for determinations of the adequacy of freight
service costs for classes of railroads. See Rules to Govern Assembling & Presenting Cost
Evidence, 337 1.C.C. 298, 335-36, 415-21; INTERSTATE COMMERCE COMM’N, A STUDY TO PERFORM
AN IN-DEPTH ANALYSIS OF MARKET DOMINANCE AND 1T8 RELATIONSHIP TO OTHER PROVISIONS OF
THE 4-R Acr, INTERIM REP. II, at II1-15 (1979) (prepared by Kearney Management Consult-
ants). Comparative rate data are also utilized for direct comparison of going rates on the same
commodity in the same or in similar territories, in relation to distances, revenue per car, car-
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of constant unit costs per ton and ton mile, and car and car mile is accom-

plished by apportioning expenses and cost of capital associated with dis-.

tance costs from expenses and costs of capital associated with non-distance

expenses and dividing by figures representative of the aggregate service

entailed in distance and non-distance operations.'® Allocated constant
costs are converted to constant cost per net ton and added to variable cost
per net ton to produce the fully allocated cost per net ton for each basié.!‘_‘
The dollar basis figure is multiplied by the applicable regional ratio to
produce fully allocated cost per ton, reflecting adjustments made to terri-
torial average costs as a function of transportation characteristics of the
area.!"? Traditionally the Commission has evaluated the results of these
intricate computations in terms of the amount that the rate contributes
to the carrier’s fixed costs, and generally has not considered the rate of
return concept in determining the reasonableness of rates.!'®

e

C. Rate Formula Revised: Revenue Adequacy Under the 4-R A'ct.'v c |

The basic rate structure of coal freight tariffs is not affected by the
ratemaking reform provisions of the 4-R Act.'"* Rather, what is dictated
under the Act is a change in analysis of the components of fully allocated
cost.!® Section 205 requires consideration be given not only to present
levels of operating and capital funds but also to future levels of capital

expenditure necessary for the maintenance of service.'® Under the author-

mile and ton-mile, variations in traffic density, and peculiarities in transportation which
affect transportation costs generally. Burlington N. v. United States, 556 F.2d 637, 641-42.
(8th Cir. 1977), citing Salt Cases of 1923, 92 1.C.C. 388, 410 (1924); see Big River Indus., Inc.
v. Aberdeen & R.R., 329 1.C.C. 539, 544 (1967); Chicago Bd. of Trade v, Illinois. Cent. R.R.,
329 1.C.C. 529, 533 (1967). Another method of coal rate comparison is accomplished by
weighing a particular rail system’s total allocated costs and net revenue yield against the
Uniform Freight Classification maintained by the railroads. See Ex Parte No. 270 (Sub-No.
4), Investigation of Railroad Freight Rate Structure Coal, 345 1.C.C. 71, 278-80 (1975) See
generally id. at 313-18 (1975) (conclusions on bituminous rate structures). :

110. See id. at 226.

111, Id. at 226. See also id., Table 53 at 229-38.

112. See id. at 226-28.

113. See Ex Parte No. 271, Net Investment—Railroad Rate Base & Rate of Retum, 345
I.C.C. 55, 60 (1974) (determination based on “a revenue need” rather than a specific need
for a definite rate of return); c¢f. Public Serv. Comm’n v. Great N. Ry., 340 1.C.C. 739 760
(1972) (cross-subsidization approach).

114. See The 4-R Act, § 202(b), 49 U.S.C.A. § 10709 (West Supp. 1979) (amend
ing 49 U.S.C. § 15). Under section 202(b) the Commission is directed, in its determination of
just and reasonable rates, to insure against the inclusion of any cost of service or collateral
expenses not directly related to the specific service provided under the rate in question. Id.
See generally S. Rep. No. 94-499 at 47, LEGiSLATIVE HisTORY OF THE 4-R AcT,- supra note 18
at 61 (function of section 202(b); rate flexibility).

115. See The 4-R Act, § 205, 49 US.C.A. § 10729 (West Supp. 1979) (amendmg
49 U.S.C. § 15a) (adequate revenue levels).

116. See id; S. Rep. No. 94-499 at 52, LEcisLaTive HIsTORY OF THE 4-R Acr,’ supra note
18, at 66.
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ity of this section, the Commission has instituted Ex Parte 338, a rulemak-
ing proceeding to develop and promulgate reasonable standards and proce-
dures for the establishment of adequate railroad rate levels.""” Ex Parte 338
provides for independent rate proceedings aimed at making a contribution
toward improved earnings of the affected carrier."8 This policy, allowing
for rate increases which provide revenue returns above fully allocated
costs, is distinguishable from traditional general rate increases, which were
designed as cost-justified measures based on the need of a carrier to recover
expense increases.!® Justification for setting rates above fully allocated

costs, generally submitted as ‘“‘revenue improvement,” is further deline-.

ated under concepts of capital incentive pricing and differential pricing.'?
Capital incentive rates, allowing for inclusion of fixed costs above those

allocated on the basis of existing investment expenditures, are based on

the reasoning that the additional amount more adequately represents in-
vestments necessary for continued service, and creates an incentive for
growth.!?! Differential pricing is predicated upon recognition of the neces-
sity of pricing services on some commodities above full cost to compensate
for competitive traffic revenues set below fully allocated costs.'®

Cost analysis under the standards provided in Ex Parte 338 has resulted
in an alteration of the basic rate formula.'’® Two additional elements,

117. ‘See Ex Parte No. 338, Standards and Procedures for the Establishment of Adequate
Railroad Rate Revenue Levels, 358 1.C.C. 844, 845 (1978).

118. See id. at 847; cf. Standards and Procedures for the Establishment of Adequate
Railroad Revenue Levels, 49 C.F.R. § 1109.25 (1978) (importance of and calculation as to
revenue adequacy figure in both general and individual rate increase proceedings).

119. See Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 334-37, 372 (1975); cf. Ex Parte No. 338, Standards and Procedures for
the Establishment of Adequate Railroad Rate Revenue Levels, 358 1.C.C. 844, 851 (1978) (no
differentiation between ‘“cost recoupment” and ‘“‘earnings improvement” proceedings). See
generally INTERSTATE COMMERCE CoMM’N, ANNUAL REPORT T0 CONGRESS 42 & nn.17 & 18 (1977)
(five percent general rate increase to offset increased labor costs; four percent general rate
increase to offset escalating costs).

120. See Ex Parte No. 338, Standards and Procedures for the Establishment of Adequate
Railroad Rate Revenue Levels, 358 1.C.C. 844, 853-54, 856, 858-59, 895-96 (1978).

121. Id. at 858-59; accord, e.g., Ex Parte No. 327, Incentive Rate on Coal—Hayden,
Colorado to Kings Mill, Texas, No. 36936 at 33-34 (ICC) (served Jan. 17, 1979); Ex Parte No.
327, Incentive Rate on Coal—Cordero, Wyoming to Smithers Lake, Texas, No. 36608 at 24,
217, 34 (ICC) (served Nov. 30, 1977); Ex Parte No. 327, Incentive Rate on Coal—Gallup, New
Mexico to Cochise, Arizona, 357 1.C.C. 683, 698-99 (1977); c¢f. The 4-R Act of 1976, § 205, 49
U.S.C.A. § 10729 (West Supp. 1979) (amending 49 U.S.C. § 15a) (“revenue levels should. . .
permit the raising of needed capital, . . . insure retention and attraction of capital neces-
sary”). But cf. Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 3451.C.C. 71, 372 (1975) (conclusion: increased rates on coal not sufficient inducement
for necessary capital investment). A

122. See Ex Parte No. 338, Standards and Procedures for the Establishment of Adequate
Railroad Rate Revenue Levels, 358 1.C.C. 844, 853-54 (1978).

123. See San Antonio v. Burlington N., 361 I.C.C. 482, 486, 496-97 (1979), appeal dock-
eted sub nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978); Ex Parte
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descriptively labeled ‘“fixed plant additive” and “revenue adequacy fac-
tor,” have been added above fully allocated cost.'™ The inclusion of a fixed
plant additive is calculated to recognize and allocate capital costs resulting
from new construction and improvements to the rail system necessary for
continued service.'® The additive is designed to compensate carriers for
those investments and, thus, more accurately reflect actual costs imposed
by the service.'? The necessity of assigning incremental expenses of plant
capacity expansion a position apart from fully allocated costs derives
from the principle that an asset is not includable in a carrier’s rate base
until dedicated to public use.'” The revenue adequacy factor represents
the supplemental amount determined by the Commission as necessary to
produce sufficient revenue to meet the needs of the proponent carrier sys-
tem.!” The revenue need level of a rail system is derived from a percentage
figure representing after-tax rate of return on debt and equity capital, and
is predicated upon the Commission’s findings of revenue adequacy among
carriers on a district and national basis as developed in a separate proceed-
ing.'?® The revenue adequacy factor, representing some increment above
fully allocated cost directed at promoting a system-wide level of revenue
adequacy, is the embodiment of differential pricing in the basic rate for-
mula.”™ The net effect of the Commission’s interpretation of the revenue

No. 338, Standards and Procedures for the Establishment of Adequate Railroad Rate Reve-
nue Levels, 358 I.C.C. 844, 895-96 (1978).

124. See San Antonio v. Burlington N, 361 1.C.C. 482, 496-97 (1979), appeal docketed
sub nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978); Memoran-
dum, Report of Chairman of Subcommittee on Oversight and Investigation of the Committee
on Interstate and Foreign Commerce, Investigation: Escalation of Railroad Tariffs for Haul-
ing Coal 1-2 (Apr. 9, 1979).

125. See San Antonio v. Burlington N, 361 1.C.C. 482, 486 (1979), appeal docketed sub
nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978); ¢f. Ex Parte No.
338, Standards and Procedures for the Establishment of Adequate Railroad Revenue Levels,
358 1.C.C. 844, 894-96 (1978) (rate of return standard; determination of cost of capital); Ex
Parte No. 327, Incentive Rate on Coal—Cordero, Wyoming to Smithers Lake, Texas, No.
36608 at 10-17 (ICC) (served Nov. 30, 1977) (cost of service, revenue need, cost of capital);
Ex parte No. 327, Incentive Rate on Coal—Gallup, New Mexico to Cochise, Arizona, 357
1.C.C. 683, 698-99 (1977) (cost of capital, fixed plant investment).

126. See San Antonio v. Burlington N., 361 1.C.C. 482, 486 (1979), appeal docketed sub
nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978).

127. See Burlington N. v. United States, 555 F.2d 637, 645 (8th Cir. 1977), citing Dayton-
Goose Creek Ry. v. United States, 263 U.S. 456 (1924).

128. See San Antonio v. Burlington N., 361 1.C.C. 482, 496 (1979), appeal docketed sub
nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978).

129. See id. at 496; Ex Parte No. 353, Adequacy of Railroad Revenue (ICC) (served Dec.
5, 1978), aff'd, Ex Parte No. 353, Adequacy of Railroad Revenue at 3 (served March 27, 1979).

130. See San Antonio v. Burlington N., 361 I.C.C. 482, 495-96 (1979), appeal docketed
sub nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978); cf. Ex Parte
No. 338, Standards and Procedures for the Establishment of Adequate Railroad Rate Reve-
nue Levels, 358 1.C.C. 844, 853-54 (1978) (cross subsidization of rail system recognized;
revenue contribution to fixed costs where market conditions favorable).
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adequacy provisions of section 205 of the 4-R Act has impacted on the
utility industry in the form of substantially higher coal prices." Inasmuch
as escalating coal prices will cause coal to be less economical as a baseload
fuel as compared to oil and natural gas, a conflict emerges between railroad

revitalization and the coal conversion provisions of the National Energy
Plan.

V. INTERACTION BETWEEN NATIONAL ENERGY AND RAILROAD RATEMAKING
PoLicies—THE SAN ANTONIO CASE

A basic tenet of the National Energy Plan is that the imbalance between
reserves and consumption should be corrected by shifting industrial and
utility consumption from oil and gas to coal and other abundant energy
sources."? This principle was expressly affirmed under provisions of The
National Energy Act.'3 A transportation cost sensitivity study performed
by the Department of Energy demonstrated the impact of increased trans-
portation cost on decline in total consumption and shifting of production
between regions.!* Utilities constrained in the use of oil and gas as base-
load fuels under the Powerplant and Industrial Fuel Use Act are allowed
exemption from the proscriptions when an alternative fuel supply is not
available except at a cost that “substantially’”’ exceeds the cost of using
imported petroleum.!"® Present ratemaking policies, allowing rail revenue
on western coal at profit margins high above cost, adversely affect national
energy policies as utility industries seek more cost competitive fuel bases

131. See ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T oF ENERGY,
MoNTHLY ENERGY DaTA REPORT: CoST AND QUALITY OF FUELS FOR ELECTRIC UTILITY PLANTS,
Tables 1 & 2 (Apr. 1979). Compare Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad
Freight Rate Structure Coal, 345 1.C.C. 71, 92-93 (1975) (average rail rates, 1931-1972) with
3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T OF ENERGY, ANNUAL REPORT TO
CoNGRESS: FoRrecasTs 233 (1978) (delivered coal prices to electric utility sector, history and
projections, 1977-1995). Increases in transportation rates range between 20 and 60 percent
above 1976 rates. Memorandum, Report of Chairman of Subcommittee on Oversight and
Investigation of the Committee on Interstate and Foreign Commerce, Investigation: Escala-
tion of Railroad Tariffs for Hauling Coal 1 (Apr. 9, 1979). See generally INTERSTATE COMMERCE
CoMmMm’N, ANNUAL REPORT TO CONGRESS 34-36 (1978) (rate proceedings); INTERSTATE COMMERCE
ComM’'N, ANNUAL REPORT TO CONGRESS 41-47 (1977) (rate proceedings).

132. ExecuTive OFFICE OF THE PRESIDENT, ENERGY POLICY AND PLANNING, THE NATIONAL
EnERrGY PLAN xii (Apr. 29, 1977). .

133. See Fuel Use Act, § 102, 42 U.S.C.A. § 8301 (West Supp. 1978); Energy Tax Act of
1978, Pub. L. No. 95-618, tit. III (to be codified in scattered sections of 26 U.S.C.). See
generally STAFF oF SENATE CoMM. ON ENERGY AND NATURAL RESOURCES, 96TH CONG., 18T SESS.,
THE NaTioNnaL ENERGY AcT, 3, 13, 20-22 (Comm. Print 1979).

134. See 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP’T OF ENERGY, AN-
NUAL REPORT To CONGRESS: FORECAST 235-37 (1978).

135. See Fuel Use Act, §§ 211(a)(1), 212(a)(1)(A)(ii), 42 U.S.C.A. §§ 8311(a)(1),
8312(a)(1)(A)(ii) (West Supp. 1978).
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or markets.”®® High transportation costs on coal may thus frustrate the
national energy policy on two levels: reduction of imports'* and promotion
of coal conversion.'® Furthermore, escalating transportation prices, when
passed on to the consumer, obstruct federal policy on energy price infla-
tion.™® The financial impact of railroad ratemaking policies on utility
industries and the disproportionate results yielded by the Commission’s
costing methodology is placed in perspective by dn examination of the
energy situation facing San Antonio, Texas.!4

In the early 1970’s, as a result of escalating oil and natural gas prices,
the municipally-owned San Antonio utility constructed a $250 million
coal-fired electric generating plant and entered into a 20-year contract for
the supply of coal from mines in Campbell County, Wyoming, the objec-
tive being to assure low cost electricity to San Antonio’s ratepayers."!
Burlington Northern Railroad submitted quotations of a proposed rate of
$7.90 per ton for the coal movement in July 1973, reaffirmed by letter in
March 1974."2 Subsequent to a revised quotation of $11.09 per ton issued
in May 1974 by Burlington Northern, San Antonio filed a complaint with
the Commission, seeking prescription of a maximum just and reasonable
rate for the service.'® In its report and order issued in October 1976, the

136. See NEWSWEEK, Sept. 3, 1979, at 52-53. See also M. BAucHMAN & D. KaMAT, FINANC-
ING THE FUTURE GROWTH OF THE ELECTRIC POWER INDUSTRY 62-66, 70 (1978) (Pol. Study No. 4)
(available through Center for Energy Studies, Univ. of Tex. at Austin) (average national
prices, including transportation markup, on coal, gas and oil; operation and maintenance
costs per primary energy source).

137. See NEWSWEEK, Sept. 3, 1979, at 63 (South African, Polish, and Australian coal
markets as feasible supply sources). See also 3 ENERGY INFORMATION ADMINISTRATION, UNITED
States DepP'T oF ENERGY, ANNUAL REPORT T0 CONGRESS: FORECASTS 235-37 (1978) (increased
transportation costs; decline in total consumption; shifts in regional production).

138, See Fuel Use Act, §§ 211(a)(1), 212(a)(1)(A)(ii), 42 U.S.C.A. §§ 8311(a)(1),
8312(a)(1)(A)(ii) (West Supp. 1978); 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES
Dep't o ENERGY, ANNUAL REPORT TO CONGRESS: FORECASTS 235-37 (1978) (increased transpor-
tation costs; decline in total consumption).

139. See ExXEcuTivE OFFICE OF THE PRESIDENT, ENERGY POLICY AND PLANNING, THE Na-
TIONAL ENERGY PLAN 27-28 (Apr. 29, 1977). The National Energy Plan cautioned that energy
industries should not be allowed to reap large windfall profits as a result of circumstances
not associated with the marketplace. Id. at 27.

140. See NEWSWEEK, Sept. 3, 1979, at 52-53. See generally Burlington N. v. United
States, 555 F.2d 637, 639-48 (8th Cir. 1977); San Antonio v. Burlington N., 361 1.C.C. 482,
482-83, 485-98 (1979), appeal docketed sub nom. San Antonio v. United States, No. 78-2051
(D.C. Cir. Sept. 25, 1978).

141, See Burlington N. v. United States, 555 F.2d 637, 639 (8th Cir. 1977); H. CoorER,
R. Miksap & E. Frul, ENERGY & ENVIRONMENTAL ANALYSIS oF A PrRoPOSED CoaL HAuL RaTE
INCREASE 5 (1978) (Envt’l Study No. 5) (available through Center for Energy Studies, Univ.
of Tex. at Austin); San Antonio City Public Service Board, Freight Rate Proceedings 1 (Aug.
2, 1979).

142, See Burlington N. v. United States, 555 F.2d 637, 639 (8th Cir. 1977); San Antonio
City Public Service Board, History of Coal Freight Rates to San Antonio (Aug. 2, 1979).

143. See Burlington N. v. United States, 555 F.2d 637, 639 (8th Cir. 1977); San Antonio
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Commission prescribed a maximum reasonable rate, based on fully allo-
cated costs, of $10.93 per ton and shipments of coal were commenced.!*
Under three general rate increases granted for revenue improvement, the
coal tariff rose to $12.42 per ton in June 1978.'® As a result of the reopening
of Burlington Northern/San Antonio rate base proceedings, a rate base of
$16.12 per ton was prescribed, representing fully allocated costs and fixed
plant additive, effective December 1978."¢ A general revenue improvement
rate increase of 5.5 percent, issued two weeks later, resulted in a rate
adjustment level to $17.01 per ton.'¥” By decision rendered on Burlington
Northern’s appeal of the Commission’s order of December 1978, a rate base
of $17.23, representing fully allocated cost, fixed plant additive, and a
seven percent revenue adequacy factor, was established, effective June 4,
1979.'% Additionally, general rate increases for fuel costs total-
ling a 3.6 percent adjustment have been made thus far.'** Because of the

City Public Service Board, Freight Rate Proceedings 1-2 (Aug. 2, 1979).

144. See San Antonio v. Burlington N., 355 1.C.C. 405, 418 (1976); San Antonio ‘City -

Public Service Board, History of Coal Freight Rates to San Antonio (Aug. 2, 1979); San
Antonio City Public Service Board, Freight Rate Proceedings 1-2 (Aug. 2, 1979).

145. See Ex Parte No. 349, Increased Freight Rates and Charges, 1978, Nationwide (ICC)
(decided June 17, 1978) (four percent general increase on coal service); Ex Parte No. 343,
Nationwide Increased Freight Rates and Charges, 359 1.C.C. 312, 312 (1977) (five percent
revenue improvement general increase); Ex Parte No. 336, Increased Freight Rates and
Charges—1977 (ICC) (served Dec. 22, 1976) (four percent revenue improvement general in-
crease). See generally INTERSTATE CoMMERCE CoMM’N, ANNUAL REPORT TO CONGRESS 36 (1978);
INTERSTATE COMMERCE CoMM’N, ANNUAL REPORT TO CONGRESS 42-43 (1977).

146. See San Antonio v. Burlington N., 359 1.C.C. 1, 18 (1978), appeal docketed sub nom.
San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978). Petitions for review of
the Commission’s orders in docket no. 36180, the San Antonio case, have been filed in the
Court of Appeals for the District of Columbia, as follows: San Antonio, through its City Public
Service Board, Docket No. 78-2051; the State of Texas, Docket No. 78-2216; Burlington
Northern and other railroads, Docket No. 78-2307; and the Department of Energy, Docket
No. 78-2224. Brief for Petitioner at 3, San Antonio v. United States, No. 78-2051 (D. C. Cir.
Oct. 1, 1979). The Department of Energy withdrew its petition in August 1979. Id. at 3. The
remaining actions were consolidated under order of the Court of Appeals for the District of
Columbia, dated December 5, 1978 and January 2, 1979. Id. at 3.

147. See Ex Parte No. 357, Increased Freight Rates and Charges, Nationwide—Eight
Percent, 359 1.C.C. 740, 742 (1978).

148. See San Antonio v. Burlington N., 361 1.C.C. 482, 483, 496-97 (1979), appeal dock-
eted sub nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978); San
Antonio City Public Service Board, Freight Rate Proceedings 4-5 (Aug. 2, 1979).

149. See Ex Parte No. 311B, Increased Freight Rates and Charges—1979 (ICC) (decided
July 25, 1979) (one percent general rate increase: fuel cost); Ex Parte No. 311A, Increased
Freight Rates and Charges—1979 (ICC) (decided July 7, 1979) (1.4 percent general rate
increase; fuel cost); Ex Parte No. 311, Increased Freight Rates and Charges—1979 (ICC)
(decided June 5, 1979) (1.2 percent general rate increase; fuel cost). Commission approval of
a 7.8 percent average general rate increase for western rail traffic was granted in early October
1979. Wall St.J., Oct. 8, 1979, at 6, col. 4. ‘“Because of competitive pressures,” the general
rate increase was not applied to the Burlington Northern—San Antonio line service. Applica-
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high investment cost incurred in the construction of coal-base genera-
tion systems, including capital expenditures on the purchase of hopper
cars and spur lines to the plant, the delivered cost of coal must be available
at moderate prices to make operation of the generation unit price competi-
tive.'™ A rate base in excess of $18.00'*! makes coal less cost competitive
than fuel oil and the continued operation of a coal-fired generating plant
less price competitive.'*? Economic analysis of the situation reveals consid-
erable elasticity in the use of coal by San Antonio to unit-train tariff
levels.'® Implementation of the $18.00 plus base rate is projected to result
in a twenty-four percent decrease in coal consumption by 1982, and a
concurrent seventeen percent increase in oil consumption, assuming maxi-
mum utilization and minimum cost of nuclear power at the South Texas
Nuclear Project.’®* The energy situation faced by San Antonio, and its
resolution, has implications for a proportionate share of southwestern util-
ity industries'®® and to a representative share of utility shippers across the

tion of previously approved fuel cost increases established an effective rate of $19.04, as of
October 1979. Interview with Arthur Von Rosenberg, Planning Mngr. of City Public Services
of San Antonio, Texas, in San Antonio (Jan. 16, 1980).

150. See PReSIDENT’S CoMM’N ON CoAL, CoaL: A Dara Booxk 196-97 (1979) (GPO No. 281-
412/34). See generally M. BAuGHMAN & D. KAMAT, FINANCING THE FUTURE GROWTH OF THE
ELecrric Power INDUSTRY 70 (1978) (Pol. Study No. 4) (available through Center for Energy
Studies, Univ. of Tex. at Austin) (operation and maintenance costs: coal, gas, oil, nuclear,
and gas turbines; 1975-2000). .

151. See San Antonio City Public Service Board, Freight Rate Proceedings 4 (Aug. 2,
1979); San Antonio City Public Service Board, History of Coal Freight Rates to San Antonio
(Aug. 2, 1979). The rate base set under May 23, 1979 proceedings, when subjected to the 1.2
percent fuel cost rate increase under Ex Parte No. 311, is elevated above $18.00. See San
Antonio City Public Service Board, Freight Rate Proceedings 4 (Aug. 2, 1979).

152. See Brief for Intervenor Dep’t of Energy’s Statement of Fact and Argument, San
Antonio v. Burlington N., No. 36180 at 2 (ICC) (May 23, 1979) (“at a unit-train tariff level
of between $15.64 and $18.23, it becomes cheaper to burn all 0il”) (based on testimony of
Frank D. Haines, Chief of the Power Supply Planning Branch Office of Utility Systems,
Economic Regulatory Administration, Dep’t of Energy).

153, See id. at 2 (based on testimony of Frank D. Haines, Chief of the Power Supply
Planning Branch Office of Utility Systems, Economic Regulatory Administration, Dep’t of
Energy); cf. 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP’T OF ENERGY, ANNUAL
ReporT TO CoNGRESs: Forecasts 235-37 (1978) (proportionate relationship between rising
transportation costs and declining consumption levels). See generally H. Cooper, R. MiksADp
& E. Frun, ENERGY & ENVIRONMENTAL ANALYSIS OF A ProPOSED CoaL HauL RATE INCREASE 5-
10 (1978) (Envt’l Study No. 5) (available through Center for Energy Studies, Univ. of Tex.
at Austin) (generating capacity of electric power plants in San Antonio).

154. See H. CoopPer, R. Miksap & E. FruH, ENERGY & ENVIRONMENTAL ANALYSIS OF A
Prorosep CoaL HauL RATE INCREASE 6-10 (1978) (Envt’l Study No. 5) (available through
Center for Energy Studies, Univ. of Tex. at Austin); ¢f. 3 ENERGY INFORMATION ADMINISTRA-
TION, UNITED STATES DEP’T OF ENERGY, ANNUAL REPORT TO CONGRESS: FORECASTS 235-37 (1978)
(decline in consumption by 11 million tons from 1,465 million tons consumed on the basis of
a 4.5 percent ($0.23/ton) increase in transportation cost).

155. See 3 ENERGY INFORMATION ADMINISTRATION, UNITED STATES DEP'T OF ENERGY, AN-
NUAL ReporT To CoNGREsS: ForecasTs 153, 232 (1978) (industrial demand for coal projected

Published by Digital Commons at St. Mary's University, 1979

29



St. Mary's Law Journal, Vol. 11 [1979], No. 3, Art. 6

1980] RAIL TRANSPORTATION 763

nation, consumers of western coal.'®

VI. CoNcLUSION

The ultimate goal of government regulation of the rail industry has
always been to insure the development, coordination, and preservation of
an adequate national transportation system.'” The railroad industry, as
viewed from a national perspective, warrants the expansive application of
liberal revenue standards, as set out in the 4-R Act, and implemented
under the Commission’s restructuring of the basic rate formula.'* Regional
considerations of supply and demand on certain commodities may, how-
ever, precipitate rail tariffs that are counterproductive to a sound eco-
nomic transportation policy. An application of this hypothesis is well docu-
mented by the current levels to which western coal tariffs have been al-
lowed to rise in the name of “railroad revitalization.”'*® A fundamental
conflict is presented by strict adherence to the revenue adequacy provi-
sions of the 4-R Act, inasmuch as allowance of higher rail tariffs impacts
to the detriment of the consumer of rail services. The conflict is amplified
by a national commitment to the increased consumption of coal, a corol-
lary to which is a national commitment to an equitable system of transpor-
tation of the fuel. The National Energy Plan submitted that prices for
energy should be reasonably uniform to prevent economic dislocations and
unjustified variation in consumer costs.'®® The nexus between the rail and
coal industries mandates a greater sensitivity be given to the cost impact

to center around utility and industrial sectors in Texas, Arkansas, Oklahoma, and Louisiana).
At present there are three additional steam generating plants constructed for utilization of
bituminous coal as a baseload fue! in Texas. See S. Spaw & J. LEDBETTER, ENERGY REQUIRE-
MENTS FOR AIR POLLUTION ABATEMENT EQUIPMENT IN TExAs 116-17 (1978) (Envt’'l Study No.
6) (available through Center for Energy Studies, Univ. of Tex. at Austin). Litigation has
developed over the Commission’s rate setting policies in Houston, where one such generator
is located. See Houston Lighting & Power Co. v. United States, 606 F.2d 1131, 1136 (D.C.
Cir. 1979).

156. See San Antonio v. Burlington N., 361 1.C.C. 482, 495 (1979), appeal docketed sub
nom. San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978) (differential
pricing, under formula allocating revenue need factor on basis of system-wide operations, to
be applied to similarly situated shippers of of other commodities). See generally Ex Parte No.

357, Increased Freight Rates and Charges, Nationwide—Eight Percent, 359 1.C.C. 740, 741 A

(1978) (poor overall condition of carriers on nationwide basis; .063 percent nationwide rate
of return on investment).

157. The National Transportation Policy, 49 U.S.C.A. § 10101 (West Supp. 1979); S.
Rep. No. 94-499 at 14, LecisLATIVE HisTORY OF THE 4-R AcT, supra note 18, at 27.

158. See UNiTED STATES DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT
RaiLroAD INDUSTRY 39-78, 113-136 (1978).

159. See San Antonio v. Burlington N., 361 1.C.C. 482, 496-97, appeal docketed sub nom.
San Antonio v. United States, No. 78-2051 (D.C. Cir. Sept. 25, 1978).

160. Execuriveé OFFICE OF THE PRESIDENT, ENERGY PoLICY AND PLANNING, THE NATIONAL
ENERGY PLAN 28 (1977).
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of rail transportation on the energy consumers if the conflict is to be re-
solved without the necessity of recourse to further legislative action.'™

161. At present, pending legislation suggests allowance of long-term contract rates, not
susceptible to rate increases, as a means of alleviating the rate structure imbalance developed
under revenue adequacy standards. See SENATE CoMM. ON COMMERCE, SCIENCE, AND TRANSP.,
RAILROAD TRANSPORTATION PoLicy Act oF 1979, S. Rep. No. 96-470, 96th Cong., 1st Sess. 17-
18, 24-26, 54-55 (1979). Contract rates are not expressly prohibited under the Interstate
Commerce Act and have been allowed to a limited extent on some traffic systems. UNITED
STATEs DEP'T OF TRANSP., A PROSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD: INDUSTRY 121
(1978); SENATE REPORT ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 477-78; see, e.g.,
Ex Parte No. 336, Increased Freight Rates and Charges—1977, at 2, 3 (ICC) (served Dec. 22,
1976) (unit-train rate agreement); Contract Rates on Rugs and Carpeting from Amsterdam,
New York, to Chicago, 313 I.C.C. 247, 251 (1961) (cost-of-service reflected in rate agree-
ments); Coal to New York Harbor Area, 311 1.C.C. 365, 366 (1961) (volume rate agreement).
See generally Ex Parte No. 270 (Sub-No. 4), Investigation of Railroad Freight Rate Structure
Coal, 345 1.C.C. 71, 107-110 (1975) (unit-train, volume and concentration rate agreement
concepts). However, challenged guaranteed rates have been declared unlawful per se where
the agreement has been construed as constituting a destructive competitive practice. Guaran-
teed Rates From Sault Ste. Marie, Ontario, Canada, to Chicago, Ill., 315 1.C.C. 311, 321-23
(1961); Contract Rates on Rugs and Carpeting from Amsterdam, New York, to Chicago, 313
I.C.C. 247, 252-53 (1961); c¢f. Coal to New York Harbor Area, 311 1.C.C. 355, 371 (1961)
(allowance of agreed rate not precedent-setting). Thus, recognition of the lawfulness of service
agreements represents an important alteration in rate-making policy, allowing effective cost-
ing methodology by carrier/shipper negotiation reflecting service cost resulting from long-
term shipment commitments in addition to traditionally recognized volume and unit-train
considerations, of benefit to shipper and carrier alike. See UNITED STATES DEP'T OF TRANSP.,
A PRroSPECTUS FOR CHANGE IN THE FREIGHT RAILROAD INDUSTRY 121-22 (1978); SENATE REPORT
ON ENERGY TRANSPORTATION, Vol. III, supra note 3, at 477-79; cf. 43 Fed. Reg. 58190 (Dec. 13,
1978) (policy statement of Commission; supportive of long-term contract rates). But see
Railroad Deregulation Act of 1979: Hearings on S. 796 Before The Subcomm. on Surface
Transp. of the Comm. on Commerce, Science, and Transportation, 96th Cong., 1st Sess. 1381
(1979) (statement of Arthur Von Rosenberg on behalf of the Western Coal Traffic League)
(contract rates not practical solution for captive shippers).
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