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CHAPTER 11

and exclusive civil jurisdiction over all matters related to a bank-
ruptcy case.' This jurisdiction includes removal to the bankruptcy
court of cases which were pending in other courts at the time of the
filing of the petition in bankruptcy court.5 The legislative history
makes it entirely clear that Congress meant by the expanded juris-
diction to eliminate the old dichotomy between plenary and sum-
mary jurisdiction in bankruptcy, and to vest in the bankruptcy
court complete jurisdiction over the bankruptcy case and all mat-
ters related to it.' All other good things in the Bankruptcy Reform
Act of 1978 pale in comparison with these two major accomplish-
ments.

I. WHY CONSOLIDATION?

The idea of consolidation of Chapters X, XI, and XII of the Bank-
ruptcy Act originated with the Commission on the Bankruptcy
Laws of the United States. This Commission was created pursuant
to Senate Joint Resolution No. 88 in the 91st Congress in 1970.1 Its
report pointed out the inability of the Supreme Court and the Com-
mission to articulate clear and positive guide lines to differentiate
between debtors which should be reorganized in Chapter X and
those which might be reorganized in Chapter XI. It seemed dis-
tressed that Chapter XI was being used by corporations with total
indebtedness of as much as $80 million, which the Commission
obviously considered too much for the relatively forthright and di-
rect procedure of Chapter XI. Although the evidence on which the
conclusion is based is not recounted, the Commission did conclude
that Chapter XI had the same potential for abuse as the equity
receivership which had been supplanted by section 77B of the Bank-

4. Id. ¤ 1471. As the result of a compromise between the House and the Senate, exclusive
jurisdiction of all cases under title 11 is vested in the United States district courts. Id. ¤
1471(a). In turn, the bankruptcy courts are vested with all the jurisdiction vested in the
district courts. Id. ¤ 1471(c). In addition, the bankruptcy court is vested with exclusive
jurisdiction of all of the property of the debtor, wherever located, id. ¤ 1471(e), a provision
which was included in the rehabilitation chapters of the Bankruptcy Act (¤¤ 77a, 111, 311,
411, and 611) but was not included in Chapters I through VII, the "straight" bankruptcy
provisions. The bankruptcy court may, in the interest of justice, abstain from hearing a
particular proceeding arising under title 11 or arising in or related to a case under title 11,
and its decision to abstain is not reviewable by appeal or otherwise. Id. ¤ 1471(d).

5. Id. ¤ 1478.
6. See H.R. REP. No. 595, 95th Cong., 1st Sess. 13 (1977) [hereinafter cited as H.R. REP.

No. 595]; 124 CONG. REc. H11107-11108 (Sept. 28, 1978), S17424 (Oct. 6, 1978).
7. Act of July 24, 1970, Pub. L. No. 91-354, 84 Stat. 468.
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ruptcy Act in 1934,8 and therefore should be abolished. The report
continued:

It is not feasible to attempt to carve out of Chapter XI certain cases
which should be under Chapter X. As pointed out by Mr. Justice
Douglas, the facts of each case determine the appropriate relief. The
only solution is an elimination of the disparate procedures. The Com-
mission therefore recommends a comprehensive business reorganiza-
tion chapter. The Commission's recommendations that appointment
of an independent trustee be discretionary, the absolute priority rule
be made more flexible, a finding be required that the survival of the
debtor is reasonably probable, and procedural reforms be made possi-
ble by the administrative agency9 dispel arguments in favor of retain-
ing Chapter XI. Even the desire [of the debtor's management and
its attorneys] to retain control is no longer a compelling argument
for Chapter XI, since the appointment of an independent trustee is
discretionary. °

Even in its wildest dreams the Commission never gave a thought
to consolidating Chapter VIII of the Bankruptcy Act" into the busi-
ness reorganization chapter of a new act. The drafters of the new
Code seem to have gotten carried away; they have thrown railroad
reorganizations into chapter 11,12 and in so doing found it necessary
to exclude from railroad reorganization cases an amazingly small
number of sections which apply to other entities.13 If, with these
relatively minor adjustments, chapter 11 fits this kind of case, who
can contend seriously that any substantial part of Chapter XI of the
Bankruptcy Act has been retained?

Another argument advanced in favor of the consolidation of the
rehabilitation chapters of the Bankruptcy Act into a single chapter
was that this would obviate the often futile, always extremely dis-
ruptive and wasteful, motion under section 328 of the Act and Rule
11-15 brought by the Securities and Exchange Commission, 4 occa-

8. Section 77B had, in turn, been replaced by Chapters X and XI in 1938.
9. The Commission recommended the creation of a United States Bankruptcy Adminis-

tration with extensive powers in connection with liquidation and reorganization cases. The
United States trustee which is created by the Bankruptcy Reform Act of 1978 for 18 pilot
districts is but a pale copy of the Commission's Bankruptcy Administration.

10. H.R. Doc. No. 137, Pt. I, 93rd Cong., 1st Sess. 248 (1973).
11. Chapter VIII of the Bankruptcy Act consists of only one section, section 77, and

relates to railroad reorganization.
12. Subchapter IV of chapter 11, consisting of sections 1161-1174.
13. See 11 U.S.C.A. § 1161 (West Supp. 1979).
14. Hereafter "SEC."
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sionally by others, to convert the Chapter XI case to one under
Chapter X. In numerous cases such a motion was not filed until the
case had progressed to a point of near resolution of the debtor's
problems.'" Rule 11-15 attempted to halt the inordinate delay which
had become practice under section 328, and required that the mo-
tion be filed within 120 days after the date of the first meeting of
creditors and stockholders, but lost much of the ground that might
have been gained by giving the court authority to extend the time
for making such motions.'

These and other premises of the reformers will be referred to and
discussed in the context of various specific provisions of chapter 11.

I. CHAPTER 11
Chapter 11 cannot be viewed as an entity; it is not complete in

and of itself. But no chapter of the new Bankruptcy Code is. The
Code is as much of a ten-finger exercise as is the Uniform Commer-
cial Code. Chapters 1, 3, and 5 of the Bankruptcy Code are applica-
ble to a chapter 11 case. 7 The definitions for chapter 11 cases are
found partly in chapter 11 and partly in chapter 11.1' Rules of con-
struction0 and specification of entities which may be debtors under
chapter 111 are found in chapter 1. Administrative powers, includ-
ing the automatic stay," use of collateral,23 the borrowing of
money, 4 rejection of executory contracts," and provisions regarding
continuation of utility services26 are contained in chapter 3. The

15. The classic example of late filing is SEC v. Canadaigua Enterprises Corp., 339 F.2d
14 (2d Cir. 1964), in which the filing was delayed until after a plan had been proposed and
accepted by quite substantial majorities. With the filing of the transfer motion the court was
compelled to halt all forward progress in the case to hear the motion. At the conclusion of
the hearing the district court denied the SEC request for transfer to Chapter X and the SEC
promptly appealed. With considerable reluctance the Court of Appeals for the Second Circuit
reversed and sent the case back for the appointment of a trustee and conduct of the case under
Chapter X. Adjudication followed.

16. Rule 11-15(b).
17. 11 U.S.C.A. § 103(a) (West Supp. 1979).
18. Id. § 101.
19. Id. § 1101.
20. Id. § 102.
21. Id. § 109(d).
22. Id. § 362.
23. Id. § 363.
24. Id. § 364.
25. Id. § 365.
26. Id. § 366.
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turnover of property to the estate,27 the avoiding powers of a trustee
or debtor," and setoff2l are found in chapter 5. In eighteen judicial
districts0 there will be a United States trustee who is given impor-
tant powers and duties in chapter 11 cases by chapter 15 of the
Bankruptcy Code,3' and by provisions added to title 28 of the United
States Code. 2

III. COMMENCEMENT OF THE CASE

Chapter 11 is available to all businesses, whether operated by
individuals, partnerships, or corporations. The case may be com-
menced by the filing of a voluntary petition by a debtor, 33 a joint
petition by debtor and spouse,34 or by an involuntary petition filed
by creditors.35 The requirements for an involuntary petition under
chapter 11 are the same as for a liquidating case under chapter 7 of
the Code. Three petitioning creditors," or a single creditor if there
are less than 12,11 holding claims that aggregate at least $5,000 more
than the value of any lien on property of the debtor, may file the
involuntary petition. The petition need allege only that the debtor
generally is not paying his debts as they become due, or that within
120 days before the filing of the petition a custodian8 was appointed
or authorized to take possession of substantially all of the property
of the debtor.3" If the debtor contests the involuntary petition, a jury
trial on the issues is a matter within thediscretion of the court. "

The notion of an involuntary petition is a radical departure from
Chapter XI of the Bankruptcy Act. Clearly the concept is derived

27. Id. § 542.
28. Id. 99 544 et seq. These powers are discussed elsewhere in this issue of the Journal

by Vernon Teofan and L.E. Creel, I.
29. Id. § 553.
30. Id. § 1501. These districts are referred to hereafter as "pilot districts,"
31. Id. 99 151102-151105.
32. 28 U.S.C.A. §§ 581 et seq. (West Supp. 1979) (especially section 586(a)(3)).
33. 11 U.S.C.A. § 301 (West Supp. 1979).
34. Id. § 302.
35. Id. § 303(a). A petition filed by less than all of the general partners of a partnership

is treated as an involuntary petition. See id. § 303(b)(3).
36. Id. § 303(b)(1).
37. Id. § 303(b)(2).
38. "Custodian" is defined in section 101(10).
39. Id. § 303(h).
40. 28 U.S.C.A. § 1480(b) (West Supp. 1979). Jury trial of the issues created by an

answer filed in a case under Chapter X was not permitted. See Bankruptcy Act §§ 143, 144
(repealed 1978, previously codified as 11. U.S.C. §§ 543, 544).
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