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Hammer."® The court held that once the violator had introduced
some evidence that his violation was excused by reason of one of the
five permissible excuse categories found in Impson, the burden
shifted to the party who asserts that his adversary has been negli-
gent per se to obtain a fact finding that the violator was negligent.'”
Along with the negligence issue, the party asserting negligence per
se would be allowed to submit an instruction regarding the estab-
lishment by the legislature of standards of safe conduct."*

The next case that treated the submission of the negligence per
se issues was L.M.B. Corp. v. Gurecky.”™ Among other things, the
defendant complained that the violator, Gonzales, had failed to
obtain a jury finding of the existence of an Impson-type excuse.
Repeating what it had earlier said in Castro regarding the submis-
-sion of a contributory negligence issue with instructions, the su-
preme court held that a separate issue about excuse was unneces-
sary.!80 '

The supreme court handed down its decision in Castro in Janu-
ary, 1973. While its explanation of the practice for omitting an issue
on excuse was consistent with Hammer and has been the rule of
later cases, there was a sentence in the opinion stating that ““[f]or
one to prove negligence per se, therefore, he must prove (1) a viola-
tion of the penal standard, (2) which is unexcused.”'® The state-
ment was written before the amendment of rule 277 that abolished
inferential rebuttal issues, and it is subject to misunderstanding. In
Moughon v. Wolf'® the court corrected the sentence. For the same
reason that it is no longer necessary for one to prove and obtain a
finding that an incident was not an unavoidable accident, a party,
while required to prove and obtain a finding that his adversary
violated a penal standard, is not required to obtain a finding that
his adversary’s violation was not excused. The excuse issue should
not be submitted and the burden is upon the violator of the law to
present any evidence excusing the violation. Moughon v. Wolf
stated:

176. Id. at 497-98; see Hammer v. Dallas Transit Co., 400 S.W.2d 885, 887 (Tex. 1966).

177. Southern Pac. Co. v. Castro, 493 S.W.2d 491, 498 (Tex. 1973); see Impson v. Struc-
tural Metals, Inc., 487 S.W.2d 694, 696 (Tex. 1972).

178. Southern Pac. Co. v. Castro, 493 S.W.2d 491, 498 (Tex. 1973).

179. 501 S.W.2d 300 (Tex. 1973).

180. Id. at 303; see Southern Pac. Co. v. Castro, 493 S.W.2d 491, 498 (Tex. 1973).

181. Southern Pac. Co. v. Castro, 493 S.W.2d 491, 497 (Tex. 1973).

182. 576 S.W.2d 603 (Tex. 1978).
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Generally, the litigant alleging negligence per se as a ground of
recovery must assume the burden of proving a statutory violation.
[Citations omitted.] The typical submission of such a case includes
an issue inquiring whether the party charged is actually guilty of
legislatively proscribed conduct along with an issue inquiring
whether the violative conduct was the proximate cause of the acci-
dent. The violator may excuse his conduct, but he must produce some
evidence of a legally acceptable excuse. If some evidence of a legally
acceptable excuse such as emergency, incapacity or impossibility is
present in the case, the litigant charging statutory violation must
assume a further burden. That burden entails requesting an issue
which inquires whether the litigant charged is guilty of negligence as
measured by the common law or reasonable person standard.'*

DEFINITIONS AND INSTRUCTIONS HAVE REPLACED MANY ISSUES

Rule 277 now states that the court shall submit such explanatory
instructions and definitions as shall be proper to enable the jury to
render a verdict, with the limitation that such instructions and
definitions shall not comment directly on the weight of the evidence

183. Id. at 604-05 (footnote omitted). The court further set forth a sample charge consist-
ing of three issues:

ISSUE NO. I

Do you find from a preponderance of the evidence that on the occasion in question

[name of litigant charged with statutory violation] failed to keep [his or her] vehicle

completely within the right half of the roadway?

ANSWER “We do”’ or “We do not.”

Answer:

If you have answered Issue No. I “We do” then answer Issue No. 2: otherwise do

not answer Issue No. 2.

ISSUE NO. 2

Do you find from a preponderance of the evidence that such failure was a proximate

cause of the occurrence in question?

ANSWER “We do” or “We do not.”

Answer:
Id. at 604 n.3. If the trial court believes that some evidence of a legally permissible excuse
has been presented, then an additional issue should be submitted conditioned on an affirma-
tive finding to Issue No. 1:

ISSUE NO. 3

Do you find from a preponderance of the evidence that such failure was negligence?

ANSWER “We do” or “We do not.”

Answer:
Id. at 605 n.4. Finally, the court stated, “In conjunction with this common law negligence
submission and upon proper request, certain explanatory instructions may be submitted that
inform the jury of such matters as statutory standard of conduct and any legally acceptable
excuses that are supported by some evidence.” Id. at 605 n.4.; see 1 STATE BAR OF TEXas,
Texas PATTERN JURY CHARGES § 5.11 (1969 & Supp. 1973) (example of instruction).
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or advise the jury of the effect of their answers. Before September
1, 1973, a large number of correct definitions and explanations had
developed in Texas. Those that relate to personal injury cases are
collected in the State Bar’s Texas Pattern Jury Charges,"! but there
are others that relate to other kinds of significant litigation. Some
practitioners mistakenly think that the elimination of a special
issue has justified changes in and the addition of words to defini-
tions or instructions that are rather standardized. Other practition-
ers seek to add words that are designed to push the jury one way or
the other. The changing of settled definitions and explanations
tends to create unnecessary problems. Revised rule 277 does not
suggest such an overhaul, and none is needed.

The Proper Use of Definitions and Instructions is Found in Many
Non-Negligence Cases

A long list of examples is available from almost any area of the
law to show the proper use of definitions or explanations that assist
the jury. These non-negligence cases have presented no significant
problem to the bench or trial bar. They tersely define or explain a
word or term but do not tell the jury what to do. Hundreds of
eminent domain cases have been tried since World War Il with few
procedural problems by the use of broad issues and a few instruc-
tions and definitions. Market value'® has needed a definition, and
the nature of the estate taken needs to be explained so the jury will
not assume that too much or too little is being taken.'*®* Charges
have been approved in wide-ranging fields of the law that have
included instructions or definitions for such terms as “serious fire
hazard,”'® “cruel treatment,”'*® “peaceable, adverse and continu-
ous possession,”’'® “domicile,”’'* “wrongful killing,”"! “‘common law

184. 1 STaTE BAR oF TExas, TEXAs PATTERN JURY CHARGES (1969 & Supp. 1973).

185. See State v. Carpenter, 126 Tex. 604, 611-12, 89 S.W.2d 194, 198 (1936).

186. See Gleghorn v. City of Wichita Falls, 545 S.W.2d 446, 447-48 (Tex. 1976); Texas
Power & Light Co. v. Cole, 158 Tex. 495, 501-02, 313 S.W.2d 524, 529 (1958); City of Dallas
v. Anderson, 570 S.W.2d 62, 64 (Tex. Civ. App.—Dallas 1978, writ ref’d n.r.e.); Texas Power
& Light Co. v. Lovinggood, 389 S.W.2d 712, 715-16 (Tex. Civ. App.—Dallas 1965, writ ref’d
n.r.e.).

187. See City of Houston v. Lurie, 148 Tex. 391, 399, 224 S.W.2d 871, 876 (1949).

188. See Howell v. Howell, 147 Tex. 14, 17, 210 S.W.2d 978, 980 (1948).

189. See Pearson v. Doherty, 143 Tex. 64, 71, 183 S.W.2d 4563, 466 (1944).

190. See Hough v. Grapotte, 127 Tex. 144, 145-46, 90 S.W.2d 1090, 1091 (1936).

191. See Bounds v. Caudle, 560 S.W.2d 925, 929-30 (Tex. 1977); Grieger v. Vega, 153 Tex.
498, 503-04, 271 S.W.2d 85, 88 (1954).
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