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INTRODUCTION

During a trial, a witness’s job is to supply the facts by telling the jury
what she saw, heard, or otherwise experienced that is relevant to the legal
questions the jury must answer.! The jury’s job is to decide how much weight
and credibility to accord a witness’s testimony.? Jurors are expected, even
instructed,? to rely on their own knowledge about the world when deciding
whether and how much to believe a witness.* Most of the time, jurors’ own
experiences are sufficient to allow them to accurately assess a witness’s tes-
timony.’ However, jurors are sometimes called upon to assess testimony that
their own experiences have not prepared them to assess accurately.® In these
cases, expert witnesses can provide jurors with the knowledge that they need
to evaluate the evidence properly.” By definition, an expert witness is some-

! Blackburn v. Murphy, 737 S.W.2d 529, 531 (Tenn. 1987) (stating that “it is the function
of the witness to state evidentiary facts and the function of the jury to draw such conclusions
as the facts warrant”) (alteration and citation omitted); State v. Smith, 30 La. Ann. 457, 458
(1878) (“It was the province of the witness to state facts, and of the jury to draw inferences,
opinions, and conclusions from those facts.”). Cf. MODEL CODE OF PROF’L RESPONSIBILITY
EC 5-9 (AM. BAR Ass’N 1980) (“The roles of an advocate and of a witness are inconsistent;
the function of an advocate is to advance or argue the cause of another, while that of a
witness is to state facts objectively.”).
2 See 1 LEONARD B. SAND ET AL., 1 MODERN FEDERAL JURY INSTRUCTIONS: CRIMINAL §
7.01 Witness Credibility (2017), available at LEXIS (“[Y Jou should look at all of the evi-
dence in deciding what credence and what weight, if any, you will want to give to the . ..
witnesses.”).
3 See id. at § 5.02 Testimony, Exhibits, Stipulations, and Judicial Notice (“You should con-
sider the evidence in light of your own common sense and experience, and you may draw
reasonable inferences from the evidence.”); United States v. Cruz-Valdez, 773 F.2d 1541,
1546 (11th Cir. 1985) (en banc) (“[J]urors are correctly instructed to use their common sense
and to evaluate the facts in light of their common knowledge of the natural tendencies and
inclinations of human beings.”) (internal quotation marks and citation omitted).
4 See Cruz-Valdez, 773 F.2d at 1546.
S SAND ET AL., supra note 2, at § 7.01 Witness Credibility cmt. (“Use your common sense
and your everyday experience in dealing with other people. And then decide what testimony
you believe.”).
6 See Young v. Dep’t of Transp., 744 A.2d 1276, 1278 (Pa. 2000) ("Expert testimony is
often employed to help jurors understand issues and evidence which is outside of the aver-
age juror’s normal realm of experience.”).
7 See id. As the Supreme Court of Missouri explained in 1896:

The witnesses, as a general rule, must state facts, from which the jurors

are to form their opinion. But when the facts are all stated, upon a subject
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one who has knowledge that would be helpful to jurors—helpful both be-
cause jurors are unlikely to have this knowledge and because this knowledge
is important to properly understanding something at issue in the case.®

Cases involving claims of serious mental illness are one kind of case
that jurors might not be able to evaluate properly without input from expert
witnesses.” People with serious mental illnesses often experience things that
a juror, unless he has had these same experiences, is likely to find unbeliev-
able. For example, Eric Clark believed that aliens had taken over the bodies
of people in his town,'® and Russell Weston believed that the key to prevent-
ing a worldwide deadly plague was hidden inside a safe in the U.S. Capitol
building.!! If called upon to assess a claim of insanity in these cases, jurors

of inquiry, if an intelligent opinion cannot be drawn therefrom by inexpe-

rienced persons, such as constitute the ordinary jury, an exception is made

to the general rule, and persons who, by experience, observation, or

knowledge, are peculiarly qualified to draw conclusions from such facts,

are, for the purpose of aiding the jury, permitted to give their opinion. The

exception is allowed from necessity.
Benjamin v. Metro. St. Ry. Co., 34 S.W. 590, 593 (Mo. 1896).
¥ Under the Federal Rules of Evidence, expert testimony is admissible only if it will “help”
the trier of fact. See FED. R. EVID. 702(a) cmt. (stating that an expert witness’s opinion is
allowed only if the expert’s specialized knowledge “will help the trier of fact to understand
the evidence or to determine a fact in issue” (emphasis added)). If an expert proposes to
offer testimony that is not beyond jurors’ own knowledge, then the testimony is not helpful
and therefore inadmissible. See Nichols v. Am. Nat. Ins. Co., 154 F.3d 875, 883 (8th Cir.
1998) (stating expert testimony “is not helpful if it draws inferences or reaches conclusions
within the jury’s competence™).
? See Ake v. Oklahoma, 470 U.S. 68, 80-81 (1985) (“[P]sychiatrists ideally assist lay jurors,
who generally have no training in psychiatric matters, to make a sensible and educated de-
termination about the mental condition of the defendant at the time of the offense.”). As the
Georgia Court of Appeals explained:

[T]he State was required to show that Porter had knowledge of her hus-

band’s actions . . . It was for the jury to decide whether Porter had the

requisite knowledge, but it was important that their decision be made upon

all the facts. If, indeed, Porter suffered from a psychological condition

that caused her not to become aware of painful facts, the only way the jury

could know about such a condition was through expert testimony. Psy-

chological diagnosis was not within the jury’s ken. Once armed with this

testimony, they could choose to believe it or not in concluding whether

Porter had the requisite knowledge, and they could then fairly decide her

fate.
Porter v. State, 532 S.E.2d 407, 416 (Ga. Ct. App. 2000).
"% Clark v. Arizona, 548 U.S. 735, 735 (2006).
'! United States v. Weston, 206 F.3d 9, 19-20 (D.C. Cir. 2000) (Tatel, J., concurring).



136 Law & Psychology Review [Vol. 43

who have not experienced psychotic symptoms, or who have not interacted
with someone who is experiencing such symptoms, might well conclude that
a defendant simply made up these beliefs after having committed a crime to
support a defense of insanity.'? An expert witness can provide the jurors with
the knowledge necessary to accurately assess these beliefs. For example, the
expert witness can explain that delusions, which are beliefs not based in re-
ality,'? are in fact a common symptom of illnesses such as schizophrenia and
bipolar disorder.'* This knowledge can help the jury to not automatically
dismiss the defendant’s reported delusions as too bizarre or too convenient
to possibly be real.

Expert witnesses can supplement jurors’ knowledge of serious men-
tal illnesses, but what about supplementing people’s knowledge beyond the
narrow trial context? For example, misconceptions about serious mental ill-
nesses cause people to hold erroneous beliefs about the insanity defense, and
these erroneous beliefs can influence, not just the outcome of a single trial,
but the availability of the defense in general.'> How can the public be in-
formed about serious mental illnesses so that these erroneous beliefs can be
corrected?

This article proposes that memoirs of mental illness can serve as a
kind of expert witness for the public. One reason why people distrust crimi-
nal defendants’ claims of serious mental illness is that criminal defendants
have obvious motives to lie.!6 Additionally, because the immediate conse-

12 See infra Part 1B (discussing widespread belief that people fake insanity).

13 AMERICAN PSYCHIATRIC ASSOCIATION, DIAGNOSTIC & STATISTICAL MANUAL OF
MENTAL DISORDERS 87 (5th ed. 2013).

14 1d. at 87, 152.

15 Although this article focuses on the insanity defense, the same misconceptions about se-
rious mental illnesses may affect other aspects of the legal system where mental illness is
relevant, such as competency to stand trial and competency to be executed. See, e.g., Chris-
topher Seeds, The Afterlife of Ford and Panetti: Execution Competence and the Capacity to
Assist Counsel, 53 ST. Louts U. L. J. 309, n.129 (2009) (“The Court’s opinion in Paretti
responds to the fear, held by many, that death row prisoners fake insanity to avoid execution.
The validity of such claims is questionable. But concerns persist, as evidenced in Justice
Thomas’s dissent in Panetti, which reiterates those expressed twenty years before.”) (em-
phasis added) (citation omitted).

16 See infra Part LB (discussing widespread belief that people fake insanity).
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quence of being found not guilty by reason of insanity is indefinite civil com-
mitment,'” the insanity defense is typically reserved for cases in which the
defendant has been charged with a very serious offense,'® which means that
someone asserting an insanity defense usually has a very strong motive to
lie. But thousands of people experience the very same kinds of symptoms
when there is no obvious motive to report fictitious psychotic symptoms and
when there are obvious disincentives, such as civil commitment and forced
medication, to admitting such psychotic symptoms.'® Reading the memoirs
of people who have themselves experienced these symptoms may help dispel
the suspicion that someone claiming to hold beliefs that are demonstrably
false must be lying.2°

'7 See Jones v. United States, 463 U.S. 354, 368 (1983) (“The committed acquittee is entitled
to release when he has recovered his sanity or is no longer dangerous.”).
'* Kent Greenawalt, “Uncontrollable” Actions and the Eighth Amendment: Implications of
Powell v. Texas, 69 COLUM. L. REV. 927, 961 (1969) (“Since a finding of not guilty by
reason of insanity is likely to result in indefinite civil commitment, the defense is usually
raised only for the most serious crimes, particularly murder.”); David B. Wexler, Incompe-
tency, Insanity, and Involuntary Civil Commitment, in MENTAL HEALTH AND CRIMINAL
JUSTICE 139, 153 (L. Teplin ed., 1984) (“[1]f successful invocation of the insanity defense
can lead automatically to a period of confinement longer than a criminal sentence, then
criminal defendants charged with any but the most serious of offenses will generally choose
not to assert the defense . . . and will therefore probably not be treated at all.”).
¥ Cf Mental Health by the Numbers, NATIONAL ALLIANCE ON MENTAL ILLNESS,
https://www.nami.org/learn—more/mental—health—by-the-numbers (last visited March S,
2019) (stating that one in twenty-five adults, 9.8 million, have a serious mental illness that
substantially interferes with life).
20 Prosecutors often offer expert testimony for a similar reason in cases in which an abused
child has changed her account of abuse or behaved in some other way that a juror might
interpret as a sign of untruthfulness. Cf. 1 Joun E.B. MYERS, EVIDENCE IN CHILD ABUSE
AND NEGLECT CASES § 5.49 at 561-63 (3d ed. 1997). Prosecutors often offer expert testi-
mony for a similar reason in cases in which an abused child has changed her account of
abuse or behaved in some other way that a Juror might interpret as a sign of untruthfulness.
As one scholar reports:

Courts permit expert testimony to explain why sexually abused children

delay reporting abuse, why children recant, why children’s descriptions

of abuse are sometimes inconsistent, why some abused children are angry,

why some children want to live with the person who abused them, why a

victim might appear “emotionally flat” following the assault, why a child

might run away from home . . . .
1d; see also State v. R.B., 873 A.2d 511, 520 (N.J. 2005) (citations omitted) (allowing ex-
pert testimony regarding Child Sexual Abuse Accommodation Syndrome because “it helps
to dispel preconceived, but not necessarily valid, conceptions jurors may have concerning
the likelihood of the child’s truthfulness as a result of her delay in having disclosed the abuse
or sought help.”); People v. Taylor, 552 N.E.2d 131, 136 (N.Y. 1990) (“Because cultural
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Of course, a person writing a memoir might also have a motive to lie.
For example, James Frey infamously confessed to fabricating much of his
best-selling 2003 book, A4 Million Little Pieces, which was originally mar-
keted as a non-fiction account of his drug addiction.?! On the other hand,
while no memoirist likely presents an account that is completely accurate in
all of the details,?? the consistency that emerges across numerous writers
about their experiences of serious mental illness provides one means of es-
tablishing the accuracy of these memoirs. Frey’s book was compelling in
part because it was very different from other memoirs of addiction.”> Con-
versely, most memoirs of mental illness are useful precisely because they
present very similar accounts of the experience of psychotic symptoms. For
example, although the specific content of delusional beliefs may vary,?* what

myths still affect common understanding of rape and rape victims and because experts have
been studying the effects of rape upon its victims only since the 1970’s, we believe that
patterns of response among rape victims are not within the ordinary understanding of the
lay juror. For that reason, we conclude that introduction of expert testimony describing rape
trauma syndrome may under certain circumstances assist a lay jury in deciding issues in a
rape trial.”).
21 See Samantha J. Katze, A Million Little Maybes: The James Frey Scandal and Statements
on a Book Cover or Jacket as Commercial Speech, 17 FORDHAM INTELL. PROP. MEDIA &
ENT. L.J. 207, 213-15 (2006). Frey was sued by readers who claimed that they were fraud-
ulently induced to purchase the book. In re “A Million Little Pieces™ Litigation, 435 F.
Supp. 2d 1336 (J.P.M.L. 2006) (consolidation order).
22 ¢f. Paul Guajardo & David W. Read, Sin Documentos: Legally Instructive Narratives in
Mexican-American Memoirs and United States Immigration Law, 24 TEX. HISP. LL &
PoL’Y 1, 14-15 (2017) (“Certainly, memory is sometimes faulty, and of course, readers
need to be aware of possible posturing, exaggerations, and biases in texts, but these caveats
apply to any literature.”).
23 For example, Frey rejects the surrendering to a higher power approach of Alcoholics
Anonymous. See Laura Miller, The Thirteenth Step Books, NEW YORKER, May 12,2003, at
110 (“But Frey’s most attention-grabbing move is his utter rejection of the Twelve Step
approach.”).
24 There are some consistent themes to delusions. The DSM identifies five primary catego-
ries of delusions:

1. Erotomanic type: This subtype applies when the central theme of the

delusion is that another person is in love with the individual.

2. Grandiose type: This subtype applies when the central theme of the

delusion is the conviction of having some great (but unrecognized) talent

or insight or having made some important discovery.

3. Jealous type: This subtype applies when the central theme of the indi-

vidual’s delusion is that his or her spouse or lover is unfaithful.

4. Persecutory type: This subtype applies when the central theme of the

delusion involves the individual’s belief that he or she is being conspired
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is similar is that: (1) these beliefs are almost certainly are not true; and (2)
the person holding these beliefs really does believe them to be true.2> Addi-
tionally, decades of scientific research have documented the experience of
psychotic symptoms.?® Memoirs are instructive because they provide con-
crete examples of psychotic symptoms, not because they provide the sole
evidence of these symptoms.?’

The aim of this article is to demonstrate how memoirs can increase
public understanding of legal issues relating to the experience of serious
mental illnesses. Part I of this article discusses the msanity defense, includ-
ing the widespread distrust of claims of insanity. Part II examines several
issues relating to civil commitment and involuntary treatment. Although less
publicly visible than the insanity defense, the issues of civil commitment and
involuntary medication have far greater practical importance in the lives of
people who are seriously mentally ill. Additionally, deep divisions exist
among both patients and treatment providers regarding when, if ever, these

against, cheated, spied on, followed, poisoned or drugged, maliciously

maligned, harassed, or obstructed in the pursuit of long-term goals.

5. Somatic type: This subtype applies when the central theme of the delu-

sion involves bodily functions or sensations
AM. PSYCHIATRIC ASS’N, DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS
90-92 (5th ed. 2013).
2 1d. at 92.
%6 See generally Susanna L. Blumenthal, The Deviance of the Will: Policing the Bounds of
Testamentary Freedom in Nineteenth-Century America, 119 HARV. L. REV. 959 (2006) (dis-
cussing the tension between scientific and legal definitions of delusions beginning in the
1800s); see also Joshua C. Tate, Personal Reality: Delusion in Law and Science, 49 CONN.
L.REV. 891, 897 (2017) (“The doctrine of insane delusion entered the common law in the
nineteenth century as an embrace of a concept that was, at the time, cutting-edge science.”).
*7 For this reason, the use of memoirs or “stories” to illustrate psychotic symptoms avoids
the problems associated with the use of stories in some other contexts. See, e.g., Daniel A.
Farber & Suzanna Sherry, The 200,000 Cards of Dimitri Yurasov: Further Reflections on
Scholarship and Truth, 46 STAN L. REV. 647, 652 (1994) (“Our own view is that stories are
significant only when they are shown to be typical.”); Stephan Landsman, The Crime of
Sheila Mcgough. by Janet Malcolm. New York: Alfred A. Knopf. 1999. Pp. 161. $22., 98
MICH. L. REV. 2154, 2167 (2000) (“A single idiosyncratic anecdote is not proof of any-
thing.”); William M. Richman, Evolved into Firms, 80 Iowa L. REV. 419, 430 n.23 (1995)
(“If a story, though true, is not typical—i.e., representative of many other stories that could
be told—then it cannot support generalizations, theorizing, or concrete law reform pro-
posals.”).
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racket, and begun rummaging through the kitchen cabinets.
He’d then made his way upstairs, where he’d gone from
bathroom to bathroom, turning on the taps. After checking
the bedrooms and discovering no one was around, Mike had
stripped and taken a bubble bath. . . .

A few days later the phone rang and I checked the caller
ID. It was the Fairfax County police. As I reached for it, |
noticed my hand was trembling.

“Mr. Earley,” a woman said, “I’m detective V.O. Armel
of the Reston substation. I'm calling to tell you two felony
warrants have been issued for your son’s arrest.”

I didn’t understand. “Is he okay?” I asked. “What’s he
done?”

“These charges are from the home break-in,” Detective
Armel explained. Mike was being charged with violating
Virginia Sec. 18.2-137 (intentionally destroying, defacing,
and damaging property in excess of $100) and Sec. 18.2-91
(breaking and entering in the daytime with the intent to com-
mit larceny). Both carried up to $10,000 in fines, as well as
five-year prison sentences.

Prison. Five years.!50

These accounts illustrate that there is a cost to allowing someone to -
refuse treatment for psychotic symptoms, a cost that is important to under- ,
stand when deciding when someone should be forced to take antipsychotic
medications. Of course, it is still possible to decide, either as a general rule
or in a particular case, that the harms of involuntary treatment outweigh the
harms of untreated psychosis, but that decision cannot properly be made
without an understanding of the costs of both options.

IV. CONCLUSION

On the basis their own personal life experiences, most of us can im-
age what it might feel like to be subjected to civil commitment or involuntary
treatment. No one wants to be confined to a locked hospital ward unable to
leave or forced to take medications over your own objections. On the other
hand, many of us—those who have not experienced the symptoms of psy-

10 BARLEY, supra note 97, at 15-32.
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chosis or interacted directly with someone who is experiencing such symp-
toms—cannot imagine what untreated psychosis might feel like. We cannot
imagine what our lives would be like if we believed things that everyone else
understood to be false. This lack of understanding of what it feels like to
experience psychotic symptoms can hinder the formulation of appropriate
legal rules regarding civil commitment and involuntary treatment, as well as
the insanity defense. This article has proposed that memoirs of mental illness
are one way to increase knowledge of what it feels like to experience un-
treated psychosis. This knowledge is essential to formulating legal rules that
will determine when people with serious mental illnesses can be detained,
administered medications against their will, or held criminally responsible
for their conduct.



