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BROOKLYN LAW REVIEW

Five's payout.134 Notably, the college football playoff pays out
over $500 million total.135

Conferences, in any event, generate varying amounts of
revenue.36 For example, the Southeastern Conference generated

over $122 million in revenue for football in 2014-2015, and the

Pac-12 Conference generated over $81 million in revenue in

134 The Group of Five conferences include the following: "American Athletic
Conference, Conference USA, Mid-American Conference, Sun Belt Conference, and the
Mountain West Conference." See Bill Bender, Power 5 us. Group of 5: College Football's
Split Decision, SPORTING NEWS (June 9, 2014), http://www.sportingnews.com/ncaa-
football/news/power-5-conferences-autonomy-ncaa-group-of-5-nick-saban-mike-slive-
division-iv-split/115ls8k6rrjvilgph46mditvr8 [https://perma.cc/SF29-BJG7]; Dosh,
supra note 133. Other payments under the college football playoff system include: (1) a
set amount for each conference (for 2017-2018 it is $300,000) for each of its school's
football teams that meets the NCAA's APR (Academic Progress Rate) for participation
in a postseason football game, and each independent institution also receives a set
amount (the $300,000 in 2016-2017) when its football team meets that standard; (2) a
set amount (for 2017-2018 it is $2.16 million) for each conference whose teams play in
the semifinal or national championship game to cover expenses for those games;
(3) Notre Dame will receive $2.65 million if it meets the APR standard, and the other
three independents will share $928,503; and (4) "certain conferences in the Football
Championship Subdivision (FCS) conferences will receive $2.53 million in aggregate."
Revenue Distribution, supra note 133; Academic Progress Rate Explained: What Is the
APR and How Is It Calculated?, NCAA, http://www.ncaa.orglaboutresources/research/
academic-progress-rate-explained [https://perma.cclD7ZL-JKVH ] (defining "Academic
Progress Rate" as a system that "holds institutions accountable for the academic
progress of their student-athletes through a team-based metric that accounts for the
eligibility and retention of each student-athlete for each academic term"); Revenue
Distribution, supra note 133 (2016-2017 figure found on linked PDF).

1a5 See College Bowl Payouts Surpass $500 Million, ESPN (Apr. 14, 2015),
http://espn.go.com/college-football/story/_/id/12688517/college-bowl-game-payouts-
surpass-500-million-first-year-college-football-playoff [https://perma.ccl82EM-JFE3].

136 See, e.g., DANIEL L. FULKS, REVENUES AND EXPENSES: NCAA DIVISION I
INTERCOLLEGIATE ATHLETICS PROGRAMS REPORT 2004-2013 (2014), https://www.ncaa.
org/sites/default/files/2015%2ODivision%201%20RE%20report.pdf [https://perma.cc/56M
A-AIHMA ] (showing revenue for Division I schools); Gould IV et al., supra note 4, at 16-
26; Steve Berkowitz, Pac-12 Zooms Past Big Ten, SEC in College Sports Revenue, USA
TODAY (May 23, 2014), https://www.usatoday.com/story/sports/college/2014/05/23/pac-1

2 -
conference-tax-return-revenue-record/9497233/ [https://perma.ccJN6S2-PCH4] (recounting
the increase in revenue from the Pac-12 conference); Randy Chua, How Much Revenue
Do College Sports Produce?, INVESTOPEDIA (Nov. 15, 2011, 2:00 AM), http://
www.investopedia.com/financial-edge/1 11 1/how-much-revenue-do-college-sports-produc
e.aspx [https://perma.cc/U9TP-7N5PJ (looking at revenues from both college football and
basketball); NCAA Finances: 2015-16 Finances, USA TODAY, http://sports.usatoday.coml
ncaalfinances/ [https://perma.cc/6VST-GVTN] (ranking the NCAA schools by revenue);
Jon Solomon, Inside College Sports: SEC, Big Ten Dominate $100M Revenue Club,
CBSSPORTS.COM (Dec. 17, 2015), https://www.cbssports.com/college-football/news/ins
ide-college-sports-sec-big-ten-dominate- 100m-revenue -club/ [https://perma.cc/2GWN-
GPX3] (recounting the revenue from 2014-2015 from the SEC and Big Ten); STATISTA,
Revenue of College Football Teams in 2014 (in Million U.S. Dollars), http://

www.statista.com/statistics/249745/us-college-football-teams-revenue/ [https://perma.ccl9
ZFV-Y9HH] (showing statistics of revenue from college football programs).
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football in that same year.137 Both are Power Five conferences.138
The Power Five conference school revenues are "five times
greater than the revenues of these mid-major institutions,"
which stem primarily from the extraordinary differences in ticket
sales, rights, and licensing.139 The annual ticket revenue for the
athletic department at the University of Texas, for instance,
brings in almost one hundred times the revenue of the athletic
department at Troy University.140

Thus, a conference that generates more revenue can
afford to pay its players more than a conference that generates
less revenue. As a result, in football, the SEC would likely have
a higher base compensation and higher bonuses than
Conference USA, a non-Power Five conference. Opponents of
differentiated pay scales might argue that this would lead to
high school athletes wanting to play in the SEC or Big 10 instead
of Conference USA. This, however, is already the case. Elite high
school athletes want to, and typically do, play at high-profile
schools in the Power Five conferencesl41 to give themselves the
most exposure, which will give them the best opportunity to
make it to the professional ranks. Additionally, some
conferences may place greater value on academics, choosing to
adopt only the academic bonuses and not the base compensation
or athletics bonuses. Compensation accomplished on a
conference-level allows each conference to promote and reward
the performance that its institutions value most.

Also, each conference has a Student Athlete Advisory
Committee (SAAC) where college athletes collaborate

13 See Peter Berkes, The SEC Makes More Money Than Every Other
Conference, and It's Not Close, SB NATION (Apr. 26, 2016, 8:39 AM), http://
www.sbnation.com/college-football/2016/4/26/11456612/athletic-department-finances-
sec-big-ten-pac-12-acc [https://perma.ccPQ8K-DVQC] ("The SEC makes a per-team
average of about $14 million more in revenue than its closest peer and $12 million more
in average profit after expenses.").

138 See Division I Committees, NCAA, https://www.ncaa.org/governance/
committees?division=d1 [https://perma.cc/K997-HNPF] (denoting the Power Five to
include "Atlantic Coast, Big 12, Big Ten, Pac-12, and Southeastern [C]onferences").

139 Gould IV et al., supra note 4, at 20-21.
140 Id. at 21.
141 See Matt Brown, What We Learned on Signing Day, SPORTS ON EARTH

(Feb. 4, 2016), http://www.sportsonearth.com/article/163622032/college-football-signing-
day-what-we-learned [https://perma.cc/B9PM-Z2NS] (breaking down the Power Five
schools by ranked recruits signed and finding that the nation's top recruits will play for
Power Five schools). High school recruits are rated on a scale of two to five by recruiting
services, with five serving as the top rating, and almost all five-star recruits attend
Power Five conferences. See Jeff Nusser, Rivals, Scout, ESPN, 247: Star Rating Systems
Explained, SB NATION: COUGCENTER (Jan. 31, 2016), http://www.cougcenter.com/wsu-
football-recruiting/2013/2/5/3956800/rivals-scout-espn-247-star-rating-system-national-
signing-day [http://perma.cc/5DYD-DS9A] (explaining the star rating system associated
with high school recruits).
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interactively with athletic directors, coaches, and players from
other schools, to discuss and make rules and policies affecting
college athletes' lives.142 Similarly, autonomy legislation allows
college athletes to work alongside athletic directors, coaches, and
players from amongst the Power Five conferences to make policies
affecting college athletes' lives.14 Mechanisms, therefore, already
exist to enable these conversations and changes to take place on
a conference-wide scale.

B. Rationale Behind the Duke Model's Starting Base
Compensation

The Duke Model includes a base compensation to protect
every player, which is akin to what the National Football League
and National Basketball Association utilize through minimum
salaries.144 Thus, if a player falls out of favor with a coaching
staff for defensible or indefensible reasons, then that player still
maintains some level of security that he will receive some
compensation.

The Duke Model sets the highest base compensation for
football players in a Power Five conference who start every game
at $40,000. This number is based on the NCAA's argument that
amateurism requires college athletes to forgo payment above
their scholarships, and if college athletes receive payment above
their scholarships, then supposedly fewer consumers would
watch college athletics.145 Indeed, as discussed previously, the
NCAA commissioned a study in the O'Bannon case measuring
consumer attitudes regarding college athlete payment.146 Even
though the study was flawed, the NCAA might argue it tended
to show that the more a college athlete would be paid, the more

142 See NCAA Student-Athlete Advisory Committees (SAACs), NCAA,
http://www.ncaa.org/student-athletes/ncaa-student-athlete-advisory-committees-saacs
[https://perma.cclR5R2-64QD] (listing the functions of the committees).

14 See Michelle Brutlag Hosick, Autonomy Schools Adopt Cost of Attendance
Scholarships, NCAA (Jan. 18, 2015), 6:58 AM) http://www.ncaa.org/about/resources/
media-center/autonomy-schools-adopt-cost-attendance-scholarships [https://perma.cc/
E8LL-UJQP] (where student athletes "push for involvement" in aspects of policies
affecting them).

144 Compare Michael Ginnitti, NFL Minimum Salaries for 2015 and the Veteran
Cap Benefit Rule, SPoTRAc (Feb. 2, 2015), https://www.spotrac.com/blog/nfl-minimum-
salaries-for-2015-and-the-veteran-cap-benefit-rule [https://perma.cc/E56X-JGUE] (showing
that NFL rookies received a $435,000 minimum salary for the 2015 season), with What's the
Minimum NBA Salary?, HOOPSHYPE (Oct. 12, 2015), http://hoopshype.com/2015/10/12/
whats-the-minimum-nba-salary [https://perma.cc/XF8L-WFNA] (finding a minimum
salary for an NBA rookie was set at $525,093 for the 2015-2016 season).

146 O'Bannon v. Nat'l Collegiate Athletic Ass'n, 802 F.3d 1049, 1078 n.22 (stating
that college athletes play for "the love of the game" and if they were to be paid it would
"jeopardize" the public's view of college sports and result in less viewership).

146 See supra notes 81-86 and accompanying text.
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disapproving the consumer would be of payment.147 Although
this contention is highly questionable and lacking reliable
evidentiary support, the Duke Model placates the NCAA's
consumer demand argument by choosing a relatively low
number for the highest base salaries that falls between the two
lowest numbers used in the survey.

Moreover, the Duke Model sets the base compensation at
a number that is considered (according to some methods) at the
top of the lower class income range and below middle class
income.148 According to the Pew Research Center, which defines
middle class as "two-thirds to two times the national median
income for your household size," the range for middle class
income is between $46,960 and $140,900.149 A reasonable
consumer would likely understand that a college athlete serves
as the direct producer of a product that generates billions of
dollars, and that consumer would likely not stop watching
college sports simply because that college athlete earns a base
compensation in the lower class range.

For that same reason, consumers would likely not oppose
college athletes earning more than minimum wage for their
efforts given the billions of dollars the athletes generate. Using
the hours detailed in the Northwestern case, paying football
players minimum wage (the federal minimum wage is $7.25150)
multiplied by the hours they spend devoted to football
(approximately 1,750 hours) equals approximately $12,687.50.151
Under the Duke Model, even a scholarship athlete who was not
on the first or second team in football would make a base
compensation ($10,000 for the third team or $5,000 for being on
the team as a scholarship athlete) lower than minimum wage,
despite playing on a team that produced millions of dollars of
revenue. As a result, the highest base compensation of $40,000
represents a number that reasonable consumers would likely not
oppose, while also adequately compensating college athletes who
bring in millions in revenue to universities.

147 See June 30th Transcript of Record, supra note 81, at 2652-53.
148 Tami Luhby & Tiffany Baker, What is Middle Class, Anyway?, CNN MONEY,

http://money.cnn.com/infographicleconomy/what-is-middle-class-anyway [https://perma.cc/
3JA2-KVXH].

149 Id.
150 29 U.S.C. § 206(a)(1)(C) (2012); see also Minimum Wage, U.S. DEP'T LABOR,

https://www.dol.gov/general/topic/wages/minimumwage [https://perma.cc/JNE4-HVTH]
(detailing the minimum wage requirements).

16, See Chris Isidore, Playing College Sports: A Long, Tough Job, CNN: MONEY
(Mar. 31, 2014, 6:58 AM), http://money.cnn.com/2014/03/31/news/companies/college-
athletes-jobs/index.html [https://perma.cclB89D-CVRK] (determining that football
players at Northwestern spent 1,750 hours doing football-related activities according to
the NLRB decision).
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C. Forms of Compensation

Under the Duke Model, football and men's basketball
players would receive a lump-sum payment after the season,
calculated based on different criteria. The following Sections use
a Power Five conference example to illustrate how the Duke
Model works. Non-Power Five conferences might agree on a
percentage of the Power Five conference proposal, and that
concept will be discussed below. Universities and college athlete
representatives could arrive at different numbers, or the same
numbers as the Duke Model, but the structure provides a
functional and flexible method to compensate college athletes.

1. Compensating Football Players According to
Their Depth Chart Status for Each Game to
Determine the Base Compensation

In football, the Duke Model calculates the base
compensation for a player in any conference depending on how
many games he started on offense or defense.152 In football,
teams typically use depth charts to determine who is the starter,
the second team player, and the third team player.153 The
starters, in the author's experience, start the game and typically
play more than the second team players (who may not play at
all), who typically play more than the third-team players (who
also may not play during any given game).

The base compensation for an individual in a Power Five
conference school that started all twelve regular season games
on offense or defense would be $40,000 for the season. An
individual that served as a second-team player in all twelve
regular season games would earn a base compensation of
$20,000. A third-team player would receive $10,000. And a
scholarship player that does not fall within one of those three
teams would receive $5,000. If a player did not start every game,
but started some, then the compensation would be prorated
based on how many games the player served on the respective

152 Eleven players participate on every play for each team. Beginner's Guide to
Football, NFL, http://www.nfI.com/rulebook/beginnersguidetofootball [https://perma.cc/
695Q-4JT7].

158 See 2017 College Football Depth Charts and Rosters, OURLADS, http://
www.ourlads.comlncaa-football-depth-charts/ [https://perma.cc/GN6K-XT29] (listing depth
charts for all college football programs). A depth chart is a common tool used to map out
the placement of starting players, second-team players, third-team players, and the
remainder of players. See e.g., 2016-2017 LSU Tigers Depth Chart, OURLADS, http://

www.ourlads.com/ncaa-football-depth-charts/depth-chart/lsu/90981 [https://perma.cc/GE9
C-N9ZA] (last updated Dec. 31, 2016, 10:18 AM).
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teams. Thus, if player X started all twelve games, he would earn
$40,000 for the season. If player Y played on the second team the
entire season, he would earn $20,000, and so on.

The base salary divided by twelve equals the amount a
player makes for each game. For example, if John Smith started
half of the games, but was demoted halfway through the season
to second team, then his compensation would be prorated as a
starter and second-team player based on how many games he
served in those roles. If Smith started half of the twelve games
and served as a second-team player the other half, then his
compensation for that year would be his starter compensation
earned plus his second team compensation earned. This same
approach would be applied to any scenario that might arise for
any player, such as a player serving as a third-team player for
three games, earning a second-team spot and playing in that
capacity for three games, and then taking over for the last six
regular season games as a starter because the starter at his
position suffers injury. The below Figures illustrate how the
Duke Model applies to these scenarios.

Fig. 1: Power Five Conference School Football Player
Pro-Rated Base Compensation

Depth Chart Compensation Per Game Compensation Per Game
Ranking Equation

(Assuming a 12 Game
Schedule)

First Team $40,000-12 $3,333.33
Second Team $20,000+12 $1,666.67
Third Team $10,000 12 $833.33
On Roster $5,000-12 $416.67

Fig. 2: Power Five Conference School Football Player
Base Compensation Scenario A

Player John Number of Compensation Compensation
Smith Games Per Game Earned

Equation

First Team 6 ($40,000 - 12) x 6 $20,000
Second Team 6 ($20,000 + 12) x 6 $10,000
Third Team 0
On Roster 0

Total
Compensation
$30,000
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Fig. 3: Power Five Conference School Football Player
Base Compensation Scenario B

Player John Number of Compensation Compensation
Smith Games Per Game Earned

Equation
First Team 6 ($40,000 + 12) x 6 $20,000
Second Team 3 ($20,000 - 12) x 3 $5,000
Third Team 3 ($10,000 + 12) x 3 $2,500
On Roster 0

Total
Compensation
$27,500

If a team went to the postseason for either a conference
playoff championship game, a bowl game, or the college football
playoffs, then the base compensation would be calculated using
a thirteen, fourteen or fifteen game schedule (for the national
finalists), meaning the base compensation for each player would
be divided by thirteen, fourteen or fifteen to determine how
much each game would be worth. The compensation for reaching
and winning a conference championship, bowl, or collegefootball
playoff game would be disseminated as an athletic bonus,
discussed below.154

The special teams players55 would also be eligible for a
bonus based on athletic performance (discussed infra), but the
base compensation for special teams players includes the
following: the starting placekicker would receive $20,000; and
the kick-off specialist, punter, snapper, kick returner, and punt
returner would receive $10,000 each. The placekicker can
sometimes play a crucial role in determining the outcome of the
game through field goals and extra points, while the punter,
kick-off specialist, snapper, kick returner, and punt returner
each play a key role in dictating field position throughout the
game.156 The placekicker, given his potentially critical role,
would receive more than these other special teams players. The
placekicker does not, however, play as much as the offensive and
defensive players and, therefore, would not warrant the same
amount of base compensation as those players.

154 See infra Section III.C.3.
155 Special teams refer to plays in a football game where the ball is being kicked,

which include a kickoff, field goal, and punt. Beginner's Guide to Football, supra note 152.
156 Lisa Horne, Just How Special are Special Teams in College Football?,

BLEACHER REPORT (Mar. 26, 2013), http://bleacherreport.com/articles/1580902-just-how-
special-are-special-teams-in-college-football [https://perma.cc/LZ4E-JG2S] (statistically
showing that "special teams ... can and will impact the final score of [a] game").
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The total compensation amount for starters would equal
$1,635,000.157 After adding in the special teams players' $70,000
base compensation, the total base compensation amount would
equal $1,705,000.

A non-Power Five conference school, whose revenues fall
well short of a Power Five conference's revenue,15 8 could still use
the same basic structure, but use a certain percentage of the
Power Five conference amounts. For example, a non-Power Five
conference might agree to pay half of the amounts that the
Power Five conferences would pay its members. The base
compensation in this scenario, including the special teams'
players and using half of the proposed Duke Model values, would
equal $852,500.

This system of performance-based compensation aligns
with the interests of the players who want to start and play as
much as possible. This system also aligns with the teams'
interests, which include encouraging competition amongst the
players, rewarding those players who earn starting spots on the
roster, and those who make advancements on the depth chart.

Critics may argue that college athletes would oppose the idea
of their teammates receiving more compensation than them, which
could negatively affect team comradery.159 This argument lacks
merit and represents a fundamental misunderstanding of how
athletes think. Jay Bilas, a former Duke University basketball
player and assistant coach, who is also a lawyer and basketball
analyst with ESPN, agrees, stating that "[i]t's patently absurd that
there would be fights in the locker room if the best player made more
money than the last player on the team or when the quarterback
makes more than the person who snaps him the football, just as
there aren't fights in the locker room among coaches when the head
coach makes more money than the assistants."160

Athletes see sports as a meritocracy.161 The better players

157 Football teams typically have eighty-five scholarship athletes. DIVISION 1
MANUAL, supra note 4, at§ 15.5.6.1. Whereas men's basketball teams can have thirteen
scholarship athletes. Id. at § 15.5.5.1. Only scholarship athletes would be automatically
a part of the Duke Model. This total sum is calculated by multiplying the base salary by
the number of players at each level of compensation. It is each base compensation level-
$10,000, $20,000, and $40,000-multiplied by twenty-two offensive and defensive
players each for the first, second, and third teams, and $5,000 multiplied by nineteen for
players not on any of those teams but who are on the roster.

158 Gould IV et al., supra note 4, at 21-22 (discussing how Power Five conferences'
revenues are "five times greater than the revenues of... mid-major institutions").

159 Schwarz, supra note 38, at 48-50 (debunking the myth that team comradery
will, in fact, not be compromised with teammates receiving different compensation).

160 Telephone Interview with Jay Bilas, supra note 26.
16 Gerald Early et al., Baseball, Boxing and the Charisma of Sport and Race,

in THE CHARISMA OF SPORT AND RACE, 8 DOREEN B. TOWNSEND CENTER OCCASIONAL
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