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DAVID A GRENARDO

The High Costs of Incivility
Many law students come to law school
after being indoctrinated by televi-
sion and movies, believing that an
effective lawyer must be obstreperous,
obnoxious, and rude to be successful.
Lawyers, they believe, must fight their
opponents on every point at every
corner if they want to represent their
clients zealously and adequately.

Law students must recognize
that incivility by lawyers can lead to
significant negative consequences for
the client, the attorney herself, and
the legal system. Law students must
also understand that lawyers can treat
opposing counsel with civility while
still providing robust, vigorous, and
adversarial representation for their
clients. This article discusses the
importance of civility when practic-
ing law, and the substantial costs of
incivility.

Civility is generally defined as
treating others with courtesy, dignity,
and respect. The terms civility and
professionalism, which are some-
times used synonymously in the legal
profession, refer to characteristics and
conduct that all lawyers should aspire
to demonstrate, such as integrity,
punctuality, preparedness, accom-
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modating opposing counsel through
extensions of time to serve discovery
or to continue hearings if warranted,
and the ability to communicate with
others using courtesy and respect in
all written and oral communications.
Civility and professionalism typically
call for higher standards of conduct by
attorneys than the rules of profession-
al conduct (or ethical rules) require.

Law students may not realize how
much interaction and cooperation
between opposing counsel are re-
quired in litigation. Discovery involves
extensive coordination between the
opposing attorneys. For example, op-
posing counsel must meet and confer
if one party believes it has received in-
adequate discovery responses from the
other side. If one attorney believes that
she must be obstreperous and fight op-
posing counsel on every point, rather
than cooperate and reach reasonable
agreements on discovery disputes,
then the parties will likely engage in
motion practice on motions to compel
and corresponding hearings, which
needlessly increase the costs of the
case to the clients.

Scheduling of hearings and deposi-
tions also requires coordination. For

example, if the parties agree to a court
date for a summary judgment motion,
but one attorney's father passes away,
then that attorney may want a con-
tinuance of the hearing date to attend
the funeral. If opposing counsel wants
to fight on every matter, including this
continuance, then the attorney seek-
ing the continuance may need to file a
motion to continue, opposing counsel
will file an opposition to that motion,
a reply will be filed, and then a hear-
ing will be held. This motion practice
and hearing will again increase the
costs for the clients who must pay the
attorneys to draft the briefs and argue
them in court instead of filing a joint
motion for a continuance or an unop-
posed motion for a continuance. The
court will likely grant the continuance
anyway, and opposing counsel may
lose favor with the court for opposing
such a motion.

Opposing counsel also interact
with each other throughout the course
of a case at hearings and during settle-
ment negotiations, mediation, deposi-
tions, and trial. The practice of law is
inherently stressful due to client ex-
pectations and the numerous deadlines
in a case. If an attorney must also deal
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with a disrespectful and rude opposing
counsel, then the stress of practicing
law will increase that much more.

Creating a respectful and cordial
working relationship with opposing
counsel will alleviate stress, provide
for easier and less costly resolutions
of issues on discovery and scheduling,
and it may help facilitate smoother
settlement negotiations that can re-
solve the entire case.

Former US Supreme Court Justice
Sandra Day O'Connor said the fol-
lowing of civility, "More civility and
greater professionalism can only
enhance the pleasure lawyers find in
practice, increase the effectiveness
of our system of justice, and improve
the public's perception of lawyers."

When lawyers are treating each
other poorly and acting outrageously,
then the public will rightly look upon
the legal profession with disdain and
mistrust. For example, in the case
of Bedoya v. Aventura Limousine &
Transp. Serv., Inc., (861 F. Supp. 2d
1346 (S.D. Fla. 2012)), an attorney in
Florida, over opposing counsel's ob-
jections, demanded that depositions in
the case take place at a noisy Dunkin
Donuts. During the depositions, the
attorney who demanded these deposi-
tions take place at Dunkin Donuts
wore short and t-shirts, played the vid-
eo game Angry Birds, and drew male
genitalia. The lawyer's defense of his
behavior, which is typical, was that his
actions represented zealous advocacy.
The court thoroughly disagreed and
disqualified the lawyer and his firm
from the case for, among other things,
his consistent course of disrespectful
and unprofessional behavior.

The ABA Journal reported a story
in July 2012 about a lawsuit filed by
an attorney who slapped a prominent
partner during a deposition. In New
York, Kenechukwu Okoli, a Manhat-
tan lawyer, sued the cochairman of
Paul Hastings employment law sec-
tion, Allen Bloom, after Okoli slapped
the Paul Hastings attorney during a
deposition. Okoli claims that Bloom
ran up to Okoli's face wagging his
finger and shouting, and spittle from
Bloom's mouth landed on Okoli's face,
all of which Okoli believed justified

his slapping of Bloom. After slapping
Bloom, Okoli sued Bloom for one
million dollars for assault by spittle
and slander based on an allegation
that the Paul Hastings' attorney called
Okoli uncivilized, ignorant, and
incompetent.

When the public hears of these
examples of incivility by attorneys

who are the representatives of the legal
system, how could the public not lose
confidence in the legal system, and
how could a reasonable person main-
tain a positive perception of lawyers?

In actual practice, uncivil behavior
by attorneys can result in extraordi-
nary costs. Besides the costs already
discussed-increased costs for clients,
increased stress for lawyers, and an
increased negative public perception
of lawyers-there are several other
significant costs of incivility. For
instance, incivility by an attorney can
cost her a case. As Professor Judith
Fischer, a former litigation partner,
aptly noted in her article "Incivility in
Lawyers' Writing: Judicial Handling of
Rambo Run Amok" (Washburn Law
Journal, Vol. 50, p. 369, 2011), "In a
close case, civility may tip the scales
toward a lawyer with a reputation for
integrity, causing the uncivil lawyer's
client to lose the case."

Moreover, pointless bickering over
discovery or a contested request for
a continuance of a hearing can waste
judicial resources through unneces-
sary motions to compel and opposed
motions to continue.

Uncivil attorneys can lose the
respect of their legal community, in-
cluding fellow attorneys and judges. In
San Antonio, the seventh largest city
in the nation, uncivil attorneys who do
not conform their behavior to the civil
norms of the legal community can be
ostracized. This type of response also
occurs in smaller towns and commu-
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nities, where a lawyer could also lose
business because of a reputation for
being uncivil.

The need for increased civility in
the legal profession has led to, among
other things, over 140 state and local
bar associations issuing civility codes
with aspirational rules that lawyers
should adhere to, several states add-

ing civility to their attorney oaths for
newly admitted attorneys (includ-
ing, but not limited to, Florida, New
Mexico, Utah, and South Carolina),
and even mandatory civility in a
handful of jurisdictions requiring
civility from its attorneys (including
South Carolina, Florida, Arizona,
Michigan, and the US District Court
for the Northern District of Texas).

Incivility by an attorney can cost
an attorney a case, her reputation, and
the confidence of the public. Civility,
on the other hand, can vastly improve
a lawyer's practice by reducing costs
to the client, lowering stress for the
attorney, and improving the public's
perception of lawyers. U
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When lawyers are treating each other
poorly and acting outrageously, then the
public will rightly look upon the legal
profession with disdain and mistrust.


	The High Costs of Incivility
	Recommended Citation

	tmp.1599237319.pdf.JFutY

