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property, and that definition is exclusive.?® Making a broad refer-
ence to all separate property the court stated: “If one spouse’s sepa-
rate property may by a divorce decree be changed from the separate
property of the one spouse into the separate property of the other,
there is a type of separate property which is not embraced within
the constitutional definition of the term.”’? It is, of course, well
established that the legislature has no power to add to, or subtract
from, the exclusive constitutional modes of creating separate prop-
erty, and any attempt by the legislature to do so is unconstitutional
and void.* The reasoning of the majority was that since the consti-
tution does not specifically and expressly authorize the creation of
separate property of one spouse by judicially divesting such prop-
erty from the other spouse in a divorce proceeding, the property
must necessarily retain its status as the separate property of the
spouse who owned it. The court observed: ‘“The nature of property
is fixed by the Texas Constitution, and not by what is just and
right.’ Culpability may, despite no-fault divorce, be a basis for the
dissolution of a marriage, but it is no basis for a redefinition of
property at variance with the Texas Constitution.”? The dissent in
Eggemeyer criticized the majority’s view that the constitutional def-
inition is exclusive.” Case law decisions were cited in support of the
contention that courts had recognized the valid classification of
separate property created in a manner other than the constitution-
ally’ prescribed methods. However, the decisions cited concerned
cases of mutations of separate property,® and post-marriage in-
creases in the value of separate property.? The dissent also cited the
statutory provision which declares that the separate property of a
spouse includes the recovery for personal injuries other than loss of
earnings sustained by the spouse during marriage.® The error in the

28. Id. at 140 (citing Graham v. Franco, 488 S.W.2d 390, 392 (Tex. 1972); Arnold v.
Leonard, 114 Tex. 535, 273 S.W. 799 (1925)). See also Huie, The Texas Constitutional Defini-
tion of the Wife’s Separate Property, 35 Texas L. Rev. 1054, 1057-58 (1957).

29. Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 140 (Tex. 1977); see McKnight, Division
of Texas Marital Property on Divorce, 8 ST. Mary’s L.J. 413, 444 (1976).

30. See Williams v. McKnight, 402 S.W.2d 505, 508 (Tex. 1966); Hilley v. Hilley, 161
Tex. 569, 573-74, 342 S.W.2d 565, 567-68 (1961); Arnold v. Leonard, 114 Tex. 535, 539-40, 273
S.W. 799, 802 (1925).

31. Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 140 (Tex. 1977) (emphasis added).

32. Id. at 146-47 (dissenting opinion).

33. Id. at 146 (dissenting opinion) (citing Love v. Robertson, 7 Tex. 6 (1851) (slave
purchased with separate funds was separate)).

34. Id. at 146 (dissenting opinion) (citing Stringfellow v. Sorrells, 82 Tex. 277, 18 S.W.
689 (1891) (increase in size of separate livestock not community)).

35. Id. at 146 (dissenting opinion) (citing Tex. FAM. CopE ANN. § 5.01(a) (Vernon 1975)).
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dissent’s contention is that the mutation of separate funds by pur-
chase, the fattening of a mule, or damages for loss of a hand do not
require a reclassification of the property as separate or community.
The property which had been previously classified as separate or
community property has merely taken a new form or has had its
value enhanced, and the owner’s rights in the res remain the same.

The constitutional problem envisioned by the court in this regard
seems to be predicated on the theory that the divestment and in-
vestment of the property as a result of the court’s division of prop-
erty in a divorce proceeding occurs during the marriage while the
parties are still husband and wife. One commentator has suggested
that in resolving the problem, it must be determined which aspect
of the court’s decree occurs first, the divorce of the parties or the
division of the property.®*® Under the Eggemeyer majority opinion,
the parties are still married at the time the court acts under section
3.63, and therefore, the constitutional definition, which is applica-
ble only to a ‘““wife,”’ controls the classification of any property
owned or acquired at any time by a “wife.” In like manner, when
the court acts under section 3.63, the statutory definition of separate
property applicable-to property owned or acquired by a “spouse”
must be applied. It seems that such an approach would be equally
applicable to both separate and community property. The result
would be that the court in a divorce proceeding would have no power
to divest title to the separate or community property of either
spouse and transfer the title thereto to the other spouse as his or her
separate property because to do so would constitute an attempt to
create separate property of the spouses in a mode not authorized by
the constitution and statutes.

It seems obvious, however, that neither the constitutional nor the
statutory classification should be applied to property that one ac-
quires in a judicial proceeding, the purpose-of which is to dissolve a
marriage and terminate the status of the parties as spouses. The
view embraced by the majority opinion would fix the status of prop-
erty acquired in a proceeding for dissolution of a marriage on the
same basis as though the property were acquired during the mar-
riage when the parties are working together as husband and wife in
joint efforts to acquire property. It would determine the classifica-
tion of property acquired in a proceeding to remove one’s status as
a “wife” or “spouse’” as though such was not the real nature or

36. 14 Hous. L. Rev. 1104, 1112-13 (1977).
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purpose of the proceeding. It would apply constitutional and statu-
tory classifications of property rights blindly and without regard to
the basic policy considerations that are intended to be served by
them. It would completely disregard the fact that the division of the
“estate of the parties” by the court under section 3.63 is an integral
part of one single judgment in which the court both grants the
divorce and makes the division of the property and that the entire
judgment becomes effective at the same moment.¥ Thus, the prop-
erty divison directed by section 3.63 does not in fact invest the
parties with the property during their marriage but rather at the
moment that their marriage is terminated. Since the property thus
acquired by the parties would be acquired ‘“upon the divorce of the
parties’’ it would not be acquired as a “wife” or “spouse’ and conse-
quently neither the constitutional nor the statutory classifications
of property acquired during marriage would be applicable.

The second view, adopted by the dissenting opinion states, with-
out explanation or citation of supporting authority, that “the prop-
erty division directed by Section 3.63 occurs after the divorce of the
parties, and Article 16, Section 15, providing for the initial charac-
terization of property, does not control this situation.”® This ap-
proach avoids the constitutional problem dealt with by the majority
opinion, and leaves the divorce court unhampered by any constitu-
tional definitions or classification of the rights of parties who ac-
quire property in the divorce proceeding under section 3.63. The
same would also be true of the statutory definitions and classifica-
tion under this view. However, this approach seems to be based on
an erroneous conception of the nature and scope of the judgment of
a divorce court under section 3.63. The error here is essentially the
same error as made in the majority opinion, but made in a different
way. Both views fail to properly treat the judgment of the court
granting the divorce and making a division of the ‘“‘estate of the -
parties’ as one integrated action in which each part becomes effec-
tive and operative at the same moment. It seems rather unique that
both views reach their respective results by the same erroneous
premise, that the divorce of the parties and the division of their
property are not integral parts of a single court order, but are based

37. See, e.g., Ex parte Scott, 133 Tex. 1, 14, 123 S.W.2d 306, 313 (1939); Carter v. Carter,
336 S.W.2d 466, 468 (Tex. Civ. App.—Austin 1960, no writ); Pelham v. Sanders, 290 S.W.2d -
684, 687-88 (Tex. Civ. App.—Texarkana 1956, no writ).

38. Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 146 (Tex. 1977) (dissenting opinion)
(emphasis added). :
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