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ENVIRONMENTAL INJUNCTIONS

Character of the Injury. Article 4642 additionally provides for the
issuance of an injunction where irreparable injury is threatened to
real or personal property, irrespective of any remedy at law.' Since
it has been held that an injunction will not issue where the threat-
ened harm may be recompensed in damages,' the irreparable injury
requirement may be merely a restatement of the unavailable or in-
adequate remedy at law principle. In drafting the petition, partic-
ular attention should be directed to the character of the injury
threatened as well as the inadequate nature of the remedy afforded
at law since the mere assertion that a private plaintiff has no avail-
able adequate remedy is subject to special exception as a mere
conclusion lacking supportive factual allegations.'

Where the harm threatened is compensable, yet the damages can-
not be measured by a definite, certain and usual pecuniary stan-
dard, an injunction is within the exercise of the court's discretion.'0
Nonetheless, if the legal remedy is determined to be adequate upon
appellate review, the trial court will be deemed to have abused its
discretion in granting the injunction."

When the injury threatened is of a continuing or recurring nature,
such as the constant trespass of stream-born pollutants onto plain-
tiffs' property, the litigant may be able to overcome the irreparable
injury requirement, even though the injury may be compensable, in
order to avoid a multiplicity of suits." While prevention of a multi-
plicity of suits is an objective of equity usually aimed at restraining
the prosecution of numerous malicious or vexatious suits, 3 the rem-
edy has been held to be available for the restraint of the offending
act where the only legal remedy afforded is the continuation of the

7. TEX. REV. CIv. STAT. ANN. art. 4642, § 4 (Vernon 1952).
8. Hancock v. Bradshaw, 350 S.W.2d 955, 957 (Tex. Civ. App.-Amarillo 1961, no writ);

Spradley v. Whitehall, 314 S.W.2d 615, 618 (Tex. Civ. App.-Fort Worth 1958, no writ).
9. Hunt v. Merchandise Mart, Inc., 391 S.W.2d 141, 143 (Tex. Civ. App.-Dallas 1965,

writ ref'd n.r.e.).
10. Southwestern Chem. & Gas Corp. v. Southeastern Pipe Line Co., 369 S.W.2d 489,

494 (Tex. Civ. App.-Houston 1963, no writ); Wilson v. Whitaker, 353 S.W.2d 945, 947 (Tex.
Civ. App.-Houston 1962, no writ).

11. E.g., R.E. Huntley Cotton Co. v. Fields, 551 S.W.2d 472, 474 (Tex. Civ.
App.-Amarillo 1977, writ ref'd n.r.e.); Winslow v. Duval County Ranch Co., 519 S.W.2d 217,
224 n.l (Tex. Civ. App.-Beaumont 1975, no writ); Hancock v. Bradshaw, 350 S.W.2d 955,
957 (Tex. Civ. App.-Amarillo 1961, no writ).

12. See Barr v. Thompson, 350 S.W.2d 36, 41-42 (Tex. Civ. App.-Dallas 1961, no writ);
cf. Ellen v. City of Bryan, 410 S.W.2d 463, 465 (Tex. Civ. App.-Waco 1966, writ ref'd n.r.e.);
Lamb v. Kinslow, 256 S.W.2d 903, 905 (Tex. Civ. App.-Waco 1953, writ ret'd n.r.e.).

13. See Barr v. Thompson, 350 S.W.2d 36, 41-42 (Tex. Civ. App.-Dallas 1961, no writ);
31 TEX. Jus. 2d Injunctions §§ 57, 58 (1962).
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offense coupled with the filing of a series of suits for compensation
within each of the forthcoming limitation periods. 4

Where an injury is characterized as temporary or transient, so as
to require suits for compensation every two years in accordance with
the statute of limitations, 5 such biennial litigation hardly consti-
tutes as complete, practical, efficient or prompt a remedy as an
injunction issued in equity. While the distinction between perma-
nent and transient injury has been declared obsolete by one Texas
court,"6 the doctrine underlying the distinction would have the stat-
ute of limitations bar compensatory recovery for damages attributa-
ble to a permanent injury where suit was filed more than two years
subsequent to the event complained of. While the bar to recovery
in such instances where harm is of a continuous and recurring na-
ture works harsh results, an injunction may lie since the litigant no
longer has a remedy at law. Additionally, where the injury is contin-
uous or so frequently recurring that it takes on a permanent, ever-
increasing character, the legal remedy is inadequate if a jury cannot
fix a time when the wrong may be said to be complete."7

Imminence of the Harm and the Effect of a Completed Act. As a
general rule, acts and practices discontinued or abandoned prior to
the institution of a suit brought to restrain such practices do not
furnish a basis for injunctive relief." Yet where the proof shows that
the activity complained of would support the relief requested and
has been a settled course of conduct by the defendant continuing
to or near the time of trial, courts can assume that the conduct will
continue, absent clear proof to the contrary, and issue the injunc-

14. See Woody v. Durham, 267 S.W.2d 219, 221 (Tex. Civ. App.-Fort Worth 1954, writ
ref'd); City of Wichita Falls v. Bruner, 191 S.W.2d 912, 920 (Tex. Civ. App.-Fort Worth
1945, no writ).

15. See Baker v. City of Fort Worth, 146 Tex. 600, 602, 210 S.W.2d 564, 566 (1948);
International & G.N.R.R. v. Kyle, 101 S.W. 272, 272 (Tex. Civ. App. 1907, no writ). TEX.
REV. CIv. STAT. ANN. art. 5526, § 1 (1958) provides that all actions for injury done to the estate
or property of another shall be "commenced and prosecuted within two years after the cause
of action shall have accrued."

16. See Atlas Chem. Indus., Inc. v. Anderson, 514 S.W.2d 309, 317 (Tex. Civ.
App.-Texarkana 1974), aff'd, 524 S.W.2d 681 (Tex. 1975).

17. Hastings Oil Co. v. Texas Co., 149 Tex. 416, 431, 234 S.W.2d 389, 398 (1950); Speed-
man Oil Co. v. Duval County Ranch Co., 504 S.W.2d 923, 929 (Tex. Civ. App.-San Antonio
1974, writ ref'd n.r.e.).

18. Corpus Christi Classroom Teachers Ass'n v. Corpus Christi Independent School
Dist., 535 S.W.2d 429, 432 (Tex. Civ. App.-Corpus Christi 1976, no writ); Panola County
Comm'rs Court v. Bagley, 380 S.W.2d 878, 884 (Tex. Civ. App.-Texarkana 1964, writ refd
n.r.e.); Davis v. Upshur County, 191 S.W.2d 524, 525 (Tex. Civ. App.-Texarkana 1945, no
writ).
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tion.19 Where a defendant is shown to have settled into a continuing
practice violative of statutory law, courts will not assume that the
practice has been abandoned without clear proof. As the United
States Supreme Court has noted, "[i]t is the duty of the courts to
beware of efforts to defeat injunctive relief by protestations of re-
pentance and reform, especially when abandonment seems timed to
anticipate suit and there is probability of resumption.""0

In Alamo Title Co. v. San Antonio Bar Association," an unau-
thorized practice of law case, an injunction was authorized notwith-
standing the defendant's incapacity and retirement, his declared
resolve to abandon former practices, his trial announcement of his
renunciation of such conduct, his assurance of nonresumption, his
intention to refrain, and his alteration Of plans. Indeed, the court
held that the issuance of an injunction in such circumstances was
within the sound discretion of the trial court.22

Balancing the Equities and the Effect of Statutory Standards.
Although the plaintiff has proved irreparable injury and lack of an
adequate remedy at law, an injunction may still be denied where it
is reasonably clear that the party seeking relief will suffer substan-
tially fewer damages by refusal of the writ than the restrained party
and the public at large would suffer should the relief be granted. 3

The most frequently cited case for the "balancing of equities" doc-
trine, Storey v. Central Hide & Rendering Co.," established the
principle that where a jury finds facts constituting a nuisance, there
should be a balancing of equities in order to determine if an injunc-
tion should be granted." The supreme court provided guidelines for
trial courts to follow in making such determinations by quoting
extensively from the Nuisance section of Texas Jurisprudence:"

19. Texas Pet Foods, Inc. v. State, 529 S.W.2d 820, 827 (Tex. Civ. App.-Waco 1975,
writ ref'd n.r.e.); see Texas Employment Comm'n v. Martinez, 545 S.W.2d 876, 877-78 (Tex.
Civ. App.-El Paso 1976, no writ).

20. United States v. Oregon State Medical Soc'y, 343 U.S. 326, 333 (1952); accord,
Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 132 (1969); United States v.
West Peachtree Tenth Corp., 437 F.2d 221, 228 (5th Cir. 1971).

21. 360 S.W.2d 814 (Tex. Civ. App.-Waco 1962, writ refd n.r.e.).
22. Id. at 817. See also Davies v. Unauthorized Practices Comm., 431 S.W.2d 590 (Tex.

Civ. App.-Tyler 1968, writ refd n.r.e.).
23. Nueces County Drainage & Conservation Dist. No. 2 v. Bevly, 519 S.W.2d 938, 947

(Tex. Civ. App.-Corpus Christi 1975, writ ref d n.r.e.).
24. 148 Tex. 509, 226 S.W.2d 615 (1950).
25. Id. at 514, 226 S.W.2d at 618.
26. These provisions of Texas Jurisprudence are no longer found in the sections cited by

the Storey court. Compare 31 TEX. JUR. Nuisances § 35 (1934) with 41 TEX. JUR. 2d Nuisances
§ 68 (1963).
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