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It came out, for example, that while preliminary drafts of rules are
widely circulated in the profession, and comments on them carefully con-
sidered by the advisory committee, there was no effective way for the
profession to comment on the changes the committee makes in light of the
professional reaction when it sends its final draft on to the Judicial Confer-
ence and the Supreme Court. Indeed, until the Evidence Rules were in
process, the final drafts had been regarded as confidential documents to
which outsiders were denied access.

The hearings on the Evidence Rules also disclosed how influential the
Justice Department and a key Senator had been in the final stages of the
drafting process, and how many changes had been made to mollify criti-
cisms from those sources. This gave added ammunition to those who were
already denouncing the rulemaking committees as unrepresentative and
elitist. Drafting procedural rules is a difficult technical task, best per-
formed by skilled professionals, rather than by a committee as carefully
balanced as were delegations to the 1972 Democratic Convention. But this
is true only so long as the rules are addressed to strictly technical questions
of procedure. If rules are going to have a substantive effect on sensitive
issues of social policy, then it does become important that those who draft
the rules represent a cross-section of views on these policy matters. A
better solution would be to leave changes of that kind to Congress, which
is far more representative than the most carefully balanced committee.

The controversy about the Evidence Rules opened the floodgates. Con-
gress has similarly delayed and modified the subsequent amendments to
the Criminal Rules as well as the rules for habeas corpus and section 2255
cases. Although the controversial nature of the subject matter might have
invited scrutiny by Congress in any event, I think Congress is now quite
skeptical about how rules are made, and that even the largely innocuous
set of proposed amendments to the Appellate Rules that have recently
been circulated® will get a hard look from Congress before they are permit-
ted to take effect.

Judge Weinstein’s book is, therefore, a timely contribution on an impor-
tant subject.? It is not likely to become bedside reading for the average
lawyer, who is more interested in the end product than in the process by
which rules are produced. It should be required reading for the members
of the Standing Committee on Rules of Practice and Procedure of the
Judicial Conference of the United States, for it seems quite plain that the

93. CoMMITTEE ON RULES OF PRACTICE AND PROCEDURE OF THE JUDICIAL CONFERENCE OF THE
UNITED STATES, PRELIMINARY DRAFT OF PROPOSED AMENDMENTS TO THE FEDERAL RULES OF AP-
PELLATE PROCEDURE (April 1977).

24. A condensed version of the book was published as Weinstein, Reform of Federal
Court Rulemaking Procedures, 76 CoLuM. L. Rev. 905.(1976). The recommended changes with
which the book ends are separately published as Weinstein, Reform of the Federal
Rule-making Process, 63 A.B.A.J. 47 (1977). As those titles indicate, apparently Judge
Weinstein is quite flexible on whether to use a hyphen in “rulemaking.” See note 3 supra.
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time has come when there are going to be changes in the process. Unless
the Standing Committee and the Judicial Conference itself take the initia-
tive in proposing changes in the statutes authorizing rulemaking, they will
soon find themselves operating under reforms imposed on them by Con-
gress. In the nature of things Congress is less informed about how rulemak-
ing works and what effect particular changes would have than are those
who have participated in the process at first hand.

Jack Weinstein is uniquely qualified to offer wise advice on how rule-
making should be reformed. His experience as law professor, practitioner,
judge, and procedural reformer lets him approach his topic from the point
of view of every branch of the profession. For fifteen years he was Professor
of Law at Columbia and he is the author of a leading casebook on civil
procedure.”® He spent two years as county attorney of a large suburban
county and he has been a judge of the Eastern District of New York for
ten years. He played a large role in the drafting of the major reform of
procedure in the New York state courts that took effect in 1963. He was a
member of the federal Advisory Committee on Rules of Evidence through-
out its existence. He is the senior author of multi-volume treatises on New
York procedure and on the federal Evidence Rules.?

After a detailed history of procedural rulemaking, the book examines
closely the present process and.criticisms that have been made of it. Some
criticisms Weinstein finds to be sound, and he suggests changes to meet
them. Other criticisms, and other proposals for change, he rejects, and
carefully explains why. He does not confine his attention to rules to be
adopted nationally, but includes an especially valuable chapter on local
court rules.” Despite the defects in the national rulemaking process that
the recent furor has brought to light, I continue to think that on the whole
it is a sound process that produces excellent results. Use by lower courts

* of their local rulemaking power, however, is for the most part an unmiti-
gated disaster. I have tried to point out elsewhere — in the more restrained
language appropriate for a treatise — why this is s0.* Weinstein makes an
overwhelming demonstration that local rules are commonly adopted on a
haphazard basis, without careful study or consultation with the bar, that
many local rules have been adopted that are of doubtful validity or even
constitutionality, and that it is awkward and difficult to challenge these
local rules. Weinstein also exposes how often important procedural
changes are accomplished by directive and “guidelines” from the Judicial

25. M. RosENBERG, J. WEINSTEIN, H. SmiT & H. KorN, ELeMENTS oF CiviL Procepurk (3d
ed. 1976). )

26. J. WEINSTEIN & M. BERGER, WEINSTEIN'S EvIDENCE (1976); J. WEINSTEIN, H. KORN &
A. MiLLer, New York CiviL Pracrice (1963).

27. J. WEINSTEIN, REFORM OF CoURT RULE-MAKING PROCEDURES 117-45 (1977).

28. 12 C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND ProceDURE: CiviL § 3152, at 217-
18 (1973).
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Council or from a Circuit Council.® These are often not available except
to the judges, even though they set policy on major matters.

The book concludes with eight proposed changes in the national rule-
making process and five for the process by which local rules and guidelines
are made. In addition, Weinstein recommends that all documents in the
rulemaking process be made available to the public and that the Judicial
Conference and its committees be allowed a reasonable time to suggest
whether and what kind of changes in rulemaking procedures are desirable
and that Congress should take the initiative only if the courts fail to act.

If Weinstein’s suggested changes in rulemaking were adopted as a pack-
age, the valid criticisms of the present machinery would be met and the
net result would be a significant improvement. I do not mean to say that I
endorse every detail in the Weinstein package. The proposal that the
Standing Committee be required to hold a public hearing on all proposed
rule changes® seems a clear mistake. Public hearings are generally a terri-
ble waste of time, particularly on the purely procedural questions to which
I think rulemaking should be confined. In any event, if there are to be
public hearings — and though I would not require them in all cases I think
there are circumstances in which they could be useful — they should be
before the appropriate advisory committee, since it bears the primary re-
sponsibility for the formulation of rules, rather than before the Standing
Committee, which acts primarily as a final check after a rule has gone
through several drafts and been fully considered by the profession. There
are other matters on which I presently find Weinstein persuasive, but
would like to hear and assess the views of others. ,

Judge Weinstein ends his book by saying: “Since we are not dealing with
demonstrable mathematical formulas but in judgments based upon per-
sonal experience and history, I recognize that others who have my respect
will differ with me. If they do, I hope that they will speak out so that the
matter can be thoroughly debated.”® I share his hope — and feel that this
thoughtful and soft-spoken examination of the problem will provide the
focus for the constructive debate that will spur the Standing Committee
and the Judicial Conference to act before Congress acts on its own.

29. J. WEINSTEIN, REFORM OF COURT RULE-MAKING PROCEDURES 136-40 (1977).
30. Id. at 114, 150.
31. Id. at 153.
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