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~i'g'eneral"ly is ot punishable as an offense under military law
"unlless'it occurs “urider such ‘conditions of publicity 6r scandal

“a§ to'efiter that ‘area of conduct given over to thé police’

-responisibility'of thé military establishment.”?9 The court
found that the allegation of “wrongful ifitercourse” in the
questioned specrfrcatron failed to aver mxsconduct of
‘Sufﬁclent notoriety w0 satlsfy tlns slandard do
~ l \J FA H . P
v The ‘court then exdminéd the speciﬁcatlon 1o see rf it was
“sufficiént to allege 'the offense of adultery.' In doing so, it
‘reiterated that one element of adultery is that “thé accused or
“the other person ‘was married to someotie else.”s? - The court
“then stated that, “as"an allegatron of ‘adultery,’ [the ‘speci-
~fication] lack[ed] utterly the essence ot‘ the offense—that at
“Jeast one of the parties '[was] married to another person P81
"Without this allegation, the court 'stated, “the ésserice of crimi-
nality was not even implied.”2 Accordingly, it held that the
specification was fatally defective.

The court distinguished three decisions that had appeared to
ease the strict rules that govern military pleadmg 83 The court
Yétated that' “[a]lthough éach of the specifications in [these] . .
' three cases ‘was defectwe to some degree all of them clearly
a.lleged that the dccused had'committed a- particular offense
“under the UCMJ and the time, place, and nature of the
“offense were clearly 1mp11ed in the language of the charge and
speczﬁcatzan "84 Because the specification in King was drawn
\ “under UCMI article 134, nelther’ the charge, nor the language
"of thequéstioned specification, was helpful in determining
whether the Government properly stated an offense. ‘

5 The Govemment easrly could have avorded a rcversal in
‘ng had ‘the trial counsel taken more caré to follow the form
specrﬂcatrons $¢t out in"the Manual for Courts-Martial.85 " As
‘the' Court of Mrlitary Appeals noted in Umted States .
IBrycmt :

. S Lilf A [

w,< , it is beyond :‘l understandmg that a:

S “[prosecutor‘]"WOuld undértake to draw . .} [a
rcharge] wnhout havmg before hrm [or her]

);oz!“'m it KPR

17913 at'96. SRSt 1 Iy £
aoId 7(( i
81/d. et 97.
82[4.

o3 vit. v the statute’ which' define§ the offense, or,” ~ ©

Crnhn -having the ‘statute before him [or her,] could” b
" ‘be socareléss as to omit hllegauons meetmg '

#1 -  the statutory definition of ohe of the essen- ior

" tial elements of the crime 86 "
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Codrficatron ol‘ the “Speclal Forces Exeeptlon’?

For the past elght years. Army Specml ForCes ﬁmts have

" conducted training and’ operations with fnendly lorergn forces

outside the continental United States. The Army has obtained

ﬂ fundmg for these operauons under what has been termed the
specral forces exceptlon —a phraSe coined from the lan-
guage of a 1986 Comptroller General decrsion concermng
Department of bel’ense (DbD) actwmes in Honduras.8?
“ Although this' 1986 General” Accountmg Offlce (GAO)
‘opinion held that convenuonal United' Srates forces may not
,-use operatron and mamtenance appropnauon t'unds durmg
! forergn exercises to provnde more than basic famlhanzauon
'and mteroperablllty trammg to host nauon forces ‘it
* specifically recognized that the unique mission of the'Special
' Forces mandated an excepnon to this rule The opmron

'::‘“‘Trammg of mdxgenous ‘militiry vnits is'a
o fundamental role of the Speéial Forces such
"‘trarmng is provrded asa means of utrhzmg
, indigenous forces as resources o achreve ‘
. specific U.S! operauonal goals To requlre
' “that the host country ulilize scarce security *
" assistance funds for the limited training’

‘thereby imparted would be both 1mpracthal )
~ and unfair, gt T coom R

83542 United States v, Bryant, 30'M.J.-72 (C.M.A.-1990) (holding that the omission of “wrongful” from specification for conspiracy to distributé controlled
substances was not & fatal defect); United States v. Breechen, 27 M.J. 67 (C.ML.A. 1988) (holdmg that the allegation of “wrongfulness” in connection with
distribution of LSD was implicit in the specification as a whole); United States v. Watkins, 21 ML 208 (C.M.A. 1986) (holding that the omission of *without
authority” from a specification of absence without leave was not fatal).

%King, 34 MJ. at 97.

83See, £.g., Manual forCouns-Ma.nialr.,‘Unilcd S'lates.‘ l984.;lfart I.VT para. 62f e STy S e e SIS BT
86Bryans, 30 M.J. at 74. X LR D
$7See Ms. Comp. Gen. Dec. B-213137 (Jan. 30, 1986). L |
831, at 26.
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Without this exception, a:Special Forces unit could not
fulfill a significant part of its mission—the trarmng of indig-
enous forces In recogmztng the' SpecraI Forccs exceptton the
GAO advised Congress'to “considér clanfymg the tole’ of the
Specral Forces by’ specrfrcally authorizing them to conduct
“(and 'use Operauona] fands for) limited training of forergn
forces during the course ‘of field opératiofs’ {actual or traimng
exercrses), for purposes of ensurmg ‘mdtgenous support of
US operatrons SRR ) ‘T”“ ', e N

With the passage of the Natronal Defense Authonzatron
"Act for Fiscal Years! 1992-1993 90 Congress fmally has
- codifiéd the Specral Forces exception.9! The new statute
adopts the restrictive’ tone of the GAD ¢ oprmon ‘providing
expreSSly that the pnmary purpose of operations funded under
the statte must be “to’ train the'special operauoris forces of
' the combatant command."?2' Subject to this gurdmg prmcrple,
‘the comrnander of Special Operauons Command and the | com-
‘manders of any other 'unified or speclﬁed combatant- com
mands may draw on the DOD’s operatron ‘and mamtenance
funds to pay, or authonze payment for ‘any of the followmg

xpenses o : R
(1) Expenses of training specral opera-' E

" tions forces assrgned to ‘that command in* -
conjunction with trammg. and traming with,

armed forces and other” secnnty forces of a

" friendly foreign country.” - '

(2) Expenses of deploying such special
operations forces for that training.

.+ (3) In the case of training in conjunctton
v twrth a friendly developing country, the incre-. . . |

. mental expenses incurred by that country as
'thedxrectresultofsuchtrammg% R

The deﬁmuon of “spec1a1 operatrons forces mcludes crvrl
affairs forces and psychologlcal operatlons forces 94 Detatled

reporting requirements also are set out in the statute
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9°Natlonal Defense Authorization Act 1992-1993, Pub L No 102 190 iOS Stat. 1290 (1991).

S1See id. § 1052(a), 105 Stat. at 1471 (codified at i0Us. c §2011).
25ee I0USC.A. § 201100 (West 1992).
9374, § 2011(a). :
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* 95This riote updates TJAG§A ’Practrce Note Slau by Sxalc‘Analym af the Drvmbduy of Mtluary Reund i’ay The An'ny Llwyer Mny 1991 at 48
96490 U, S. 581 (1989) ‘

971d. at 594.
9874 a1 589 (citing 10 U.S.C. § 1408(a)(4) (1988)).

Operational law judge -advocates must study the language

of this statute carefully and must brief commanders and other

~operators: meticulously.-  For:additignal 'information, judge

- advocates:should contact the Center: for Law and Military

« Operations (CLAMO), Internatianal Law Division, The Judge

‘Advocate General's School; Charlottesvrlle VA 22903 1781.
MaJOrAddrcott SR IR N P S I R A
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' The followmg notes have been prepared to advrse legal
legal assistance program policies. They also can be adapted
for use as locally published preventive law articles to alert
soldiers and their families about legal problems and changes
. in the law. We welcome articles and notes for inclusion in
thts portron of The Army Lawyer ‘Send submissions to ‘The
1Judge Advocate General's School A’ITN JAGS -ADA- LA,
Charlottesvrlle, VA 22903 1781
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. S tate by State Analysz.r of the Dmszbtluy
fiuen's of. Mrlztary Reured Pay95
ool S, TR R R T
On 30-May: 1989,,the Supreme Court announced -its
,decrbron in'‘Mansellv.-Mansell 26 :In Mansell, the Court ruled
that states cannot dividéthe value-of Department of Velerans
Affairs (VA) disability benefits that are received in lieu of
military retired pay.5? It also suggested that, “under the . . .
plain and precise language [of the Uniformed Services Former
Spouses’ Protection Act (USFSPA)], state courts have been
i-granted the authority to treat idisposable retirement pay as

“/[divisible] commiunity property; [but] they have not.béen
.~granted the duthority 10 treat.{gross]

.. Tetired.pay.as
'community -property.”93.. Mansell overruled case law-in a

¢ number of states-—a fact that legal :assistance attorneys should

keep in' mind when usrng the following matenals Yo
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