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statute of limitations for negligence is no reason for holding that negligence 
principles should not be employed to govern a case of accidental harm. 
Undoubtedly, legislatures set the period of limitations governing negligence 
actions with suits involving lack of care specifically in mind. 

6. Immunities 

Rules immunizing certain groups of people from tort liability (for 
example, nonprofit associations80 or school teachers81

) are sometimes defined 
by reference to whether harm was intentionally, recklessly, or negligently 
inflicted. In certain instances, suits based on conduct worse than negligence 
survive the immunity;82 in other cases, the contrary is true and a suit may be 
maintained only if there is a level of fault falling short of intent. For example, 
in some states an intentional-tort action may be brought notwithstanding the 
otherwise applicable bar of spousal immunity.83 However, under the Federal 
Tort Claims Act, suits for intentional torts such as battery, assault, and false 
imprisonment are barred, but actions based on negligence of a government 
employee are permitted.84 Not surprisingly, it is impossible to generalize in 
the abstract about whether, for purposes of avoiding immunity, one would be 
better off alleging an intentional tort or negligence. It depends, perhaps, upon 
whether one is more likely to be accidentally shot by one's spouse or by the 
police. Consequently, considerations relating to immunities do little to shed 
light on whether the doctrine of transferred intent should be retained, although 
such issues sometimes arise in transferred-intent cases.85 Questions as to the 

80. See N.J. STAT. ANN. § 2A:53A-7a (2000) (immunizing nonprofit associations from certain 
types of negligence claims). 

81. See TEX. EDUC. CODE ANN. § 22.0511 (Vernon Supp. 2004) (immunizing professional 
employees of a school district from liability for acts within the scope of duties that involve the 
exercise of judgment, except in cases of excessive force in the discipline of students or negligence 
resulting in bodily injury to students). 

82. For example, the Paul D. Coverdell Teacher Protection Act of 2001,20 U.S.c.A. §§ 6731-
6738 (2003), with various limits, immunizes certain school teachers from liability for negligence 
based on actions within the scope of the teacher's responsibilities undertaken in "efforts to control, 
discipline, expel, or suspend a student or maintain order or control in the classroom or school." ld. at 
§ 6736(a)(2). Suits based on "willful or criminal misconduct, gross negligence, reckless misconduct, 
or a conscious, flagrant indifference to the rights or safety of the individual harmed by the teacher" 
may still be maintained. Id. at § 6736(a)(4). 

83. See, e.g., Lusby v. Lusby, 390 A.2d 77 (Md. 1978) (holding that a wife could maintain an 
action against her husband for intentionally forcing her car off the road and inflicting physical harm); 
Townsend v. Townsend, 708 S.W.2d 646,649 (Mo. 1986) (holding that spousal immunity did not 
bar an action for intentional tort against a husband who shot his wife in the back). 

84. See generally Note, Government Tort Liability, III HARV. L. REV. 2009, 2009 (1998) 
("The FTCA permits suits against the United States for state negligence torts committed by federal 
agencies and agents.") (footnote omitted). 

85. Cf Gray v. Morley, 596 N.W.2d 922, 927 n.3 (Mich. 1999) (Kelly, dissenting) (stating, 
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continued viability of transferred intent, therefore, must be resolved by 
reference to considerations other than immunity, for the field of immunity 
offers no clear guide as to which course plaintiffs should take. 

7. Minority 

At least one work has raised the question of whether an action based on 
transferred intent is preferable to one based on negligence because, in the case 
of a child defendant, it may be difficult to prove that the child acted 
unreasonably.86 At first glance, this argument has some appeal, for the torts 
descended from the writ of trespass have simple intent requirements,8? 
whereas a negligence test involving a risk versus utility analysis is often 
complex. However, on closer examination, the advantage is illusory. 

Ordinarily, a child need not exercise as much care as an adult and must 
exhibit only that degree of care that would be exercised by children of similar 
"age, intelligence, and experience.,,88 However, a child will be held to an 
adult standard of care "when the child is engaging in a dangerous activity that 
is characteristically undertaken by adults.,,89 According to the Restatement, 
"[h]andling firearms is best regarded as a dangerous adult activity.,,90 
Consequently, in a wide range of activities that are dangerous, it is no more 
difficult to establish negligence on the part of a child than on the part of 
anyone else. In the remaining range of cases involving child defendants, there 
would seem to be little reason to hold children liable to third parties for 
unexpected harm based on a transferred-intent theory. The children's 
standard (and its dangerous-activity exception) in negligence law is designed 
to "protect[] the need of children to be children but at the same time [to] 
discourage[] immature individuals from engaging in inherently dangerous 
activities.,,91 Applying transferred intent to cases where a child defendant has 
caused unexpected harm would tend to frustrate the public policies that have 
shaped negligence principles in this area of the law. 

in a case dealing with the intentional-tort exclusion to workers' compensation immunity, that 
transferred intent applies with respect to assault and battery). 

86. See CHRISTIE ET AL., supra note 1, at 55. 
87. For example, battery and assault require intent to make contact or to cause apprehension of 

contact. See RESTATEMENT (SECOND) OF TORTS §§ 16,32. False imprisonment requires intent to 
confine. See id. § 35. Trespass to chattels requires intent to affect the chatteL See id. § 217 cmt. c. 
Trespass to land requires intent merely to be present on the land. See id. § 163. 

88. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL HARM (BASIC PRINCIPLES) § 
1O(a) (Tentative Draft No.1, 2001). 

89. Id. § 10(c). 
90. Id. § 10 cmt. f. 
91. Robinson v. Lindsay, 598 P.2d 392,394 (Wash. 1979) ("Children will still be free to enjoy 

traditional childhood activities without being held to an adult standard of care."). 
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8. Discharge in Bankruptcy 

Perhaps the only real advantage that a transferred-intent action has over 
one based on negligence is that a resulting judgment cannot be discharged in 
bankruptcy. Under the bankruptcy code, one may not discharge a debt "for 
willful and malicious injury by the debtor to another entity or to the property 
of another entity.,,92 For purposes of this statute, "willful" has been construed 
to mean "intentional.,,93 Consequently, judgments based on intentional torts 
that are malicious are nondischargeable. Ordinary negligence, and even 
recklessness,94 will never qualify as "willful and malicious.,,95 

N ondischargeability can be a significant advantage, and at least one case 
has held that a judgment based on transferred intent was nondischargeable.96 

However, it would be a peculiar legal system that justified the continued 
application of an archaic legal fiction, that in many respects (for example, 
statutes of limitations and insurance) may be disadvantageous to a deserving 
plaintiff, on considerations relating to discharge in bankruptcy. Moreover, 
there is still the question as to whether plaintiffs whose cases might fall within 
the transferred-intent doctrine should have this particular advantage. They 
are, after all, victims of accidental harm, just like many plaintiffs whose only 
option is to file suit based on negligence. Why do these plaintiff deserve the 
benefit of nondischarageability in bankruptcy that is denied to others? Why 
should the fact that the defendant in a transferred-intent case tried, but failed, 
to harm some third person be the basis for giving an unexpected victim the 
peculiar bonus that a resulting judgment will be so durable as to survive the 
defendant's filing for bankruptcy?97 Certainly, nondischargeability is an 

92. 11 U.S.C. § 523 (a)(6) (1993). 
93. See In re White, 18 B.R. 246, 248 (Bankr. E.D. Va. 1982) (stating that the "word 'willful' 

means deliberate or intentional") (footnote omitted). 
94. See id. at 248 (stating that "[i]t is clear under the Bankruptcy Reform Act of 1978 that 

'reckless disregard' is no longer sufficient to make a debt nondischargeable"). 
95. See generally George M. Ahrend & Randall T. Thomsen, Tort Claims and Judgments as 

Debts for "Wilful and Malicious Injury" Nondischargeable Under Section 523(a)(6) of the 
Bankruptcy Code, 100 COM. LJ. 498,499 (1995) (stating that courts differ in their interpretation of 
the section and litigation has "dramatically increased as creditors have creatively tried to avoid 
discharge of debts owed to them"). 

96. See In re White, 18 RR. at 248 (holding that, due to transferred intent, the accidental 
shooting of a third person resulted in a judgment that was nondischargeable). 

97. Cj Palsgrafv. Long Island R.R. Co., 162 N.E. 99 (N.Y. 1928). In rejecting the plaintiff's 
negligence claim, Chief Judge Cardozo wrote: 

The diversity of interests emphasizes the futility of the effort to build the plaintiff's right 
upon the basis of a wrong to some one else. . .. What the plaintiff must show is "a wrong" 
to herself; i.e., a violation of her own right, and not merely a wrong to some one else, nor 
conduct "wrongful" because unsocial, but not "a wrong" to anyone. 
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advantage to the injured person, but no one would suggest that it is a reason to 
adopt the fiction of transferred intent or that a legal system that neglects to so 
provide fails to sufficiently confonn to the principles of justice relevant to 
accident compensation. 

IV. OTHER CONSIDERATIONS RELEVANT TO ABROGATION OF TRANSFERRED 

INTENT 

As the preceding sections suggest, transferred intent is not a concept that 
is essential to affording redress to unexpected victims of intentional tortious 
conduct because actions based on lack of care are widely available. In 
addition, a suit based on the fiction of transferred intent is rarely preferable to 
one based on negligence,98 and many times less advantageous.99 None of the 
advantages are sufficient to justify the continued application of the 
transferred-intent doctrine to third-party cases, and the various disadvantages 
suggest that the fiction should not be retained. Nevertheless, it is important to 
ask whether there are good reasons, aside from compensatory considerations, 
that warrant the continued application of the doctrine of transferred intent. 

A. Treating Victims Equally 

Is transferred intent needed to ensure that similarly situated victims are 
treated equally? If so, that would seem to be an argument in favor of retaining 
the fiction. Consider these two scenarios: 

!d. at 100. 
98. Cf Holder v. District of Columbia, 700 A.2d 738, 743 (D.C. 1997) (stating that a finding 

that the officer was not negligent in shooting the plaintiff precluded liability for assault and battery 
on a theory of transferred intent). 

99. Discussing intentional torts versus negligence generally, the Restatement says: 

[S]omewhat ironically-given that intentional torts are generally deemed considerably 
more serious than torts of mere negligence-in certain circumstances the plaintiff is worse 
off if the tort committed against the plaintiff is classified as intentional rather than 
negligent. In some jurisdictions, for example, the statute of limitations is shorter for 
intentional torts than for negligent torts. If the tort was committed by the employee of the 
defendant being sued, classifying the employee's tort as intentional makes it more difficult 
for the plaintiff to show the tort was committed within the scope of the employee's 
employment. For reasons somewhat related to vicarious liability, if the plaintiffs suit is 
against a public entity, a rule of immunity may apply to intentional torts committed by a 
public employee but not to the employee's negligent torts. In private litigation, the plaintiff 
may expect that an eventual judgment will be covered by the defendant's insurance policy, 
and that policy may exclude coverage for intentional torts; accordingly, the plaintiff can be 
worse off if the tort is intentional rather than negligent. 

RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL HARM (BASIC PRINCIPLES) § 5 cmt. a 
(Tentative Draft No.1, 2001). 
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Case One: 
A bullet is fired by D 1 for the purpose of killing Pl. PI is wounded 
by the bullet, which passes through PI's body, then strikes P2, whose 
presence was unexpected. 

Case Two: 
A car bomb is detonated by D2 outside of a bakery for the purpose of 
killing its owner. The blast injures both the owner, P3, and a 
customer, P4, whose actual presence might have been expected but 
was in fact unknown to D2. 

It seems clear that in the two cases PI and P3 would be forced to sue for 
intentional battery. They might try to cast their actions in terms of negligence 
(for example, for the purpose of reaching insurance coverage), but those 
efforts would likely fail. loo Courts are reluctant to allow plaintiffs to 
"underplead" causes of action. IOl If PI and P3 are required to sue for 
intentional battery, would abolition of transferred intent in third-party cases 
mean that P2 and P4 must sue for negligence or recklessness? And, if so, is 

100. See Universal Calvary Church v. City of New York, 2000 WL 1538019, *13 (S.D.N.Y. 
Oct. 17, 2000) (stating that under New York law, "once intentional conduct has been established, the 
actor is liable for assault and not negligence, even when physical injuries have been inflicted 
inadvertently"); Prada v. City of Albany, 956 F. Supp. 174, 183 n.9 (N.D.N.Y. 1997) (stating that 
"[i]t is well settled that negligence and assault and battery claims are mutually exclusive. . .. 'An 
assault and battery is an intentional act, whereas negligence is unintentional'" (quoting United Nat'l 
Ins. Co. v. Tunnel, Inc., 988 F.2d 351, 353 (2d Cir. 1993»; Locke v. N. Gateway Rest. Inc., 649 
N.Y.S.2d 539, 548 (App. Div. 1996) (holding, in an an action to recover for injuries sustained when a 
restaurant employee attacked a patron, that the patron's claim was one for assault, not negligence, 
and that the action was time-barred); Germantown Ins. Co. v. Martin, 595 A.2d 1172, 1175 (Pa. 
Super. Ct. 1991) (holding, despite allegations of negligence, that an injury was intentional where 
there was "no evidence that the shooting was accidental or negligent"). 

Note, however, that intentional-tort claims are not always inconsistent with claims of 
negligence. In Holder v. District of Columbia, 700 A.2d 738 (D.C. 1997), the victim of a shot fired 
by a police officer for the purpose of hitting another person brought claims for assault, battery. and 
negligence. Id at 739. The court did not find that the theories were inconsistent, but held that, under 
the unique instructions in the case, a jury finding that the officer was not negligent in shooting the 
plaintiff also necessarily incorporated a finding that the officer could not be held liable for assault 
and battery on a theory of transferred intent. Id at 743. 

101. See generally Ellen S. Pryor, The Stories We Tell: Intentional Harm and the Quest for 
Insurance Funding, 75 TEX. L. REV. 1721 (1997) (discussing attempts to plead and prove negligence 
in cases involving the intentional infliction of harm); see also Mazzafero v. Albany Motel Enters., 
Inc., 515 N.Y.S.2d 631, 633 (App. Div. 1987) (holding that if employees of a bar or its security firm 
engaged in offensive touching of the plaintiff, it was intentional and not inadvertent, and thus any 
right to recover for resultant injury was on the basis of the intentional torts of assault and battery 
rather than in negligence). 
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there something wrong with that? Put differently, were not P2 and P4 victims 
of the identical conduct that injured PI and P3, respectively? Should they not 
be accorded the same litigational advantages and disadvantages as PI and P3? 
Is application of the transferred-intent doctrine a prerequisite to equal 
treatment? 

With respect to these questions, the situation of P4 is easier to address 
than that of P2 because, arguably, P4 can state an action for intentional battery 
without transferred intent. According to the Restatement, "[a] person acts 
with the intent to produce a consequence if: (a) The person has the purpose of 
producing that consequence; or (b) The person knows to a substantial 
certainty that the consequence will ensue from the person's conduct.,,102 The 
commentary then provides: 

The applications of the substantial-certainty test should be limited to 
situations in which the defendant has knowledge to a substantial 
certainty that the conduct will bring about harm to a particular victim, 
or to someone within a small class of potential victims within a 
localized area. The test loses its persuasiveness when the identity of 
potential victims becomes vaguer, and when in a related way the time 
frame involving the actor's conduct expands and the causal sequence 
connecting conduct and harm becomes more complex. 103 

Because customers of the bakery were a "small class of potential victims 
within a localized area," the fact that the particular presence or identity of P4 
was unknown to D2 should make no difference. P4, like P3, will likely 
succeed in stating a claim for intentional battery. 1 04 

The situation of P2 is different. P2 was not personally expected to be 
present, nor was P2 a member of a small class whose presence was expected 
to a substantial certainty. There was, presumably, merely some risk that 

102. RESTATEMENT (THIRD) OF TORTS: LIABILITY FOR PHYSICAL HARM (BASIC PRINCIPLES) 
~ I (Tentative Draft No. 1,2001). 

103. Id. § 1 cmt. e (emphasis added). 
104. Cf In re EDC, Inc., 930 F.2d 1275, 1279 (7th Cir. 1991). Judge Richard Posner offered 

this illustration involving criminal law: 

Id. 

Suppose you blow up a plane carrying X and Y in order to kill X. If both die in the 
explosion, you are just as much Y's murderer as X's, not because of the fiction of 
transferred intent but because you knew that Y (or any other person who might be a 
passenger on the plane) would die if your plot against X succeeded. United States v. 
McAnally, 666 F.2d 1116, 1119 (7th Cir. 1981). It is not a transferred-intent case because 
nothing went wrong with your plan; it is a case of extreme recklessness, equated to 
deliberateness. 
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someone might be present (which is why Dl may be sued for negligence or 
recklessness), but that probability fell far short of establishing the knowledge 
fonn of intent. 105 Without transferred intent,106 P2 will be relegated to an 
action based on lack of care, and that classification will carry with it 
consequences with respect to applicable defenses, insurance, and the like. To 
that extent, P2 will be treated differently than PI, even though both were 
injured by the very same bullet. Does that mean PI and P2 are being treated 
unfairly, and would indulging in the fiction of transferred intent avoid that 
unfairness? On both accounts, the answer is no. 

Equality is not a matter of identical treatment; rather, it is a matter of 
reasonably similar treatment. An assessment of the tenns and availability of 
damages available to PI in an intentional battery action and P2 in an action 
based on, say, recklessness, would likely yield the conclusion that each was 
being treated fairly, even if they were not being treated identically. There 
might be some differences in tenns of applicable defenses, statutes of 
limitations, and other relevant consequences of classification. However, as 
the above discussion suggests, an action based on lack of care is often 
preferable to one based on intent. Perhaps more importantly, regardless of 
whether the action is cast based on intent or lack of care, each plaintiff will be 
able to recover compensatory damages for all losses that are suffered, as well 
as punitive damages, to the extent that they are appropriate. It would be 
difficult to conclude that P2 will be denied rudimentary justice or so far 
disadvantaged as to be denied equal treatment by the law. 

In any event, transferred intent is not a device capable of significantly 
ameliorating concerns about unequal treatment that might be raised by Case 
One. Making the doctrine available to P2 would merely give P2 the option of 
suing for intentional battery; it would not require P2 to do so. If P2 preferred 
to sue for negligence, presumably the facts would support such a claim. 

105. To some extent, the difference between the knowledge fonns of intent, recklessness, and 
negligence is a matter of degree. According to the Second Restatement: 

If the actor knows that the consequences are certain, or substantially certain, to result from 
his act, and still goes ahead, he is treated by the law as if he had in fact desired to produce 
the result. As the probability that the consequences will follow decreases, and becomes 
less than substantial certainty, the actor's conduct loses the character of intent, and 
becomes mere recklessness .... As the probability decreases further, and amounts only to 
a risk that the result will follow, it becomes ordinary negligence. 

REST A TEMENT (SECOND) OF TORTS § 8A cmt. b (1965). 
106. There is authority that transferred intent could apply to this type of case. See Niehus v. 

Liberio, 973 F.2d 526, 533 (7th Cir. 1992) ("If A aims at B, and hits C, C can sue A for battery, even 
though he was not the intended victim and even though battery is an intentional tort. C can of course 
still sue A if A hits B as well as C."). 
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Moreover, the transferred-intent doctrine does nothing to address concerns 
about the inequality thai PI might have about P2's opting to sue for 
negligence, while PI is relegated to an action for intentional battery. To that 
extent, it becomes clear that transferred intent is not a concept that ensures 
equal treatment of similarly situated victims; rather, it is a rule that, in certain 
circumstances, gives some unintended victims-not necessarily the victims 
most seriously hanned-an asymmetrical option. 

B. The Idea of "Absolute Wrong" 

Prosser's endorsement of the concept of transferred intent was influenced 
by his belief that there was "some merit in the old idea of the absolute 
wrong."I07 Modern tort law does not frequently speak of "absolutely wrong" 
conduct, although, of course, such conduct exists. The attack on the W orId 
Trade Center, drive-by shootings, and murder come to mind. 

However, even if it once made sense to say that the idea of absolute wrong 
justified the fiction of transferred intent, it is hard to see why that would be 
true today. As the above discussion indicates, a person who engages in 
absolutely wrong conduct is not likely to escape tort liability for unintended 
harm to a third person. 

In any event, one cannot defend correlating the concept of absolute wrong 
to the five torts descended from the writ of trespass-battery, assault, false 
imprisonment, trespass to land, and trespass to chattels l08-which for most 
practical purposes define the outer reaches of the transferred-intent 
doctrine. I09 Battery is not always highly blameworthy,110 nor is assault;111 nor 
false imprisonment, 1 12 trespass to land,113 or trespass to chattels. 114 Whether 

107. See Prosser, supra note 10, at 661. 
108. See JERRY 1. PHILLIPS ET AL., TORT LAW: CASES, MATERIALS, PROBLEMS (TEACHER'S 

MANUAL) 33 (2002) (stating that "[t]here is no apparent reason why transferred intent could not 
apply to other intentional torts, such as conversion, invasion of privacy and the like"). 

I 09. See Drawl v. Cornicelli, 706 N .E.2d 849 (Ohio Ct. App. 1997) (holding that transferred 
intent does not apply to a spoliation of evidence claim and stating that research revealed no case to 
the contrary). But see Butler v. Comic, 918 S.W.2d 697, 698 (Ark. 1996) (stating that transferred 
intent could supply the element of intent to deceive in a suit for fraud). 

110. See, e.g., Garratt v. Dailey, 279 P.2d 1091 (Wash. 1955) (holding a five-year-old child 
coud be liable for a battery committed by moving a chair behind the plaintiff). 

111. See, e.g., Moore v. EI Paso Chamber of Commerce, 220 S.W.2d 327 (Tex. Ct. App. 1949) 
(finding that an assault was committed while trying to drum up interest in the livestock show); cl 
Bouton v. Allstate Ins. Co., 491 So. 2d 56, 57 (La. Ct. App. 1986) (holding that a homeowner was 
not assaulted by trick-or-treaters, one of whom wore military fatigues and another of whom flashed a 
camera in the homeowner's face, for a "reasonable person expects to see an endless array of ghouls, 
beasts, and characters" on Halloween). 

112. See, e.g., Drabek v. Sabley, 142 N.W.2d 798 (Wis. 1966) (holding that a false 
Imprisonment was committed where the defendant tried to discipline a child who had thrown 
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such conduct is egregious and therefore absolutely wrong depends upon the 
facts. If one were interested in identifying absolutely wrong conduct, one 
would consider as a candidate for the benefits of transferred intent the tort of 
outrage (which "requires conduct utterly intolerable in civilized society,,)J 15 or 
perhaps those types of defamation involving intentionally false statements of 
fact published widely. Yet there are no cases applying transferred intent to 
such situations, J J6 and it seems that ordinary tort principles are sufficient to 
address those types of problems. 

snowballs at passing cars). 
113. See, e.g., Dougherty v. Stepp, 18 N.C. 37 (1835) (holding that a trespass was committed 

when the defendant entered the unenclosed land of the plaintiff and surveyed a part of it without 
marking trees or cutting bushes because "the law infers some damage; if nothing more, the treading 
down the grass or the herbage, or as here, the shrubbery"). 

114. See, e.g., Zaslow v. Kroenert, 176 P.2d 1 (Cal. 1946) (holding that trespass to chattels was 
committed by placing the plaintiffs furniture in storage). 

115. See RESTATEMENT (SECOND) OF TORTS § 46 (1965) ("Liability has been found only 
where the conduct has been so outrageous in character, and so extreme in degree, as to go beyond all 
possible bounds of decency, and to be regarded as atrocious, and utterly intolerable in a civilized 
community."). More recent cases continue to apply this exceptionally demanding standard. See, 
e.g., Lybrand v. Trask, 31 P.3d 801,804 (Alaska 2001) (holding that the standard was not met where 
the defendant painted large religious words and symbols on the plaintiffs roof). 

116. But see In re EDC, Inc., 930 F.2d 1275, 1279 (7th Cir. 1991) (stating that "the doctrine of 
transferred intent. .. is not limited to battery cases" and citing a "famous" English case involving 
defamation, Jones v. E. Hulton & Co., [1909] K.B. 444, afl'd [1910] A.C. 20 (H.L.)). A good 
candidate for applying transferred intent to intentional infliction of emotional distress would be a 
case where a young girl, whose presence is unknown, witnesses defendants beating her father on 
Christmas Day. But in Taylor v. Vallelunga, 339 P.2d 910 (Cal. Dist. Ct. App. 1959), the court 
denied recovery. 

The Supreme Court's decision in New York Times v. Sullivan, 376 U.S. 254 (1964), precludes 
any argument that transferred intent may be employed in American defamation cases. The court 
wrote: 

[T]he evidence was constitutionally defective in another respect: it was incapable of 
supporting the jury's finding that the allegedly libelous statements were made "of and 
concerning" respondent. . .. There was no reference to respondent in the advertisement, 
either by name or official position. A number of the allegedly libelous statements ... did 
not even concern the police ... , The statements upon which respondent principally relies 
as referring to him are the two allegations that did concern the police or police functions: 
that "truckloads of police .. , ringed the Alabama State College Campus" after the 
demonstration on the State Capitol steps, and that Dr. King had been "arrested ... seven 
times." These statements were false only in that the police had been "deployed near" the 
campus but had not actually "ringed" it and had not gone there in connection with the State 
Capitol demonstration, and in that Dr. King had been arrested only four times. The ruling 
that these discrepancies between what was true and what was asserted were sufficient to 
injure respondent's reputation may itself raise constitutional problems, but we need not 
consider them here. Although the statements may be taken as referring to the police, they 
did not on their face make even an oblique reference to respondent as an individual. 

Jd. at 288-89. 
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Furthennore, many of the cases to which transferred intent has been 
applied involve conduct falling far short of an absolute wrong. ll7 Keel v. 
Hainline l18 again offers a good example. It may have been careless, even 
reckless, for kids to wage an eraser battle in the presence of unwilling 
classroom spectators, but certainly the conduct falls far short of the 
egregiousness that one would expect of an absolute wrong, which presumably 
involves conduct that would be wrong at all times and in all places. 

The idea of absolute wrong fails to explain the concept of transferred 
intent as it is now applied in American tort law. And no one suggests that 
transferred intent should be refonned to focus on absolutely wrong conduct. 
Accordingly, considerations relating to the concept of absolute wrong cannot 
justify retention of the transferred-intent doctrine. 

C. Clarity in Legal Principles 

If there were nothing more to the concept of transferred intent than that 
"the intention follows the bullet,,,119 the elegance and clarity of the doctrine 
would have considerable appeal; however, the doctrine is more convoluted 
than elegant. 

Prosser described transferred intent as applying with respect to the five 
torts descended from the writ of trespass when unexpected harm of a type 
within that range befalls the intended victim or a different person. What this 
means is fairly complex. As distilled by one bar review outline: 

The transferred intent doctrine applies where the defendant intends to 
commit. .. [one of the five torts] against one person but instead (i) 
commits a different tort against that person, (ii) commits the same tort 
as intended but against a different person, or (iii) commits a different 
tort against a different person. such cases, the intent to commit a 
tort against one person is transferred to the other tort or to the injured 
person for purposes of establishing a prima facie case. 120 

The complexity of those contours is sufficient to arouse suspicion about 
artificiality of the transferred-intent doctrine. complexity does 

not end here. As noted above,121 Prosser's not only does 

117. Cf Hall v. McBryde, 919 P.2d 910 (Colo. Ct. App. 1996) (employing transferred intent to 
establish battery where a child fired a gun for the stated purpose of protecting his home). 

118. 331 P.2d 397 (Okla. 1958). 
119. Prosser, supra note 10, at 650. 
120. BARBRl. supra note 3. 
121. See supra notc 27 and accompanying text. 
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intent transfer, but so do privileges. 122 Thus, fiction is stacked upon fiction 
until the desired result is reached. One can avoid this multiplication of 
fictions by hypothesizing, as many sources do, that intent only transfers if the 
defendant has acted wrongfully, which of course is not the case if the 
defendant has a privilege. 123 There are cases holding that if a police officer, 
while rightfully using force against another, causes harm to a bystander, the 
harm is not intentionally inflicted and any recovery by the bystander must be 
predicated on proof of negligence. 124 If courts are willing to go that far, why 
not just say, at least in cases involving third persons, that any unexpected 
harm is not intentionally inflicted, it is accidental, and that liability must be 
determined under ordinary negligence principles? By doing so, the question 
of whether the defendant should be held liable would be honestly addressed. 

V. THE PROPER COURSE FOR JUDICIAL ACTION 

It is highly unlikely that legislative tort reform will ever address the issue 
of transferred intent. Consequently, it is up to the courts to decide whether 
and how the doctrine should be applied. The following list contains 
suggestions to guide the exercise of judicial discretion. 

(1) Courts should refuse to allow defendants to invoke the doctrine with 
the goal of avoiding liability for negligence. The purpose behind transferred 

122. Cj Brudney v. Ematrudo, 414 F. Supp. 1187 (D. Conn. 1976) (holding, without discussion 
of transferred intent, that the defendant police officer did not commit an actionable assault and 
battery against the plaintiff in that it was evident that he acted within reasonable limits in determining 
type and amount of force required to rescue a fellow officer); Talmage v. Smith, 59 N.W. 656, 657 
(Mich. 1894) (applying the rule without using the term "transferred intent"); See also DOBBS, supra 
note 2, stating: 

[T]he defendant must not be held liable if his conduct was protected by a privilege and the 
plaintiff is injured without fault. For example, the defendant may act intentionally in 
justified self-defense; if his act of self-defense causes injury to a bystander, there is no 
reason to impose liability unless the defendant was negligent. 

ld. at 77. 
123. See City of Winter Haven v. Allen, 54! So. 2d 128, J 37 (Fla. Dist. Ct. App. 1989) (stating 

that "before there can be a transferred intent to commit an intentional tort, the original intent with 
which the act is committed must be wrongful"); Reynolds. supra note 8, at 536 (stating that in a case 
where the defendant acts in self-defense "there is no wrongful intent since the conduct is privileged; 
thus. there is no intent to be transferred"); see also Holder v. District of Columbia, 700 A.2d 738 
(D.C. 1997) (holding that a finding that the officer was not negligent in shooting the plaintiff 
precluded liability for assault and battery on a theory of transferred intent). 

124. See Moore v. City of Detroit, 340 N.W.2d 640. 643 (Mich. Ct. App. \983) (stating that 
"the doctrine of transferred intent is not applicable in a case such as the present one, \,'herc the 
allegedly tortious conduct was justifIed. In such a situation. therc is no intentional tort liability but 
only potential negligence liability") (citation omitted). 
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intent is to expand liability, not to contract it. 125 A tortfeasor should never be 
pcnnitted to escape accountability for negligence by urging that the injury 

11 . . 1 126 was rea y an mtentlOna tort. 
(2) Courts should decline to allow insurance companies to rely upon the 

transferred-intent doctrine for the purpose of denying coverage for accidental 
hann. 127 Some courts have taken this path.128 

(3) Courts should confine transferred intent to actions for assault and 

125. See Gottfried v. Joseph, No. 1-87-12, 1988 WL 38099, at *6 (Ohio. Ct. App. Apr. 21, 
\(88). The court wrote: 

!d. 

[T]he [transferred-intent] doctrine, when made applicable, is for the purpose of extending 
the liability of the defendant based on an intentional act against one person to another 
person unintentionally injured. It does not follow that it is to be applied to foreclose 
recovery by an innocent bystander for unintentional injuries received by him resulting from 
the intentional act against another when another applicable theory of recovery exists. 

126. Such an argument was made by the defendant in Rubino v. Ramos, 641 N.Y.S.2d 409 
(App. Div. 1996). With little by way of analysis or explanation, the court refused to apply 
transferred intent to a bar room fight. The court said simply: 

[T]he evidence shows that the "touching" of plaintiff, an innocent bystander, was not 
intentional, but rather inadvertent and accidental; the glass object was hurled at a third 
person, hit the third person and fragments of that broken glass injured plaintiff. In our 
view, plaintiff properly pleaded a negligence cause of action. 

ld. at 4 \0 (citation omitted). 
127. In AI/state Ins. Co. v. Ray, 96 CA 20, 1998 WL 896366, at *2 (Ohio. Ct. App. Dec. 18, 

1(98), the plaintiff argued that it was against public policy to apply transferred intent for the purpose 
of precluding insurance coverage in a case where the insured did not intend to injure the person in 
question. The court found it unnecessary to address this question because the policy exclusion for 
"I a]n act or omission intended or expected to cause bodily injury or property damage" clearly applied 
where the insured fired a gun at point blank range. See id. at *2. 

In Eadl' I'. C apitof Indemnity Corp., 502 S.E.2d 514 (Ga. Ct. App. 1998), the court discussed the 
plainti ffs' claim that transferred intent should not apply to a case of an accidental shooting. ld. at 
515. The court was "sympathetic" to that argument, but found it unneccssary to decide the case on 
those grounds. ld. at 516. It was clear, under an earlier supreme court ruling, that the case "arose out 
of' an assault and battery for purposes of an insurance contract exclusion from coverage. ld. 

128. See Allstate Ins. Co. v. Lewis, 732 F. Supp. 1112, 1115 (D. Colo. 1990) (holding that 
intcnt to assault a girl with a gun could not "be transferred to the ensuing physical ham1 caused 
by .. , accidental shooting" for purposes of triggering an intentional-act exclusion from coverage); 
Cincinnati Ins. Co. v. Mosley, 322 N.E.2d 693, 696 (Ohio Ct. App. 1974) (holding, in a case 
involving injury by an automobile to an unexpected third person, that transferred intent "has no 
application to interpreting the terms of an insurance policy"). 

In Smith v. Moran, 209 N.E.2d 18,19,21 (Ill. App. Ct. 1965), the defendant intentionally fired a 
shot at one person, but struck the plaintiff instead. In a dispute relating to an insurance contract 
provision excluding coverage for ham1 "caused intentionally by or at the direction of thc Insured," 
the court, without mentioning the doctrine of transferred intent, concluded the injuries were covered 
because "the injury to the plaintiff was not intentionally caused by the defendant but was an 
unintentional result of an intended act directed at [the intended victim]." Id. 
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battery. Outside of those two torts there is little modem precedent to support 
the doctrine.!29 Similarly, courts should decline to extend or read the doctrine 
of transferred intent into statutory language absent a clear indication of 
legislative intent to the contrary. 130 

(4) Courts should refuse to apply transferred intent to cases in which fault 
on the part of the plaintiff should be taken into account, if employing the 
doctrine would mean that the plaintiff's fault would not be a defense under 
comparative principles. 

(5) Courts should decline to employ transferred intent in cases involving 
the legitimate exercise of discretion by the defendant (for example, privileged 
conduct).!3! Negligence principles are better suited to accommodating the 
numerous considerations that are relevant to the exercise of discretion than the 
blunt doctrine of transferred intent.!32 

(6) In the absence of clear evidence of the contemporary importance of the 
doctrine, courts should entertain arguments for its total abrogation, at least in 
the context of third-party accidental injuries. 

129. See In re Matter of EDC, Inc., 930 F.2d 1275, 1279 (7th Cir. 1991) (declining to apply 
transferred intent to fraud); Reynolds, supra note 8, at 537 (stating that "[o]nce we go beyond the 
torts of assault and battery, the applicability of transferred intent becomes doubtful"); id. at 542 
("[ A]lthough five torts-assault, battery, false imprisonment, trespass to chattels and trespass to 
land---developed from the old writ of trespass, the doctrine of transferred intent has only been clearly 
applied to the first two of these torts. "). 

In Hall v. McBryde, 919 P.2d 910 (Colo. Ct. App. 1996), a child fired a gun at a car full of gang 
members, but one of the bullets unexpectedly struck a neighbor. The court had the opportunity to 
consider whether transferred intent applied between trespass to chattels (striking the car) and battery 
(striking the neighbor). However, the court did not address that issue. Instead, it found that by firing 
at the car, the defendant child had intended to commit an assault. 

Id. 

130. See Rivera v. Safford, 377 N.W.2d 187, 189 (Wis. Ct. App. 1985). The court wrote: 

We refuse to extend the [worker's compensation] statute to cover cases of transferred 
intent. The legislature has clearly spelled out the assault exception to worker's 
compensation's exclusive remedy. We cannot read the doctrine of "transferred intent" into 
a clearly-worded statute. The obvious and ordinary meaning of the phrase "assault 
intended to cause bodily harm" is that the assault must be actually intended to cause ham1 
to the injured employee. 

131. In many respects, the distinction here is between clearly impermissible use of force. on the 
one hand, and arguably permissible use of force on the other. 

132. The negligence doctrine performs this function in various fields. Cf Vincent R. Johnson, 
"Absolute and Perfect Candor" to Clients, 34 ST. MARY'S L.J. 737, 747 (2003) ("By embracing a 
rule of reasonableness. negligence principles recognize that the complexities and uncertainties of law 
practice mandate existence of a scope of action within which, free from the risk of legal liability, 
attorneys must be able to exercise judgment as to how to conduct representation."). 
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VI. CONCLUSION 

The thesis of this Article is simple: When a person, even a person with 
evil intent, causes harm to an unexpected third person, that harm has not been 
intentionally inflicted and it should not be treated as if it were. Rather, the 
unexpected harm should be treated as an accident, and liability should be 
imposed under the principles that govern compensation for accidents, namely 
the doctrines of negligence and recklessness. There is no reason to think that 
taking this straightforward approach to issues of liability will cause the 
plaintiffs to go uncompensated or blameworthy defendants to escape 
responsibility. The principles governing liability for lack of care (negligence 
and recklessness) are broadly applicable to support an award of compensatory 
damages, and punitive damages may be imposed in appropriate cases 
involving extreme carelessness. In addition, the plaintiff may be better off 
with a judgment based on principles of negligence or recklessness than on the 
fiction of transferred intent, because it may be easier to reach insurance 
proceeds or impose vicarious liability upon a solvent party. 

Without doubt, the fiction of transferred intent is deeply entrenched in 
American tort law, but that is no reason to retain it. The doctrine has been 
rejected in the context of constitutional torts,133 and an examination of the 
consequences of calling accidental harm an intentional tort, rather than 
recklessness or negligence, shows that there is little to be said on behalf of the 
transferred-intent doctrine given the present contours of tort liability in 
America. 

While outright abolition of the transferred-intent doctrine would be 
desireable-at least insofar as concerns third parties-it is more likely that 
courts will proceed in ways that limit its application. Courts should refuse to 
allow defendants and insurance companies to invoke the doctrine defensively 
for the purpose of avoiding liability or insurance coverage for negligence and 
recklessness. Courts should also refuse to apply the doctrine to cases in which 
it is appropriate to take into account fault on the part of the plaintiff, if 
classifying the tort as intentional would mean that the plaintiffs fault would 
not be a defense under comparative principles. In addition, courts should 
decline to employ the transferred-intent doctrine in cases involving the 
permissible exercise of discretion by a defendant because considerations 
relevant to the exercise of discretion are more properly accommodated by 
principles governing liability for lack of care, than by the principles defining 
the intentional torts with respect to which transferred intent is ordinarily 

133. See Bolden v. O'Leary, No. 89 C 6230, 1995 WL 340961, at *3 (N.D. IlL June 2,1995) 
("'There is no transferred intent under Section 1983. Thus, when a correctional officer intends to 
shoot one inmate and inadvertently hits another, there is no Eighth Amendment violation."). 
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applicable. Finally, courts should consider with an open mind arguments for 
the abolition of transferred intent, at least in the third-party context. 


