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than to advance it, we must be more willing to depart from that 
precedent. 67 

b. Justifying Change 

When an earlier holding is not followed,68 the Rule of Law calls 
for that decision to be explained. 69 Thus, in Welch v. Texas 
Department of Highways & Public Transportation/0 Justice Lewis F. 
Powell, Jr., stated: "The rule of law depends in large part on 
adherence to the doctrine of stare decisis. Indeed, the doctrine is 'a 
natural evolution from the very nature of our institutions.' It follows 
that 'any departure from the doctrine of stare decisis demands special 
justification. "'71 Or, as Justice Scalia lamented in Boumediene v. 
Bush, 72 "It is a sad day for the rule of law when ... an important 
constitutional precedent is discarded without an apologia, much less 
an apology."73 

2. Objectivity, Neutral Principles, and Logical Consistency 

The Rule of Law demands objectivity of judgment. Thus, in First 
National City Bank v. Banco Nacional de Cuba,74 Justice Brennan 
asserted: "No less important than fair and equal treatment to 
individual litigants is the concern that decisions of our courts 
command respect as dispassionate opinions of principle. Nothing less 
will suffice for the rule oflaw."75 

67. !d. at 920-21 (Roberts, C.J., concurring) (citation omitted). 
68. See, e.g., Ring v. Arizona, 536 U.S. 584 (2002). In Ring, Justice Ginsburg 

wrote for the Court: "Although the doctrine of stare decisis is of fundamental 
importance to the rule of law[,] ... [ o ]ur precedents are not sacrosanct. [W]e have 
overruled prior decisions where the necessity and propriety of doing so has been 
established. We are satisfied that this is such a case." !d. at 608 (alterations in 
original) (citations omitted) (internal quotation marks omitted). 

69. See Citizens United. 130 S. Ct. at 938 (Stevens, J. dissenting) ("[If the 
principle of stare decisis] is to do any meaningful work in supporting the rule of law, 
it must at least demand a significant justification, beyond the preferences of five 
Justices, for overturning settled doctrine."). 

70. 483 u.s. 468 (1987). 
71. I d. at 4 78-79 (citation omitted). 
72. 553 u.s. 723 (2008). 
73. !d. at 842 (Scalia, J., dissenting). 
74. 406 u.s. 759 (1972). 
75. !d. at 793 (Brennan, J., dissenting). 
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In TXO Production Corp. v. Alliance Resources Corp. ,16 Justice 
O'Connor argued that "[i]nfluences such as caprice, passion, bias, and 
prejudice are antithetical to the rule oflaw."77 

In Harmelin v. Michigan,78 a case dealing with the 
constitutionality of mandatory prison sentences, Justice Kennedy 
explained that "the rule of law is imperiled by sentences imposed for 
no discernible reason other than the subjective reactions of the 
sentencing judge."79 Echoing that same theme in Maryland v. 
Wilson, 80 a case involving a police officer's stopping of an 
automobile, Justice Kennedy further asserted that "[a]dherence to 
neutral principles is the very premise of the rule oflaw."81 

Concerns about objectivity arise with regard to laypersons who 
play a role in the legal system. As Justice William H. Rehnquist 
wrote for the Court in Lockhart v. McCree,82 jurors must "temporarily 
set aside their own beliefs in deference to the rule of law."83 

Applying that principle in Buchanan v. Kentucky,84 a case raising 
issues related to the death penalty, Justice Blackmun explained on 
behalf of the Court that "[t]hose who indicate that they can set aside 
temporarily their personal beliefs in deference to the rule of law may 
serve as jurors."85 

The Rule of Law implies a preference for logical decision 
making. Thus, Justice Scalia, in Hein v. Freedom from Religion 
Foundation, Inc.,86 urged that "[i]f this Court is to decide cases by 
rule of law rather than show of hands, we must surrender to logic."87 

Elaborating on that point, he asserted that "[t]he rule of law is ill 

76. 509 u.s. 443 (1993). 
77. !d. at 475 (O'Connor, J., dissenting). 
78. 501 U.S. 957 (1991). 
79. !d. at 1007 (Kennedy, J., concurring in part and concurring the judgment). 
80. 519 u.s. 408 (1997). 
81. !d. at 423 (Kennedy, J., dissenting). 
82. 476 u.s. 162 (1986). 
83. /d. at 176; see also Uttecht v. Brown, 551 U.S. 1, 38 (2007) (Stevens, J ., 

dissenting) (quoting Lockhart, 476 U.S. at 176). 
84. 483 u.s. 402 (1987). 
85. !d. at 416; see also Gray v. Mississippi, 481 U.S. 648, 658 (1987) (expressing 

a similar view and quoting Lockhart, 476 U.S. at 176). 
86. 551 u.s. 587 (2007). 
87. !d. at 618 (Scalia, J., concurring). 
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served by forcing lawyers and judges to make arguments that deaden 
the soul of the law, which is logic and reason."88 

However, there are limits to the value of logical reasoning. In 
N.L.R.B. v. International Brotherhood of Electrical Workers, Local 
340,89 Justice Scalia complained that, "[a]pplied to an erroneous point 
of departure, the logical reasoning that is ordinarily the mechanism of 
judicial adherence to the rule of law perversely carrie[ d] the Court 
further and further from the meaning of the statute."90 

3. Correctness 

The Rule of Law requires that the adjudicative process operate in 
a way that both minimizes the risk of errors and corrects serious 
mistakes. Reflecting this concern, Justice Blackmun dissented in 
Barclay v. Florida,91 a death penalty case, arguing that: 

[W]hen a State chooses to impose capital punishment ... it must 
be imposed by the rule of law . . . . [In this case, the] errors and 
missteps-intentional or otherwise--come close to making a 
mockery of the Florida statute and are too much for me to 
condone.92 

The failure to correct errors in the legal process cannot easily be 
excused on grounds of convenience or efficiency. Thus, in McMann 
v. Richardson,93 Justice Brennan, in dissent, found himself 
constrained to agree with the concurring judge in the Court of 
Appeals that: 

[It is] the rankest unfairness, and indeed a denigration of the rule of 
law, to recognize the infirmity of the pre-Jackson v. Denno 
procedure for challenging the legality of a confession in the case of 
prisoners who went to trial but to deny access to the judicial 

88. I d. at 633 (Scalia, J ., concurring). 
89. 481 u.s. 573 (1987). 
90. !d. at 598 (Scalia, J., concurring). 
91. 463 U.S. 939 (1983), overrnled by Payne v. Tennessee, 501 U.S. 808, 830 

(1991). 
92. !d. at 991 (Blackmun, J., dissenting). 
93. 397 u.s. 759 (1970). 
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process to those who improperly pleaded guilty merely because the 
state would have more difficulty in affording a new trial to them.94 

The Rule of Law is advanced by correcting substantive errors in the 
law. In part, this means that unsound rules must be overruled. Thus, 
Justice Scalia argued, in South Carolina v. Gathers,95 that "[w]e 
provide far greater reassurance of the rule of law by eliminating than 
by retaining" the precedent created by a recent case that was 
erroneously decided.96 Addressing concerns that overruling precedent 
undermines the principle of stare decisis,97 Justice Scalia reasoned 
that "[t]he freshness of error not only deprives it of the respect to 
which long-established practice is entitled, but also counsels that the 
opportunity of correction be seized at once, before state and federal 
laws and practices have been adjusted to embody it."98 

a. Judicial Reviewability and Respect for Co-Equal Branches 

The Rule of Law's concern with correctness favors judicial 
review of legally significant governmental decisions. For example, in 
Federal Maritime Board v. lsbrandtsen Co.,99 Justice Felix 
Frankfurter, dissenting, explained that: 

[Decisions of administrative agencies] are subject to what may 
broadly be called the judicial Rule of Law. Appeal lies to courts to 
test whether an agency acted within its statutory bounds, on the 
basis of rational evidence supporting a reasoned conclusion, and 
ultimately satisfies the constitutional requirement of due 
process. 100 

However, under the American system of checks and balances, 
that interest favoring judicial review must be weighed against the 
principle demanding respect for the actions of co-equal branches. 10

l 

94. !d. at 786 (Brennan, J., dissenting). 
95. 490 U.S. 805 (1989). 
96. !d. at 825 (Scalia, J., dissenting). 
97. See supra Part (II)(B)(l) (discussing stare decisis). 
98. Gathers, 490 U.S. at 824 (Scalia, J., dissenting). 
99. 356 u.s. 481 (1958). 
100. !d. at 520 (Frankfurter, J., dissenting). 
101. Cf VINCENT R. JOHNSON & ALAN GUNN, STUDlES IN AMERICAN TORT LAW 9 

(4th ed. 2009) (noting that the shaping of American tort law has been influenced by 
the idea that "[c]ourts should accord due deference to co-equal branches of 
government."). 
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In Heckler v. Chaney, 102 the Supreme Court held that there is a 
presumption that an agency's decision to forgo enforcement actions 
are not reviewable. 103 Concurring in the judgment, Justice Thurgood 
Marshall argued that: 

Because this "presumption of unreviewability" is fundamentally at 
odds with rule-of-law principles firmly embedded in our 
jurisprudence . . . one can only hope that it will come to be 
understood as a relic of a particular factual setting in which the full 
implications of such a presumption were neither confronted nor 
understood. 104 

In Weinberger v. Romero-Barcelo, 105 the Supreme Court held that 
provisions of the Clean Water Act did not require the issuance of an 
injunction. 106 In dissent, Justice Stevens argued that: 

[T]he Court authorize[ d) free-thinking federal judges ... [to sit as 
a committee of review.] Instead of requiring adherence to carefully 
integrated statutory procedures that assign to nonjudicial decision 
makers the responsibilities for evaluating potential harm to our 
water supply as well as potential harm to our national security, 
the Court unnecessarily and casually substitutes the chancellor's 
clumsy foot for the rule of law. 107 

b. Correctness Versus Stare Decisis 

There is obviously a tension between the principle of stare decisis 
and the judicial obligation to revisit and reform erroneous legal 
principles. Addressing this tension, Justices O'Connor, Kennedy, and 
Souter wrote, in Planned Parenthood of Southeastern Pennsylvania v. 
Casey, 108 that: 

62 

The obligation to follow precedent begins with necessity, and a 
contrary necessity marks its outer limit. ... [N]o judicial system 
could do society's work if it eyed each issue afresh in every case 
that raised it. Indeed, the very concept of the rule of law 

102. 470 u.s. 821 (1985). 
103. /d. at 837. 
104. /d. at 840 (Marshall, J., concurring). 
105. 456 u.s. 305 (1982). 
106. !d. at 314. 
107. !d. at 335 (Stevens, J., dissenting). 
108. 505 U.S. 833 (1992). 
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underlying our own Constitution requires such continuity over time 
that a respect for precedent is, by definition, indispensable. At the 
other extreme, a different necessity would make itself felt if a prior 
judicial ruling should come to be seen so clearly as error that its 
enforcement was for that very reason doomed. 109 

Discussing related concerns, in Citizens United v. Federal Election 
Commission, 11° Chief Justice Roberts explained: 

To the extent that the Government's case for reaffirming ... [an 
earlier decision] depends on radically reconceptualizing its 
reasoning, that argument is at odds with itself. Stare decisis is a 
doctrine of preservation, not transformation. It counsels deference 
to past mistakes, but provides no justification for making new 
ones. There is therefore no basis for the Court to give precedential 
sway to reasoning that it has never accepted, simply because that 
reasoning happens to support a conclusion reached on different 
grounds that have since been abandoned or discredited. 

Doing so would undermine the rule-of-law values that justifY 
stare decisis in the first place. It would effectively license the 
Court to invent and adopt new principles of constitutional law 
solely for the purpose of rationalizing its past errors, without a 
proper analysis of whether those principles have merit on their 
own. This approach would allow the Court's past missteps 
tospawn future mistakes, undercutting the very rule-of-law values 
that stare decisis is designed to protect. 111 

C. Equality of Treatment 

The rule of law requires equality of treatment. Thus, in Smith v. 
United States, 112 Justice William 0. Douglas asserted, "all 
constitutional guarantees extend both to rich and poor alike, to those 
with notorious reputations, as well as to those who are models of 
upright citizenship. No regime under the rule of law could comport 
with constitutional standards that drew such distinctions."113 

109. !d. at 854 (citations omitted). 
110. 130 S. Ct. 876 (2010). 
Ill. !d. at 924 (Roberts, C.J., concurring). 
112. 423 U.S. 1303 (I 975). 
113. !d. at 1307-08 (decision of Douglas, J., granting a temporary stay). 
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Amplifying this point, in Codd v. Velger, 114 Justice Stevens made 
clear that in a society that prizes the Rule of Law, "the guilty as well 
as the innocent are entitled to a fair trial."115 

In Alderman v. United States, 116 a search-and-seizure case, Justice 
Abe Fortas argued that: 

[The Fourth Amendment] ... grants the individual a personal right 
... to insist that the state utilize only lawful means of proceeding 
against him. And it is an assurance to all that the Government will 
exercise its formidable powers to arrest and to investigate only 
subject to the rule oflaw. 117 

I. Procedural Safeguards 

In a court system, the goal of equal treatment necessitates the 
adoption of procedural safeguards. Reflecting the intertwined nature 
of these concepts, Justice Brennan, in Richmond Newspapers, Inc. v. 
Virginia, 118 wrote: 

For a civilization founded upon principles of ordered liberty to 
survive and flourish, its members must share the conviction that 
they are governed equitably. That necessity ... mandates a system 
of justice that demonstrates the fairness of the law to our citizens. 
One major function of the trial, hedged with procedural protections 
and conducted with conspicuous respect for the rule of law, is to 
make that demonstration. 119 

In Joint Anti-Fascist Refugee Committee v. McGrath, 120 Justice 
Douglas remarked, "[i]t is not without significance that most of the 
provisions of the Bill of Rights are procedural. It is procedure that 
spells much of the difference between rule by law and rule by whim 
or caprice."121 

114. 429 u.s. 624 (1977). 
115. Jd. at 632 (1977) (Stevens, J. dissenting) (quoting Anti-Fascist Comm. v. 

McGrath, 341 U.S. 123, 179 (1951) (Douglas, J., concurring)). 
116. 394 U.S. 165 (1969). 
117. I d. at 206 (Fortas, J., concurring in part and dissenting in part). 
118. 448 u.s. 555 (1980). 
119. Jd. at 594-95 (Brennan, J., concurring). 
120. 341 u.s. 123 (1951). 
121. Jd. at 179 (Douglas, J., concurring); see also Wisconsin v. Constantineau, 
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2. Fair Notice 

Notice of what the law requires is an essential aspect of the Rule 
of Law. Thus, in Exxon Shipping Co. v. Baker, 122 Justice Breyer 
wrote that "there is a need, grounded in the rule of law itself, to assure 
that punitive damages are awarded according to meaningful standards 
that will provide notice of how harshly certain acts will be punished 
and that will help to assure the uniform treatment of similarly situated 
persons." 123 

In Sewell v. Georgia,124 the Supreme Court dismissed an appeal 
of a conviction under an allegedly vague obscenity statute dealing 
with sexual devices. Justice Brennan dissented, arguing that: 

It is ... hard to imagine a more stark prima facie case of a "vague 
law [that] impermissibly delegates basic policy matters to 
policemen, judges, and juries for resolution on an ad hoc and 
subjective basis." In a society where the rule of law is paramount, 
it simply will not do to allow persons, however ignoble their 
trade--or perhaps because their trade is ignoble-to be convicted 
of crimes solely because policemen and juries, encouraged by the 
State[,] can conjure up scenes of sexual stimulation in which 
d . I . 1 !25 evtces p ay a maJOr ro e. 

The demands of fair notice are especially great in the criminal 
context. In Cheney v. United States District Court for the District of 
Columbia, 126 Justice Kennedy wrote: 

The distinction ... between criminal and civil proceedings is not 
just a matter of formalism .... [T]he need for information in the 
criminal context is much weightier because "our historic[ al] 
commitment to the rule of law ... is nowhere more profoundly 

400 U.S. 433,436 (1971) ("It is significant that most of the provisions of the Bill of 
Rights are procedural, for it is procedure that marks much of the difference between 
rule by law and rule by fiat."); McGarva v. United States, 406 U.S. 953, 954 (1972) 
(Douglas, J., dissenting) (quoting Constantineau, 400 U.S. at 436). 

122. 554 u.s. 471 (2008). 
123. !d. at 525 (Breyer, J., concurring in part and dissenting in part). 
124. 435 u.s. 982 (1978). 
125. !d. at 988 (Brennan, J., dissenting) (citations omitted). 
126. 542 U.S. 367 (2004). 
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manifest than in our view that the twofold aim [of criminal justice] 
is that guilt shall not escape or innocence suffer."127 

3. The Right to be Heard 

The right to be heard is an important procedural aspect of the 
Rule ofLaw. In Kenyeres v. Ashcroft, 128 Justice Kennedy explained: 

An opportunity to present one's meritorious grievances to a 
court supports the legitimacy and public acceptance of a statutory 
regime. It is particularly so in the immigration context, where 
seekers of asylum and refugees from persecution expect to be 
treated in accordance with the rule-of-law principles often absent 
in the countries they have escaped. 129 

Or, as Justice Kennedy put it in another case, Romer v. Evans, 130 

"[c]entrai both to the idea of the ruie of law and to our own 
Constitution's guarantee of equal protection is the principle that 
government and each of its parts remain open on impartial terms to all 
who seek its assistance." 131 

Of course, access to official tribunals means little if rights are not 
backed by remedies. Thus, in Alden v. Maine, 132 Justice Souter 
lamented that "a constitutional structure that stints on enforcing 
federal rights out of an abundance of delicacy toward the States has 
substituted politesse in place of respect for the rule oflaw." 133 

4. Procedure and Predictability 

The Rule of Law favors legal predictability. For example, 
Lassiter v. Department of Social Services of Durham County, North 

127. !d. at 384 (quoting United States v. Nixon, 418 U.S. 683, 708-09 (1974) 
(alteration in original)). In Nixon, the Court found that the "presumptive privilege" in 
favor of the confidentiality of Presidential conversations and correspondence has to 
be interpreted "in light of our historic commitment to the rule of Jaw." Nixon, 418 
U.S. at 708. 

128. 538 U.S. 1301 (2003). 
129. !d. at 1305 (Kennedy, J., sitting as circuit justice). 
130. 517 u.s. 620 (1996). 
131. !d. at 633. 
132. 527 U.S. 706 (1999). 
133. !d. at 803 (Souter, J., dissenting). 
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Carolina, 134 the Supreme Court held that, on the facts of the case, the 
failure to appoint counsel for indigent parents in a proceeding to 
terminate their parental status was not a violation of due process. 135 

In dissent, Justice Blackmun argued that: 

Procedural norms ... protect litigants against unpredictable and 
unchecked adverse governmental action. Through experience with 
decisions in varied situations over time, lessons emerge that reflect 
a general understanding as to what is minimally necessary to 
assure fair play. Such lessons are best expressed to have general 
application, which guarantees the predictability and uniformity that 
underlie our society's commitment to the rule of law. By 
endorsing, instead, a retrospective review of the trial record of each 
particular defendant parent, the Court today undermines the very 
rationale on which this concept of general fairness is based. 136 

5. Substantive Limitations 

The right of individuals to fair and equal treatment may be 
furthered by the adoption of rule-based mechanisms. Thus, in United 
States v. Wins tar Corp., 131 a case addressing the scope of the 
sovereign acts doctrine, 138 Justice David Souter remarked that an 
earlier case's "criterion of 'public and general act' ... reflect[ed] the 
traditional 'rule of law' assumption that generality in the terms by 
which the use of power is authorized will tend to guard against its 
misuse to burden or benefit the few unjustifiably."139 

The Rule of Law's interest in preventing abuse of power by 
public officials may be furthered by the creation and enforcement of 
rules, which afford protection to individual property interests. Thus, 
in Wyman v. James, 140 Justice Douglas wrote: 

[A citizen's] social security retirement benefits are probably his 
most important resource. Should this, the most significant of his 
rights, be entitled to a quality of protection inferior to that afforded 
his other interests? It becomes the task of the rule of law to 

134. 452 u.s. 18 (1981). 
135. !d. at 31-33. 
136. !d. at 50 (Blackmun, J., dissenting). 
137. 518 U.S. 839 (1996). 
138. !d. at 891-95. 
139. !d. at 897. 
140. 400 u.s. 309 (1971). 
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surround this new "right" to retirement benefits with protections 
against arbitrary government action, with substantive and 
procedural safeguards that are as effective in context as the 
safeguards enjoyed by traditional rights of property in the best 
tradition of the older law. 141 

D. Official Accountability 

The Rule of Law demands proper conduct on the part of 
governmental actors. As former Attorney General Ramsey Clark 
clearly put it, "[w]ithout honorable servants, the rule oflaw is lost." 142 

The goal of official accountability can be fostered by the 
articulation of high standards and by holding officials accountable for 
deficient conduct. In Caperton v. A.T. Massey Coal Co., Inc., 143 the 
Court recently noted that judicial "codes of conduct serve to maintain 
the integrity of the judiciary and the rule of law."144 In an earlier era, 
Justice Tom C. Clark saw a connection between the ethical conduct of 
judges and whether individual rights were protected by the rule of 
law. As described by one commentator: 

Clark placed the responsibility for protecting· the defendant's 
constitutional rights on the individual judge: "[T]he ultimate 
guardian of individual rights is the rule of law and its most 
important aspect is an independent court system. The judge rules 
the royal authority to do justice; he is accountable to no one but 
God and his conscience . . .. " Clark placed his confidence in 
judges, and this confidence led him to impose upon them a 
standard of behavior stricter than that he imposed on police 
officers. 145 

Moreover, Supreme Court Justices have argued that at least some 
government officials have a responsibility not only to act properly, 
but also to promote the Rule of Law. For example, in Communist 

141. !d. at 334 (Douglas, J., dissenting). 
142. Ramsey Clark, Foreword to MIMI S. GRONLUND, SUPREME COURT JUSTICE 

TOM C. CLARK: A LIFE OF SERVfCE xiii (2009), reviewed by Vincent R. Johnson, 
Book Review, 56-DEC Fed. Law. 76 (2009). 

143. 129 S. Ct. 2252 (2009). 
144. !d. at 2266. 
145. Mark Srere, Note, Justice Tom C. Clark's Unconditional Approach to 

Individual Rights in the Courtroom, 64 TEx. L. REv. 421, 441 (1985) (omission in 
original) (footnote omitted). 
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Party of Indiana v. Whitcomb, 146 Justice Powell noted that the "chief 
executive official of government [has a responsibility] to enforce the 
rule oflaw."147 

In Rumsfeld v. Padilla, 148 a case ansmg from the events of 
9-11,149 Justice Stevens argued that "[ e ]ven more important than the 
method of selecting the people's rulers and their successors is the 
character of the constraints imposed on the Executive by the rule of 
law."150 Justice Brennan, in Perez v. Ledesma, 151 noted that Professor 
Charles Alan Wright had written that "[t]he doctrine of Ex parte 
Young seems indispensable to the establishment of constitutional 
government and the rule of law."152 Ex parte Young, 153 was an early 
twentieth century case holding that federal courts may entertain suits 
against State officials who act unconstitutionally, despite the State's 
sovereign immunity. 154 

In Shalala v. Illinois Council on Long Term Care, Inc., 155 Justice 
Clarence Thomas suggested that the "longstanding canon that judicial 
review of executive action will not be cut off unless there is 
persuasive reason to believe that such was the purpose of 
Congress"156 is rooted, in part, in "rule of law considerations, 
embodied in the due process clause."157 

146. 414 u.s. 441 (1974). 
147. !d. at 452 n.3 (Powell, J., concurring). 
148. 542 U.S. 426 (2004). 
149. Id. at 430-32. 
150. Id. at 465 (Stevens, J., dissenting). 
151. 401 u.s. 82, 110 (1971). 
152. !d. at 110 (Brennan, J., concurring in part and dissenting in part); see also 

Employees of Dep't. of Pub. Health & Welfare, Mo. v. Dep't. of Pub. Health & 
Welfare, Mo., 411 U.S. 279, 323 (1973) (Brennan, J., dissenting) (quoting CHARLES 
WRIGHT, HANDBOOK OF THE LAW OF FEDERAL COURTS 186 (2d ed. 1970)). 

153. 209 u.s. 123 (1908). 
154. Id. at 159-60. 
155. 529 u.s. 1, 44 (2000). 
156. Id. at 43 (Thomas, J., dissenting) (citations omitted) (internal quotation 

marks omitted). 
157. !d. at 44 (Thomas, J., djssenting) (quoting S. BREYER, R. STEWART, C. 

SUNSTEIN, & M. SPITZER, ADMINISTRATIVE LAW AND REGULATORY POLICY 832 (4th 
ed. 1999)). 
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