STMARY'S

UNIVERSITY Digital Commons at St. Mary's University

Faculty Articles School of Law Faculty Scholarship

2003

“Absolute and Perfect Candor” to Clients

Vincent R. Johnson
St. Mary's University School of Law, vjohnson@stmarytx.edu

Follow this and additional works at: https://commons.stmarytx.edu/facarticles

6‘ Part of the Law Commons

Recommended Citation
Vincent R. Johnson, “Absolute and Perfect Candor” to Clients, 34 St. Mary’s L.J. 737 (2003).

This Article is brought to you for free and open access by the School of Law Faculty Scholarship at Digital
Commons at St. Mary's University. It has been accepted for inclusion in Faculty Articles by an authorized
administrator of Digital Commons at St. Mary's University. For more information, please contact
sfowler@stmarytx.edu, egoode@stmarytx.edu.


https://commons.stmarytx.edu/
https://commons.stmarytx.edu/facarticles
https://commons.stmarytx.edu/lawfacpub
https://commons.stmarytx.edu/facarticles?utm_source=commons.stmarytx.edu%2Ffacarticles%2F450&utm_medium=PDF&utm_campaign=PDFCoverPages
https://network.bepress.com/hgg/discipline/578?utm_source=commons.stmarytx.edu%2Ffacarticles%2F450&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:sfowler@stmarytx.edu,%20egoode@stmarytx.edu

"Absolute and Perfect Candor" to Clients

Vincent R. Johnson

Vincent R. Johnson, "Absolute and Perfect Candor" to Clients, 34 St. Mary's L. J. 737 (2003).



“Absolute and Perfect Candor” to Clients

Vincent R. Johnson

VOLUMEv 34

NumBER 4
2003

Reprinted from
St. Mary’s Law Journal
Volume 34, Number 4
Copyright © 2003 by St. Mary's University of San Antonio



ARTICLES

“ABSOLUTE AND PERFECT CANDOR” TO CLIENTS

VINCENT R. JOHNSON~

[. The Limits of ~Absolute and Perfect Candor™ ........
II. Other Formulations of Disclosure Obligations ........
A. Tort Law ...
B. Contract Law.... ... o i
C. Reconciling the Standard of Care .............. ...
I1I. Caselaw on ~Absolute and Perfect Candor™ ..........
A. Texas Cases. ..o

B. California, Oklahoma, and District of Columbia
CaSS ettt

C. The Proper Scope of *Absolute and Perfect

Candor™ ...
IV. Considerations Bearing on the Duty to Disclose......
A. Scope of the Representation ......................
B. Materiality...........o o
C. Client Knowledge ..........c. ... i
D. Competing Obligations to Others .................
E. Client Agreement ............ ..o i,
F. Harm to Client or Others .........................
V. Conclusion.......oo

~J
\9,1

787

Associate Dean for Academic and Student Atfwrs and Professor of Law. St Marv's

737

University School of Law. San Antonio. Texas. B.AL St Vineent College (Pagy: 1D
University of Notre Dame: LL M. Yale Universitv. Member, American Law Institute,
The author previously served as Judicial Fellow at the Supreme Court of the United States
and as a Fulbright Senior Scholar in China. He can be reached at johnsonv98@vahoo.com.
Work on this Article was ably assisted by law students Joshua Ross. Daniel Martinez,
Miguel Manna. Jason Binford. and especially Ravmon Zapata and Alex Nava.



738 ST. MARY'S LAW JOURNAL [Vol. 34:737

[, Tue LiMits OF "ABSOLUTE AND PERPECT CANDOR™

Does an attorney owe a client a duty of "absolute and perfect
candor?”™ More than a dozen recent cases from Texas, California.
Oklahoma, and the District of Columbia have used this phrase to
describe an attornev’s fiduciary obligations.! Figuratively. the ex-
pression sets a useful moral tone. for it makes clear that fawvers
must diligently apprise clients of matters bearing upon their affairs.
Absent such information. a consumer of legal services would often
be unable to chart an intelligent course. and to that extent would
be deprived of the right to self-determination.”

However, “candor™ entails a duty to disclose information with-
out request. as well as a dutv to respond honestly when an inquiry
is made.® [f the phrase “absolute and perfect candor™ is read liter-

. See Part I infra.

20 Cf Jasmes EC Monreryo, Cases AND Materiaes o tee Law Goversina Law:
veRrs 191 (2000) (stating ~{t}he communication duty is critical to maintaining a quality
lawver-client relationship. . . . [I]n order for the client 1o intelligently manage his own
affairs, the lawyer must explain matters™).

3. This interpretation is consistent with both dictionary definitions and case prece-
dent. See The Raxpont Hovse Dicmionary oF Excuisit Lanauace 305 (2d ed. 1987)
(defining “candor™ as “the state or quality of being frank. open. and sincere in speech or
expression”): WebBsteR'S NEw Ustversar UNapripged Dicrionary 263 (2d ed. 1983
(defining “candor™ as “frankness: sinceritv: honesty in expressing onesell™ and as ~a dispo-
sition to treat others with fairness: freedom from prejudice or disguise™). The first Texas
deciston using the term “absolute and perfect candor™ to deseribe the obligations of an
attorney 1o a client mvolved an attorney’s nondisclosure of the fact that he had receved
compensation {rom a third partyv. State v. Baker, 539 SAW.2d 367 374 (Tex. Cive App.—
Austin 1976, writ ref’d norel) (per curiam). Notwithstanding that the client had made no
request for the information. the court held that “he client “as a matter of law. was entitled
to know in detail whatever recovery ., . [the attornev] was able to obtain from the judg-
ment debtor.” fd. The conclusion that ~absolute and perfect candor™ requires disclosure
of information in the absence of a request also tinds supportin cases anising in other ficlds.
The phrase ~absolute and perfect candor™ can be traced o the definition of “wberrimuae
fides™ In BLack's Law Dicnionary. See dd. (applying the term to the attorney-clicnt rela-
tionship). The doctrine of “wherrimae fides™ has been held o apply o marine insurance.
See, e.g.. Houston Cas. Co. v, Certain Underwriters at Llovd's London. 51 F. Supp. 2d 789,
802 (S.D. texs 1999 (asserting that an omission material to risk violates the doctrine
whether it s made willfully or accidentally). Addressing issues in the marine insurance
context, courts have written:

This stringent doctrine requires the assured to disclose to the insurer all known cir-
cumstances that materially affect the risk being insured. Since the assured is in the
best position 10 know of any circumstances material to the risk. he must reveal those
facts to the underwriter. rather than wait for the underwriter to inguire.

Home Ins. Co. v, Spectrum Info. Techs.. Inc.. 930 F. Supp. 825. 836 (E.D.N.Y. 1996) (quot-
ing with approval Knight v. U.S. Fire Ins. Co.. 804 F.2d 9. 13 (2d Cir. 1986)).



2003] “"ABSOLUTE AND PERFECT CANDOR"™ TO CLIENTS 739

ally and without qualification. it cannot possibly be an accurate
statement of an attorney’s obligations under all circumstances. To
begin with. such a standard would be impractical. A duty of can-
dor that is ~absolute and perfect™ would require a lawyer to convey
to a client every piece of data coming into the lawyer’s possession,
no matter how duplicative. arcane. unreliable, or insignificant. Lit-
tle would be gained by imposing such an exacting obligation. and
much would be lost in terms of efficiency and expense.* If lawvers
were required to be mere relayers of information and not permit-
ted to exercise judgment in terms of what facts to convey to clients.
the legal system would run far less smoothly than it does today. It
has been impressively urged that the essence of good lawyering is
the exercise of judgment.® Arguably. evaluative discretion must
extend just as readily to communicating with clients. as to investi-
gating facts, examining witnesses, negotiating deals. drafting docu-
ments, or crafting solutions.

An unbending requirement of “absolute and perfect candor™
would also leave no room for competing interests favoring the pri-
vacy of information that a client might in some sense want or even
need to know. Such competing interests arise in an infinite variety
of situations, and occasionally they may be of sufficient weight to
warrant accommodation. The issue here can be drawn in relief by
just a few questions. Does the duty of ~absolute and perfect can-
dor™ require a lawyer to disclose that he or she: (a) is currently
suffering marital difficulties that could affect the quality of the rep-
resentation?, (b) was granted special accommodations in law
school for a learning disability?.° (¢) failed the bar examination on

4. See generallv Srernes Giters, Reateanos of Lawvers: Prosrests or Law
anp Ervnes 7475 (5th ed. 1998y (discussing the conflict between an attornev’s duty of
diligence and duty to communicate).

S0 See Axtaony ToRrosseans Tue Lost Lawyrr 3 (1993) (discussing the ideal of
the lawver-statesman and asserting "1t is this quality of judement that the ideal of the law-
ver-statesman values most7hidl at 61 (explaining “excellence of judament™) id. at 93 (dis-
cussing “excellence of judgment™).

6. Cf Frances A MceMorrise Aspiring Lawver with Dyslexia Gers Test Access. W
SroJo July 18019970 at B1L 1997 WL-WSJ 2428245 (stating. in a discussion of a lawver who
was granted double time to take the bar exam. ~[ajlthough lawyers aren’t required o dis-
close thetr disabilities to chients, he says he felt it wasn™t ethical to charge for all of his
time™ that he took to read records and write letters while working for clients). In 1990,
Congress passed the Americans with Disabilitics Act. One of the consequences is that
educational institutions are now required to provide special accommodations for students
with learning disabilitics. which may include such things as extra time to complete tests
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the first try?. or (d) knows interesting. but nonessential. confiden-
tial information about a friend of the client? Each of these ques-
tions raises an issue as to whether other interests can take
precedence over the attornev’s duty of candor to the client. At a
minimum, competing interests should not automatically be disre-
garded simply because a lawyer-client relationship exists. Conse-
quently, “absolute and perfect candor™ must inevitably mean
something less than total disclosure of evervthing a lawver knows
that might be of interest or use to a client.

The question of what a lawver must disclose to a client is of ubiq-
uitous importance. Lawvers face this issue with respect to every-
thing they learn about their client’s affairs. This Article will probe
the limits of the concept of “absolute and perfect candor™ in the
context of civil liability. for malpractice actions frequently allege
that attorneys have failed to disclose sufficient information to a cli-
ent.” This Article will show that the disclosure obligations owed by
lawyers to clients. while of eminent import - nce and mightily de-
manding, are not always ~absolute and perfect™ in terms of the du-
ties they entail. This Article argues that the concept of “absolute
and perfect candor™ applies only in selected areas of legal repre-
sentation (such as business transactions between attorneys and cli-
ents® and within the terms of specific rules relating to matters such
as conflict of interest.” client funds and propertv.'” contract initia-

{e.g.. double time), private exam rooms. and computers or other equipment. Se generally
Donald H. Stone. Whar Law Schools Are Doing 1o Acconumadate Students with Learning
Disabiliries. 42 S, Tux. Lo Rev . 19026 (2000) (discussing accommodations).

7. See, e.g.. Two Thirty Nine Joint Venture v Joe, 60 S WA w96, 900 (Tex. App.——
Dallas 2001, pet. filed) (regarding an action for fegal malpractice. breach of fiduciary duty
and lovalty duty based on failure to disclose that the attorney. as a member of city council,
would or could take positions that would affect the real estate transactions in which the
firm represented the plaintfthy. See generaflv Jrvyrey Mo Ssiin & Rosavin B Mars,
PreEvENTING Legan Maveracrion 85 (1989) (suggesting that auorneys failure o suffi-
ciently analvze clients and transactions has produced a significant amount of malpractice
litigation).

8. See Golden Nugget, Inc. v Ham. 389 P2d 1730 175 (Nev, 1979 (holding that o
corporalte director. who obtained a leaschold with an option to purchase at a time when the
corporation had an interest in acquiring such property. had a “duty to the corporation. s
its attorney. not only to inform . . . {the corporation] fully of the factual circumstances of
the transaction. but also . . . of its rights in regard thereto™).

9. See Conoco Inc. v. Baskin, 803 S W.2d 416,419 (Tex. App.—El Paso 1991 no wrin)
(stating that the Texas Disciplinary Rules of Professional Conduct permit ~an attorney or
law firm to continue multiple representation of adversary clients where .. consent iy
obtained from cach client after full disclosure of the existence. nature. imphcations and
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tion,'" and settlement offers).'” Otherwise the disclosure obliga-

possible adverse consequences of such multiple representation™): see oho Simpson v,
James, 903 F.2d 372, 377 (5th Cir. 1990) (stating that. under Texas law for real estate trans-
actions. once an attorney has undertaken full disclosure. in some circumstances there may
not be a conflict of interest if the attorney represcents both parties): Emplovers Casualty
Co. v, Tillev, 496 SOW.2d 5520558 (Tex. 1973} (stating that ~[i}f a conflict arises berween the
interests of the insurer and the insured. the attornes owes a duty to the msured to immedi-
ately advise him of the conthet™ Y Tiwa Thirne Nine Jodnr Ventre, 60 SW 3dat Y00 (con-
cluding that an attorney’s fiduciary duty to a chient includes the disclosure of any contlicts
of interest that could affect an attorney’s representation of the client's interests).

10. See Moprr Roves oF Proe’t Cospror Re LIS (2002) (stating that ~fulpon
receiving funds or other property in which a chient or third person has an interestoa lawyver
shall promptiyv notify the client or third person ... and. upon request by the client or third
person. shall promptly render a full accounting recarding such properiv™),

11. See Jackson Law Office. P.C. v, Chappelll 37 SOW A 15022223 (Tex. App—Tvler
2000, pet. denied) (holding that the evidence. which showed among other things that the
attorneys were vague regarding their fee arrangement. was sufficient to support the jury's
{inding of breach of fiduciary dutv): Moper Rovis or Pror't Conpe o RS (2002)
(stating that “the basis or rate of the fee and expenses for which the chient will be responsi-
ble shall be communicated to the client, preferahhy i writing, before or within a reasona-
ble time after commencing the representation™). According to the American Law
Institute:

The basis or rate might be a specified hourly charge. a percentage. or a set of factors
on which the fee will be based. If the fee is based on a percentage of recovery (or
other base). the client should also be informed if a different percentage applies in the
event of settdement. trial. or appeal. For a client sophisticated in retaining lawvers, a
statement that “we will charge our usual hourly rates™ ordinarily will suffice. . ..

The information should indicate the matter for which the fee will be due. for exam-
ple. “preparing and trving (but not appealing) vour auto injury suit.” 11 the services
are not specifically deseribed. the Tawver will be held under § 18 to provide the ser-
vices that a reasonable client would have expected.

Most states require that contingent-fee contracts be in writing, . .,

Resvtaresiest (Thio) oF 1 Law Gosversisa Lwwsyrrs 8 38 em b (20005, T is im-
portant to note, however, that the disclosure obhgations poounent to contract mitiation are
limited. If no professional relationship between the attorney and client exists at the time
the agreement is entered into. the staneent rules applicable to business transactions be-
tween attorney and chient do not apply. and theretore the contract s not presumptinely
fraudulent on the part of the attorneyv. See Johnson v Cofers TIA SOW 2d 9630 965 (Tex.
Cive App—Austin 1938, no writ) (stating that the rule where a transaction hetween fawver
and client will be “stricty scrutinized™ ondy applies after commencement of the attorney
and client relationshipy.

12, See Joos vo Auto-Owners Ins. Coo 288 NOW DA 43045 (Mich, Cu App. 1979)
(holding that an attorney breached applicable standard of care when he failed o inform his
client of offers to settle prior to trial): Rizzo v Haines 3535 A2 38066 (Pa. 1989) (holding
that an attorney’s failure to convey cach settlement offer (o chients in personal injury cases
and failure o investigate offers that were proposed constituted malpractice ) Mopet
Rutes o Pro’n Conpror R4 emt 2002y (stating that “a lawver who receives from
opposing counsel an offer of settlement in a civil controversy or a profiered plea bareain in
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tions of attorneys should be defined by the rcasonable-care
standard of negligence.

II. OTHER FORMULATIONS OF DIiSCLOSURE OBLIGATIONS

The rubric of “absolute and perfect candor™ is rooted in the law
of fiduciary duty."® In this area of the jurisprudence. American
courts frequently have been moved to invoke the most demanding
rhetoric,'* perhaps because clients are often at a disadvantage in
terms of expertise. information. or economic power.'” The soaring
imagery of Justice John B. Winslow of the Wisconsin Supreme
Court is illustrative. He wrote:

Attorneys are ministers of justice as well as courts. and justice will

not be contented with half-hearted service on the part of her minis-

ters, nor will she tolerate a bargain counter within her temple. 1{ an
attorney purchase[s] his client’s property. concerning which his ad-
vice is sought, the transaction is always viewed with suspicion, and
the attorney assumes the heavy burden of proving not only that there

a criminal case must promptly inform the client of its substance unless™ prior discussions
with the client have left it clear that the proposal will be unacceptable).

13. See Johnson v. Brewer & Pritchard. P.C.. 73 S.W.3d 193, 199 (Tex. 2002) (discuss-
ing the general nature of fiduciary dutv in a case involving the obligations of associate
attorneys to law firms for which they work). The court wrote:

Fiduciary duties are imposed by courts on some relationships because of their special
nature. . .. [I]t “is impossible to give a definition of the term that is comprehensive
enough to cover all cases.”™ . .. “[Glenerally speaking. it applics to any person who
occupies a position of peculiar contidence towards another. [t refers vo integrity and
fidelity. It contemplates fair dealing and good faith. rather than fegal obligation. as
the basis of the transaction.” Our courts have long recognized that certain fiduciary
duties are owed by a trustee to a beneficiary of the trust. an cxecutor to the benceti-
ciaries of an estate. and an attorneyv to a client.

Id.

4. CFf StepreN GILLERs, REGUianioN of Lawyers: Proporses o Law asn B
10s 67 (5th ed. 1998) (stating “[sjome fiduciaries have higher obligations than other fiducia-
ries. and lawyers have among the highest™).

15, See id. (providing three reasons supporting (iduciary oblivations). Gillers states:
" At least three reasons support imposing {iduciary obligations on o fawver afer the

professional relationship is established. First, the client will likely have begun to de-
pend on the attorney’s integrity, fairness. superior knowledge and judgment. Second.
the attorney may have acquired information about the client that gives the attorney an
unfair advantage in negotiations between them. Finally. the client will generally not
be in a position where he or she is free to change attorneys. but will rather be econom-
ically or psychologically dependent on the attorney’s continued representation.

Id.
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was no overreaching of the client. but that the client acted upon the

fullest information and advice as to his rights.'®

Similarly. Justice Alberto Gonzalez of the Texas Supreme Court
wrote:

In Texas. we hold attorneyvs to the highest standards of ethical con-

duct in their dealings with their clients. . .. As Justice Cardozo ob-

served. “[a fiduciary] is held to something stricter than the morals of
the market place. Not honestv alone. but the punctilio of an honor

the most sensitive, is then the standard of behavior.” Accordingly. a

lawyer must conduct his or her business with inveterate honesty and

lovaltv. always keeping the client’s best interest in mind.'’

However. in exploring the meaning of “absolute and perfect can-
dor™ as a fiduciary concept, it is usefui to remember that fiduciary
duty law is only one source of the legal principles that govern the
actions of attornevs. Other important sources include tort law and
contract law."™ The obligations imposed by these various bodies of

16. Young v. Murphy. 97 N.W. 196, 497 (Wis. 1903). The court {urther stated:

In other words. the attorney must prove uberrima fides. or the transaction will be set
aside by a court of equity. These principles are so well established as to need no
citation of authorities. and to the credit of the profession. be it said. it is rarely neces-
sary to invoke them.

[d. at 497 (emphasis added).

17. Lopez v. Munoz. Hockema & Reed. LLL.P.. 22 SW.3d 857, 866-67 (Tex. 2000)
(Gonzalez. J. concurring and dissenting) (quoting Mcinhard v. Salmon. 164 N.E. 545. 546
(NCY O 1928)): see also Archer vo Griffith, 390 SAW .24 735,739 (Tex. 1904) (expanding on the
attornev-client fiduciary relationship). The court stated:

The relation between an attorney and his client is highly fiduciary in nature. and their
dealings with cach other are subject to the same serutinv, intendments and imputa-
tions as a transaction between an ordinary trustee and his cestud gue trust. “The bur-
den of establishing its perfect fairress, adequacy. and equity, is thrown upon the
avorney. ...

1d.

I8, Of course. disciplinary rules also shape the duties of attornevs. See, e.g.. Moper
Rutes or Pror’t Conpoor Ro L4 (2002) (stating the Rule for Communication). Model
Rule 4 states: (a) Alawver shall o0 (3) keep the client reasonably informed about the
status of the matter .. (4) promptly comply with reasonable requests for information . . .
(hy A fawver shall explain a matter to the extent reasonably necessary to permit the client
o make informed decisions regarding the representation.”™ fdo However. such ethics rules
are intended 1o protect the public and do not purport to establish the standard of care for
civil causes of action. Thus. paragraph 20 of the Preamble to the Model Rules states:

Violation of a Rule should not 1tself give rise to a cause of action against a lawver nor
should it create any presumption in such a case that a legal duty has been
breached. . .. The Rules are designed to provide guidance to lawvers and to pro.ide a
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law must. in the end. be consistent or at least reconcilable if law-
yers are to be able to determine what is required of them when
performing professional duties.

A. Tort Law

Under the law of torts. the obvious starting point for thinking
about attornev liability for breach of the duty of candor is the tort
of deceit.’”” That widely recognized action™' requires proof of a
false or misleading statement or of a failure to disclose information
under circumstances where there is a dutv to speak.”" The plaintiff
must also show. tvpically by more than a mere preponderance of
evidence.” that the defendant acted with scienter (that is. knowl-

structure for regulating conduct through disciplinary aeencies. They are not designed
to be a hasis for civil by,
[l at Preamble. The purpose of this article is to discuss madpractice bty of attorneys o
clients. rather than attorney diseipline. Consequently. the law of attorney discipline will be
discussed only where it is important to an understanding of civil-liability principles,

19. See. e.g.. Holland v. Brown. 66 SSW.2d 1095 1102 (Tex. Cive App.—Beaumont
1933, writ ref’d) (stating the rule that “failure of an attorney dealing with his client o
disclose to him the matertal facts and the legal consequences {lowing from the facts consu-
tutes actionable fraud™): of Thomas v. White. 438 S.E.2d 366, 369 (Ga. Ct. App. 1993)
(discussing claim based on {raudulent concealment that client’s case had been lost).

20, See Vinerst RoJonsson & AraN Gosse St pies iy Aviericas Tort Law 883
(2d ed. 1999) (stating that ~|e]very jurisdiction recognizes an action for “deceit’ ™) see also
W, PaGE Keprox e st Prosstr & Kepros ox Tores 72728 (Sth ed. 1984y (tracing the
~ancient” origin of deceit hack to o writ known as carly as 1201,

21 See Ivey v Neviand, 25 SSW.2d 3130315 (Texs Comm™n App. 19300 holding ap-
proved) (stating that “fwie think the relation of attorney and client existed and that it was
the duty of the attorneyv. and his agent in deahing with the client. to make a full and fair
disclosure of all material matiers known o the attorney in connection with the stock. and
that a fatlure 1o do so would constitute fegal fraud ™) Johnston v Andrade, 34 SW.2d 1029,
LOAT (Tex. Civ. App.—Fort Worth 19320 writ ref’d) (holding attorney liable to client based
on failure to disclose knowledge of pending negotations aftectung the value of property
being sold ) Restyresiest (Srcosm) o Tores 33100 01977 (staning the rule on Habil-
ity for nondisclosure ) Wo Paat Kerros v s, Prossa i & Kevros ox Toris 728 (5th
cdo T9S4) (stating that deceit requires ~{a] false representation made by the defendant™y
see also Arnall, Golden & Gregory v Health Serve Cirss el 399 SE2d 5650 567 (G
App. Ct1998) (holding m an action by a client against o law firm that a fraud claim was
sufficient to raise issues ol fact even though the claim was based on concealment. com-
pared to actual misstatements. {or “[cjoncealment per se constitutes actual fraud where
one party has the right to expect full communication of the facts trom another™): Hennigan
v, Harris County, 393 SOW.2d 380. 383-84 (Tex. Cive App.—Waco 19790 writ ret’d nure)
(permitting fraud action by third persons based on attorneyv’s fatlure to disclose that a
judgment had been satisfied).

22, See VincENT R JOHNSON & AvLax Guss, STUDIES 1N AMERICAN Tort Law 883
(2d ed. 1999) (stating that ~[f]raud. it is often said. must be established by “clear and con-
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edge of the representation’s falsity or reckless dm ard for its
truth)** and intended to induce reliance.”* Howeve en then ha-
bility will not be imposed unless the nnsrepresematlon was suffi-

ciently trustworthy=" and material™® that a reasonable person would

vineing C\'idcncc' ar by a cclear preponderance of the evidence™ ) Bur see Yeldell v,
Goren. 80 SSW.3d. 634, 637 (Tex. App.—Dallas 20020 no pet) tholding that ~[s]light cir-
kUn]S{&an(ll evidence of fraud. when considered with the breach ol a promise to perform.is
sufficient to support a finding of fraudulent intent™ )

See Restarevent (Seconn) oF Toris § 326 01977y (defimng scienter i shightly
different terms)y W Pace KevtoN 11 s, Prosst o s~ Kepros o Tores 741-42 (5th
ed. 1984) (stating that “{tjhe mtent which becomes important is the intent to deceive ...
which has been given the name “scienter{ ] .o [0 present when the representation is
made without any beliet as to its truth. or with reckloss disregard whether it be true or
{alse™): see also Prudential Ins. Co. vo Jetferson Assoc. 896 SSW.2d 1560 163 (Tex. 1995)
(stating that ~[a] statement is not {raudulent unless the maker knew 1t was false when he
made it or made it recklessly without knowledge of the vuth™).

24, Cf Sears. Rocbuck & Co. v Meadows, 877 S W20 2810 282 (Tex. 1994 (per
curiam) (rcvcrsimy judament because trial court refused toinclude “intent o muslead™ in
def; mmon of fraud).

See Vincest RoJoussons Masierina Forgrs 231 02d eds 1999) (x‘tmnn that in
part. lrust\mrlhincss is 4 precondition to proof of reliance. which s an element of deceit).
The text explains:

Unless the plaintiff has in fact relied upon the asserted misrepresentation. there is
no factual connection between the defendant’s conduct and the alleged damages (that
is to sav. no factual causation) and. hence. there can be no suit. ...

If the falsity of the defendant’s statement is obvious to the plaintiff’s senses at the
time it is made (e.g.. the plaintff sees that the horse has two eves. not three. as claimed
bv the defendant) or could be discovered by a mere cursory examination. there may
be no reliance. . L

Reliance is also not permitted if a “danger signal™ or 7red light™ phaces the plainut!

on notice that further inquiry is required.
Id. at 231, Trustworthiness also underlies the so-cadied “fact” requiremient. Thus:

The tort actions for misrepresentation (including deccett) are mtended to protect the
right of individuals 1o decide intelligentiv their ovn wibairs based on an assessment of
relevant information. Consequentdy. tor an action 1o hie. there must be a lalse asser-
tion that carries with it sufficient definiteness and trustworthiness that it is hikely to
infect the plaintift’s decision-making process. Ttois irequenty said that the assertion

must be one of tact . . and not merely an opinion. . L Speciad circumstances may
justify reltance on an npminn or prediction. in which case an acuion may He if that
statement is musleading. ... Butoin generall no reliance may be placed on statements

of pure opinion. They are mere personal views which do not misrepresent the facts
relevant to the plainuft's decision-making processc even if they express an unfavorable
conclusion of how the evidence should be viewed.
Id. at 246: ¢f. Cheney v. Barber. 242 S.E2d 358, 339 (Ga. Ct. App. 1978) (stating that
“[fraud cannot consist of mere broken promises. unfilled pnd ictions Or erroneous conjec-
tures as to future events”™).
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have taken it into account in choosing a course of action. State-
ments that amount to mere puffing or that concern matters logi-
cally having no bearing on the client’s decision-making process will
not give rise to liabilitv.”” Presumably. if an attornev tells a client
that the tract of land the client is considering buving is “beautiful.”
the utterance will not support an action for deceit even if the attor-
ney in fact thinks that the land is ugly and makes the statement
only out of “courtesy.™ Thus. even in cases of high culpability (i.e..
cases where there is clear and convincing evidence of scienter). the
duty of candor falls short of being “absolute and perfect.”

Deceit is not the only tort action bearing upon issues of candor.
Malpractice claims against attornevs bv clients are frequently
founded not on intentional or reckless conduct. but upon nothing
worse than mere negligence. In a tort action for professional negli-
gence the legal question is whether the attorney did what an ordi-
nary, reasonable. prudent attorney would have done under the
same or similar circumstances.”™ Liabilitv depends not on the de-
fendant lawyer's state of mind (scienter).”” but on whether the law-

26. See Vincent Robert Johnson. Fraud and Deceit. Including Negligent and Innocent
Misrepresentation § 1.03]7]. in Personar Injury: Actions, Derenses. Damaces (1988)
{defining materialitv). The text states:

Virtually all common law forms of relief based on misrepresentation require that the
statement relate to a material fact. A material fact is one to which a reasonable per-
son would give some weight in making a decision: it need not be the sole or predomi-
nant factor in the recipients decision making process,
Id. (citations omitted): see alvo dd. § 1.03[1] (stating that ~an action will not lie in the ab-
sence of some perversion of material factual data chargeable to the defendant™).

27. See Restrarevint (Stconp) or Torrs § 342 emt e (1977) (stating that buvers
are not entitled to rely upon “pulfing™): see also Streber v Hunter, 221 F.3d 701 728 ndg
(5th Cir. 2000) (recognizing that deceptive trade practices action cannot be based on ~a
vague. immeasurable opinion.” but holding that the case before it wcould not be more
different™): Douglas v. Delp. 987 SW.2d 879, 886 Tex. 1999} (citing cases imvolving
“mere” puffing and stating in an action against a faw Orm based on violation ot tne decep-
tive trade practices act. rather than deceit. that a general ropresentation that a settlement
agreement would protect the client’s interests was too vacue under the facts of the case
support hability): Prudenial Iny. Co. 896 S)W.2d at 163 (stating that representations that a
“building was “superb.” “super fine. and “one of the finest hitde properties in the City of
Austin’” were "merely putling or opinion, and thus could not canstitute fraud™).

28. See Cosgrove v. Grimes, 774 SSW.2d 662, 664 (Tex. 1989) (stating that ~fa] law-
ver ... is held to the standard of care which would be exercised by a reasonably prudent
attorney. The jury must evaluate his conduct based on the information the attorney has at
the time of the alleged act of negligence™).

29. See id. at 665 (indicating that “[tJhe standard is an objective exercise of profes-
sional judgment. not the subjective belief that his acts are in good faith™).
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ver's conduct measured up to what may reasonably be expected of
a professional in the field of law.™ If the conduct falls short of
meeting the standard of care. the lawver will be held liable regard-
less of what the lawver thought about the risks or intended.™

There is a world of difference between a legal standard that re-
quires “reasonable™ disclosure and one that requires “absolute and
perfect candor.” By embracing a rule of reasonableness. negli-
gence principles recognize that the complexities and uncertainties
of law practice mandate existence of a scope of action within
which. free from the risk of legal liability. attornevs must be able to
exercise judgment as to how to conduct representation.

The reasonableness standard of negligence law is echoed in vari-
ous expressions of state law* and in the blackletter law of the Re-
statement (Third) of the Law Governing Lawyers. which states:

§ 20. A Lawver’'s Duty to Inform and Consult with a Client

(1) A lawver must keep a client reasonably informed about the
malter and must consult with a client to a reasonable extent concern-
ing decisions to be made by the lawyer . . ..

(2) A lawyer must promptly comply with a client’s reasonable re-
quests for information.

(3) A lawyer must notify a client of decisions to be made by the
client . . . and must explain a matter to the extent reasonablv neces-
sary to permit the client to make informed decisions regarding the
representation.™

30. Cf id.oat 664-65 (stating that ~allowing the attorney o assert his subjective good
{aith. when the acts he pursues are unreasonable as measured by the reasonably competent
practitioner standard. creates (0o great a burden for wronged clients to overcome ™1

31 See. eog. Vaughan vo Menlove, 3 Bing, (N.CU 4680 132 Eng. Rep. 4900 492 (1837
(holding that a defendant could not avord lability tor o fire teat he caused merely by
showing that he acted “hona (ide to the best of his judament™). This rule is not special o
lawvers. It applics throughout the law of negiigence. and has heen followed for decades. if
not centuries.

320 See e Cans Buse & Pror. Cope § a068(my tDeering Supp. 2002) (stating that
attorneys are under a duty o respond prompty o reavonahle status inguiries of ¢lients
and to keep clients reasonablv informed of significant developments in matters with regard
to which the attorney has agreed to provide legal services™ temphasis added).

330 Restaresest (Tiwp) oF rie Law Goversisa Lawyvirs § 20 02000) (emphasts
added). Other provisions in the Restatement that might not ordinarily be deseribed as
imposing an obligation of candor nevertheless bear upon what information must bhe com-
municated to clients. Some of these provisions impose seemingly clear obligations.. For
example. section 38 states in relevant part:

§ 38, Client-Lavwer Fee Contracts
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Amplifving the flexible nature of the dutv imposed by these pro-
visions. the commentary to the section states:

The duty includes both informing the chient of impaortant develop-

ments i a timely fashiong as well as providing a sunmary of informa-

rion to the client at reasonable intervals so the client may be apprised

of progress in the matter. . . .

The appropriate extent of consultation is itself a proper subject for
consultation. The client may ask for certain information or may ex-

(1y Before or within a reasonable time after heginning 1o represent a client in a mat-
ter. a fawver must communicate 10 the client. in writing when applicable rules so pro-
vide. the basis or rate of the fee. unless the communication is unnecessary for the
client because the fawver has previously represented that chient on the same basis or at
the same rate. ...
Restaresiest (Tomo) ot Law Goveryea Lawy s € 38 (20004 (emphasts added).
Similarlv. section H states:
§ 44 Safeguarding and Segregating Property

(2) Upon receiving lunds or other property in a professional capacity and in which a
client or third person owns or claims an interest. a kowver must prompily notifv the
client or third person. The lawver must prompily render a full accounting regarding
such property upon request by the client or third person.

RestarpveNt (Trrp) or e Law Goversina Lawyers § 44 (2000) (emphasis added).
Comment ¢ to section 20 states:
A lawver must ordinarilv report promptly 1o the client a settlement offer in a civil
action or a4 proposed plea hargain in a criminal prosecution. Further disclosure is re-
quired when a proposed settdement is part of an aggrecate settfement involving claims
of several clients,
Ristarestst (Trnroy or v Law Goviersisag Lawy s 8 20 e e (2000). However.,
other related provisions impose obligations that are not absolute. For example. section 46

states in relevant part:

(2y On request. a lawver must atlow a client or former client to inspect and copy any
document possessed by the lawver refating o the representation. waless subswniial
growids exist 1o refuse.

(3 Unless a client or former client consents to non-delnery or substantial grounds
exist for refusing to make delivery. a lawver must deliver o the client or former client.
at an appropriate tume and i any event promptly after the representation ends. such
originals and copies of other documents possessed by the fawver relating to the repre-
sentation as the client or former client reasonablyv needs.

RestareseNt (TuirDY oF rie Law Goversing Laswvers § 46 (2000) (emphasis added).
Another provision of the Restatement states that ~a lawver must ... deal honestly with the
client.” See Restarevest (THirp) oF THE Law GoversinG Lawvers § 16(3) (2000)
(emphasis added). But that statement raises as many questions as it answers. for the issue
still remains as to what must be disclosed in order to be honest.
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press the wish not to be consulted about certain decisions. The law-
ver should ordinarily honor such wishes. . .. To the extent that the
parties have not otherwise agreed. a standard ol reasonableness
under Qll the circumstances determines the appropriate medsure of
consuliarion. Reasonableness depends upon such factors as the im-
portance of the information or decision. the extent to which disclo-
sure or consultation has already occurred. the client’s sophistication
and interest. and the time and moneyv that reporting or consulting
will consume. So far as consultation about specitic decisions is con-
cerned. the lawver should also consider the room for choice. the abil-
ity of the client to shape the decision. and the time available. ... The
lawver mav refuse to comply with unreasonable client requests for
information.™

In the medical malpractice field. widespread recognition of the
doctrine of informed consent has increased the disclosure obliga-
tions of physicians.™ A medical professional. absent special cir-
cumstances. must disclose all material risks of. and alternatives to.
a course of treatment. regardless of what is customary among pro-
fessionals practicing in the communitv.™ The informed-consent
doctrine has not vet found equally clear recognition in the legal
malpractice field. although there is good authority that the same
principles apply as readily in law as in medicine.’” But even an

A Restareve s (Torp)y oF e Law Goviersing Lawyers 920 emis, ¢ & d
(2000) (emphasis added).

33, See Ketchup v, Howard, 543 SCE2d 3710 376, 381-86 (Ga. Cu App. 2000) (recog-
nizing informed-consent doctrine and summarizing, m an appendix. the law of the various
states).

36, Seec el Seott v Bradlord, 606 P.2d 35340 337 (Okla. 1979y (finding that ~filhe
doctrine mmposes a duty on a physictan or surgeon to inform a patient of his options and
their attendant risks").

370 See Resyariae st (Triowo) or rie Law Govirsise Tanyirs § 20 emu ¢ (2000)
Restatement states:

7
(the
Betore a client signs a contract. for exaaple. the fawver ordinarily should explain its
provisions. ... The lawver ordinarily must explain the pros and cons of reasonahiy
avalable alternatnves, The appropriate detail depends on such Tactors as the mpor-
tance of the decision. how much advice the client wants. what the client has already

learned and considered. and the tme available tor debiberationy
see alyo Sierra Fria Corp. v, Donald J. Evans, PO 127 FAA TS0 179-80 ¢t Cirs 19973,
The Sierra court explained:
[Wlhen a client seeks advice from an attornev. the attorney owes the clicnt “a duty of
full and fair disclosure of facts material to the client's interests.”™ This means that the
attorney must advise the client of any significant legal risks involved in a contemplated
transaction. and must do so in terms sufficiently plain to permit the client to assess
both the risks and their potential impact on his situation.



750 ST. MARY'S LAW JOURNAL [Vol. 34:737

informed-consent standard requiring disclosure of risks and alter-
natives in legal representation would be less demanding than an
unrestrained duty of “absolute and perfect candor.”™ The informed-
consent doctrine as recognized in the medical field is hedged not
only by the requirement of materialitv.™ but by exceptions that dis-
pense with disclosure if the information in question is already
known to the patient, if an emergency exists. or if revelation would
be detrimental to the best interests of the patient.™

B. Contract Law

Contract law is concerned mainly with obligations voluntarily as-
sumed. rather than with duties imposed by law in the absence of
consent by the parties.” A lawver may contract to assume obliga-
tions greater than those mandated by otherwise applicable tort and

Id. (citing Williams v. Elv. 668 N.E.2d 799, 806 (Mass. 199611 of Drsoran L. Ruonr &
Davio Lesan, Leaar Evries 397 (3d ed. 2001) (stating that ~finformed consent] stan-
dard has been incorporated in various conflict of interest provisions requiring that lawvers
shall not represent clients in situations unless “cach client consents after consultation™ ™),
“In principle. informed consent seems like an attractive alternative to paternalism: in prac-
tice it s often difficult to applv.” /d.

38. See. e.g.. Scott v. Bradford. 606 P.2d 354, 557-58 (Okta. 1979) (describing disclo-
sure of material risks in the medical {ield). According to the court;

|A] physician’s communications must be measured by his putient’s need to know
enough to enable him to make an intelligent choice. In other words. Tull disclosure of
all marerial risks incident to treatment must be made. There s no bright line separat-
ing the material from the immateriall it is a question of fuct. A risk 1s material it it
would be likely to affect patient’s decision. When non-disclosure of a particular risk is
open to debate. the issuc is for the finder of facts.
{d. at 558.
39, See Scor. 606 P.2d at S5SN8 (delining exceptions to disclosure in the medical field).
The court wrote:

[ Tlhere are exceptions creating a privilege of a phyvsician not to disclose. There is no
need to disclose risks that either ought to be known by evervone arare already known
to the patient. Further, the primary duty of a physician s 1o Jo what s best {or his
patient and where full disclosure would be detrimental to o patient's total care and
best interests a physician may withhold such disclosure. for example. where disclosure
would alarm an emotionally upset or apprehensive patient. Cortamhy oo where there
s an emergency and the patient s in no condition to determine tor himself whether
treatment should be administered. the privilege may be invoked.
Id. at 358.

40. See Roy Ryvden Anderson & Walter W Steele. Ir. Fiduciary Duiv, Tort and Con-
tract: A Primer on the Legal Malpractice Puzzle 47 SMU L. Ry 2350246 (1994) (noting
that ~[tlhe essence of an action for breach of contract is violation of an obligation assumed
by consent™).
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fiduciary duty principles. and failure to meet such obligations will
give rise to a malpractice claim framed as a breach of contract.”!

Conversely. contract law may be used to waive legal protection
that would otherwise be available. Thus. a legally enforceable
waiver of rights by the plaintiff. such as a signed document assum-
ing risks. can insulate the defendant from at least some types of
liability.** Of course. whether a waiver is valid is often the crucial
question. Waivers that are insufficiently specific to cover the un-
derlying facts* or contrary to public policy** afford a defendant no
protection. Thus. if a law firm seeking to rely on a client’s release
fails to rebut the unfairness or invalidity associated with a contract
between a lawver and client. the release will be held invalid.*

With respect to malpractice liabilitv and the obligations imposed
on attornevs by fiduciary duty principles. a key issue is whether a
lawyer and client may vary the terms of the relationship. That is,
can the lawver and client determine what tvpes of information
must be communicated to the client and what need not be dis-
closed? If so.* the law of contracts imposes an important limita-
tion on the requirements of “absolute and perfect candor.”

41 See Restarvesiesy (Tirp)y oF tee Law GoverNing Lawvers § 19 emt. ¢ (2000)
(indicating that an appropriately structured contract to increase a lawyver's duties will be
held valid).

42, For example. some jurisdictions hold that swaivers of liability are not valid with
respect to conduct more egregious than mere neghgence. See. e.go Inre Pacific Adven-
tares. Inc 27 Fosupp. 2d 122301225 (DL Haw, 1998) (holding that a release of liability for
aross neghgence violated public policvys Gross vo Sweel. 400 NCE.2d 306, 308 (N.Y. 1979)
(holding that “{tjo the extent that agreements purport to grant exemption for lahility for
wittlul or grossly neghigent acts they have been viewed as whollv void™).

430 See Groxs, 400 NCE2d at 31T (holding o release from hiability invalid because ~in-
stead of specifving o prospective students that they would have to abide any consequences
attributable to the instructor’s own carelessness. the defendant seems to have preferred the
use of opaque terminology ™).

44 See, eg Tunkl v Regents of Unive of Calits 383 P2d 4410 H44-45 (Call 1963)
(discussing lactors bearing upon whether an agreement will be void as against public
policv).

45, See Keek. Mahin & Cate v. Nat'l Union Fire Ins. Co. 20 SSW.3d 692, 699 (Tex.
2000) (holding refease invalid).

46. See Part IV-E infra.
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C. Reconciling the Standard of Care

According to some observers, malpractice claims based on
breach of fiduciary duty are increasingly common.”” To the extent
that is true, it is important to reconcile the expansive rhetoric often
found in fiduciary duty cases with the more-precise and better-de-
veloped principles that have evolved in the fields of torts and con-
tracts. Otherwise. there is a serious risk that application of
fiduciary duty principles will undermine the important considera-
tions of public policy that have shaped the law of deceit. negli-
gence. and freedom to contract. To put the point somewhat
differently. it makes no sense to sav that negligence principles al-
low lawvers to exercise discretion on debatable questions. or that
contract law permits a lawver and client to tailor the disclosure ob-
ligations in a relationship. if the standard of care in a malpractice
action is defined solely by reference t» the law of fiduciary duty
requiring “absolute and perfect candor.” Consequently. fiduciary
duty may be properly understood onlv in a broader context that
includes the expectations and requirements that arise from basic
tort and contract principles.*®

47. See generally Meredith J. Duncan. Legal Malpraciice by Auy Other Name: Why «
Breach of Fiduciary Dury Claint Does Not Smell as Sweer, 34 Wake Forest L. Rev, 1137,
FIR7 (1999) (stating that ~li]n a recent trend. courts have been permitting disgruntled ch-
ents Lo bring breach of fiduciary duty claims against their attorneys™): Lawrence Jo Latto.
The Restatement of the Lavw Governdng Lawvers: A View fropr the Trenches, 26 Horsira
L. Rinv. 697, 742 (1998) (asserting that ~[blreaches of fiduciary obligations are increasinghy
the basis for the civil fiability of Tawvers and law firms™ 12 Steve MeConnico & Robvn Bige-
low. Surmntary of Recent Developments in Texas Legul Malpractice Law 33 Sy Mary's L
607, 623 (2002} (stating that fee forfetture claims based on breach of fiduciary duty are
being pled more frequently).

48, There Is a matter of classification that deserves some attention. The Rista
sest (Seconp) o Toris ok the position that breach of fiduciary duty is a tort, See
Researestng (Secosn) or Tores $ 874 emt b 19749y (stating that ~fua] fiduciary who
commits a breach of his duty as a fiduciary is guilty of tortous conduct to the person for
whom he should act™). Other sources have cchoed that categorization. See. eoe Meredith
1o Duncan. Legal Malpractice by Any Other Name: Why a Breach of Fiduciare Dury Claing
Daoes Nog Snrell ay Siweer. 34 Waws Forest Lo Rev TR TS (1999 (stating that hreach
of fiductary duty is @ tort). While it 1s true that an action for breach of fiduciary duty is a
tort action in the sense that it provides a civil remedy for damages not based on contract. it
is useful to remember that the action is based mainly on principles of the law of agencey. In
that sense. the action Is animated by a source of law distinet from the faw of torts and it is
therefore appropriate to draw a distinction. Ordinary tort principles sav hittle about fiduci-
aries: ihe principles of ageney say a great deal. An attorney seeking guidance about his or
her fiduciary obligations is better advised to turn to the Restatement of Agency than to the
Restatement of Torts. See generally Rov Rvden Anderson & Walter W Steele. Ir.. Fiduci-
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I[11. CaserLaw ON "ABSOLUTE AND Perrror CANDOR™
A, Texas Cases

A line of eleven Texas cases. many of them quite recent. invoke
the phrase “absolute and perfect candor™ to describe the obliga-
tions of an attorney to a client. That series of decisions began more
than a quarter of a century ago with a disbarment proceeding in
Stare v. Baker® The defendant attornev was charged with violat-
ing various rules of ethics by purchasing property at a sheriff’s sale.
allegedly on behalf of his client. and then using the title to secure
further compensation for himself from a third party. without notice
o or consent by his client.™ In discussing the undisclosed purchase
and a related settlement agreement. the court wrote. citing to
Smith v Dean™' that ~[t]he relationship between attorney and cli-
ent has been held to be one of uberrima fides.” " Then. with cita-
tion onlv to Black's Law Dictionarv.”’ the court explained [t]his
has been described as: “The most abundant good faith: absolute
and perfect candor or openness and honesty: the absence of any
concealment or deception. however shight.” ™™ Thus. it was with
the talismanic invocation of a Latin term and a definition from a

ary Dy Tort and Contract: A Primer on the Lecal Malpractice Puzzlec 47 SMU LR
DRSO 23S 1994y (asserting there are “[t]hree distinet causes of action . avatlable to chienis
sor misbehavior by their fawvers: (1) breach of Hduciary duty: {2y breach of contract: and
the tort of malpractice™).
4933 S W2 36T (Tex. Cive App.—Ausun 19760 writ vef d moreo oper curiam.
Stostite v Baker, 339 SAW 2 3670309 Clens O Appa—Austin TI76wmeret™d aare.)
Sor U
U2 S M2 TNY (Tex, Cive Appa—\Waco TS o wriny,
S Baker  ARSW A at 3T In S the courtsoiected an adyerse possession cluim
~eorted Py attorneys Sovih, 240 SSW . 2d e T The witornes had tiken charge of prop-
Lo s capaciiy as dllorney and trostee for an estate and never g e notice o any of the
ecticnres that he was elaiming the property adversels o them. Seeodoat 790 (establish-
he tactial hackeround of the case). The cowrte eiting carhior deeisions, said that the
atietsiuy ol attorney and chentas gherrana ies, but did not use the phrase mabsolute
coperiect candor T fdoar T9L The S court cried three decisions rom the P20 and

cosowbich used the werm Tabesrim fides” 1 Uhe course of stating that husiness (ransac-

s Petween attarney and chient are presempinely traudulent but ihose cases abvo did
tsecthe phrase “absolute and perfect candor.™ See rd. at 791 reiting Bell v Ramires,
TeENAV L RSRRAN fen, Oiy, Appe—Austn 19270 wricred noeeon Johinson L Cofer 113
SWC IR 965 Clex Cive Appa—Austin 193N no writ): and Baird . Lascock. 94 SAW . 2d
SIS R O Appae—Texarkana 19360 writ dism'd) ).
SUOB RS B Dicrionary 1690 (dth ed. TYST.
S flahers 3OS W2 at 374
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dictionary that the Texas line of cases on “absolute and perfect can-
dor™ began.

Black’s Law Dictionary cites only one source in support of the
quoted definition—the commentary of Justice Joseph Storv.™ In
his work on Equiry Jurisprudence. Story proclaimed in sweeping
terms:

[T]he burden of establishing . . . [the] perfect fairness. adequacy. and

equity [of a transaction between lawver and client] is thrown upon

the attorney. upon the general rule. that he who [has] bargain{ed] in

a matter of advantage with a person. placing a confidence in him. is

bound to show that a reasonable use has been made of that confi-

dence: a rule applving equally to all persons standing in confidential
relations with each other. If no such proof is established. courts of
equity treat the cases as one of constructive fraud.™

However, Story was discussing only “contracts and transactions”
between client and lawyer® and situations where “the latter . . .
[might derive] . . . benefit . . . from the contracts. or bounty. or
other negotiations of the former.”™™ In such instances. the interests
of the attorney and client are adverse and there are risks of “mis-
chief, which may be brought about by means, secret and inaccessi-
ble to judicial scrutiny, from the dangerous influences arising from
the confidential relation of the parties.”™” In that context. it is easy
to understand the need to hold the attorney to a high standard that
affords maximum protection to client interests. However. what
Story would have said about an attorney’s duty to disclose informa-
tion to clients in other contexts is a matter of conjecture. So 100.
whether the Baker court would have found the same quotation
from Black’s Law Dictionary appropriate in a malpractice. rather
than disciplinary context. or in a case not involving benefit to the
attorney. is speculative.

The second Texas decision stating that attorneys have a duty of
“absolute and perfect candor™ was Hefuer v. Stare™ a case which
affirmed the criminal conviction of an attornev for theft of client

350 Brack's Law DictioNary 1690 (4th ed. 1951).

56. 1 Joseri Story, CovveNtarins ox Eotrry Joriserupescr § 31 (12th ed.
1877).

570 1d. § 310,

S8 d

39, 1d.

60, 735 SW.2d 608 (Tex. App.—Dallas 1987, pet. ref'd).
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funds.! The attorney had argued that the trial court erred in fail-
ing to give a mistake-of-fact instruction.”® The appellate court re-
jected this contention on several grounds, including that the
attorney lacked a reasonable belief that the client had understood
and approved the transfer of funds into the attorney’s operating
account.” The court declared. with citation to Smith. that the rela-
tionship between attorney and client is uberrima fides.”* 1t then
quoted the definition of that term from Black’s Law Dictionary,
but it cited that language only to Buaker.®> The court concluded
that an ordinary, prudent man acting in a fiduciary relationship
could not have reasonably believed that the client had consented to
the transfer of the funds because the facts showed that the attor-
ney-defendant was aware that the client had “been admitted to
psychiatric hospitals on at least six occasions™ and “was taking
medication.”*® Because of its unusual criminal-law posture, Hefrner
offers no guidance as to how far the disclosure obligations of attor-
neys extend for purposes of civil liability.

The third Texas case using the phrase “absolute and perfect can-
dor,” Resolution Trust Corp. v. H—, P.C.,°" is more instructive. In
Resolution Trust Corp., the federal district court held that the en-
tire contents of an attorney’s client file belongs to the client and
must be returned to the client upon demand.®® The court declined
to endorse the law firm’s arguments that the duty was limited to
materials that the client had previously given to the firm, and that
therefore documents created by the firm were not client property
for purposes of the obligation to deliver them upon request.®” In

61. Hefner v. State. 735 S.W.2d 608, 627 (Tex. App.—Dallas 1987, pet. refd).

62. See id. at 610 (asserting the fourteen pomts of error on appeall.

63. See id. at 623 (noting the appelate court’s opinion of Hefner's claim that the client
understood and approved the transfers).

64. See id. at 624 (citing Smith v. Dean. 240 S.W.2d 789, 791 (Tex. Civ. App.—Waco
1951, no writ) and suggesting that Hefner wax in a fiduciary relationship with the
complainant).

65. See id. (citing State v. Baker, 539 S.W.2d 367, 374 (Tex. Cive App.— Austin 1976,
writ ref'd n.re.) (per curiam) (suggesting why Hefner was not entitled to mistake of fact
defense).

66. Hefrner, 735 SSW.2d at 624.

67. 128 F.R.D. 647 (N.D. Tex. 1989).

68. See Resolution Trust Corp. v. H—. P.C.. 128 F.R.D. 647. 630 (N.D. Tex. 1989)
(summarizing the court’s decision that a lawyer’s client file belongs to the client, not the
lawver).

69. Id. at 648.
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also rejecting the firm’s contention that the “universal practice™"
of delivering the entire file applied onlv “when the file is to be
turned over to another attorney and not to the client.”™”" the court
quoted the “absolute and perfect candor™ statement from Baker.””
It concluded:

Defendant’s argument boils down to a belief that only another law-
yer can be trusted with the file. This argument cannot be taken seri-
ously, since it would fundamentally undermine the open and trusting
nature of the attorney-client relationship by building a wall between
the client and attorney behind which an attorney could protect him-
self and his dealings from scrutiny.”

The court also expressly repudiated the firm’s argument that be-
cause the case involved allegations of misconduct by the client
against the firm. the firm had a right to retain the files in anticipa-
tion of litigation.” It wrote: “So long as an attorney represents his
client, he owes that client a fiduciary dur to disclose all informa-
tion to the client.™” As such, the ruling in Resolution Trust Corp.
was broad.

During the decade subsequent to Resolution Trust Corp., the
American Law Institute crafted the Restatement (Third) of the
Law Governing Lawyers. The Restatement, by embracing a more
nuanced approach, calls Resolution Trust Corp.’s holding into ques-
tion. According to the Restatement:

A lawyer may refuse to disclose to the client certain law-firm docu-
ments reasonably intended only for internal review. such as a memo-
randum discussing which lawyers in the firm should be assigned to a
case, whether a lawyer must withdraw because of the client’s miscon-
duct. or the firm’s possible malpractice liability to the client. The
need for lawvers to be able to set down their thoughts privately in
order to assure effective and appropriate representation warrants
keeping such documents secret from the client involved.”

70. Id.

71 1d.

72, Id. at 649 (quoting State v. Baker. 339 S.W.2d 367, 374 (Tex. Cive App.—Austin
1976, writ ref'd n.r.e.) (per curiam)).

73. Resolution Trust Corp.. 128 F.R.ID. at 649.

74 1d.

75. Id. {emphasis added).

76. ResTATEMENT (THIRD) OF THE Law Goversine Lawviers § 46 cmt. ¢ (2000).
Note, however, that immediately following the quotation set forth in the text. the comment
goes on to state: "Even in such circumstances. however. a tribunal may properly order
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Arguably, in light of these developments. the disclosure obliga-
tion recognized by Resolution Trust Corp. should be understood to
apply only when information contained in the client’s file was not
prepared for internal law firm purposes. Thus limited. the duty
recognized by Resolution Trust Corp. would be considerablv more
precise and circumscribed than a broadly worded duty of ~absolute
and perfect candor.”

Perez v. Kirk & Carrigan.”” the fourth Texas case referring to
~absolute and perfect candor™ provides no guidance on the disclo-
sure obligations of attorneyvs.”® That malpractice action focused
not on what attorneys must tell their clients. but on whether liabil-
itv may be imposed for improper disclosure of client information to
third parties.”” Quotation of the ~absolute and perfect candor”
and “uberima fides™ language and citations to the earlier Hefner
and Baker decisions served merely as a preface to the court’s rec-
ognition that “because of the openness and candor within this rela-
tionship. certain communications between attorney and client are
privileged from disclosure.”™ The court held that the defendant’s
disclosure of a client’s statement to the district attorney could give
rise to civil liability.”

The fifth Texas case invoking the language of “absolute and per-
fect candor™ was Soliman v. Goltz.™>® lIronically, this unpublished
decision is one of the most useful for understanding that there are
limits of the disclosure obligations of attorneys. Soliman. the cli-
ent. sued Goltz, the attorney. alleging in part that Goltz had
breached his fiduciary duty by hiring his (Goltz’s) daughter to as-
sist in Soliman’s suit against a third party without revealing that the

discovery of the document when discovery rules so provide. The fawver’s duty to inform
the client . .. can require the Tawver (o disclose matters discussed in a document even when
the document itsell need not be disclosed.™ 7d.

770822 SW.2d ol (Tex. App.—Corpus Christi 19910 writ denied).

78. Perez v, Kirk & Carrigan. 822 SW.2d 261, 263 (Tex, App.—Corpus Christi 1991,
writ denied).

79, Perez. 822 SW.2d at 265-66 (explaining that the clients attorney disclosed conti-
Jenual communications to the district attorney).

NOUId at 263,

N L. at 266-67.

R20No. 03-93-00008-CV. 1993 WL 402740 (Tex. App.—Daltas Oct. 6. 1993, no writ}
tnot designated for publication).
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daughter was on social terms with a co-defendant’s attorney.™ Es-
sentially, the argument was that the social relationship gave rise to
a conflict of interest that prejudiced Goltz and required disclo-
sure.®* There was evidence that Goltz's daughter’s assistance con-
sisted simply of filing several papers for Goltz.™ After quoting the
oft-cited language from Baker that a lawver owes a client “the most
abundant good faith, absolute and perfect candor or openness, and
the absence of any concealment or deception, however slight,” the
court went on to write:
While the scope of a confidential relationship is broad. the Texas Su-
preme Court has placed certain gencral limitations upon the breadth
of a fiduciary's duty. The Court has recognized that the fiduciary
duties extend only to dealings within the scope of the underlving re-
lationship of the parties. Soliman argues that Goltz's fiduciary duty
included an obligation to inform him that Goltz's daughter was dat-
ing the Prufrock attorney. We do not agree. Soliman has not cited.
nor have we discovered, any authority holding that socializing be-
tween attorneys for adverse parties breaches a fiduciary dutv. Nor
did he allege any facts in his pleadings. summary judgment response
or summary judgment evidence which persuade us that Goltz
breached a fiduciary duty. We conclude that any obligation to ap-
prise Soliman of such a situation was outside the scope of the fiduci-
ary relationship established by their attorney-client employment
relationship. We hold that the trial court correctly ruled that there
was no legal basis for Soliman’s breach of fiduciarv duty claim.™

The Rankin v. Naftalis®” decision cited in Soliman had involved
fiduciary obligations among joint venturers. rather than fiduciary
duties owed by attorney to client.™ However, as discussed below.™
the principle that fiduciary duties extend no further than the scope
of the fiduciary relationship is well established in the attorney-cli-
ent context. It is therefore not surprising that the Soliman court
relied upon the rule. What /s surprising. perhaps. is the court’s ap-
plication of the rule to the facts of the case. The relationship be-

83. Soliman v. Goltz. No. 03-93-00008-CV. 1993 WL 402740, at *1-2 (Tex. App.—Dal-
las Oct. 6. 1993, no writ) (not designated for publication).

84. Id. at *9.

85. 1d

86. Id. (citing Rankin v. Naftalis. 557 S.W.2d 940, 944 (Tex. 1977)).

87. 557 S.W.2d 940 (Tex. 1977).

88. Rankin, 557 S.W .2d at 944.

89. See Part IV-A infra.
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tween the defendant attorney’s daughter/emplovee and opposing
counsel was not clearly a matter wholly extraneous to the subject
matter of the representation. Some persons would argue that the
lawsuit was the subject matter of the representation and whether
the attorney or his daughter/employee’s conduct created a conflict
of interest was highly relevant. On such matters. reasonable minds
may differ as to where the line should be drawn with respect to
disclosure.” What is important for present purposes is to note that
the Dallas Court of Appeals. after invoking the ~absolute and per-
fect candor rule.” proceeded to countenance nondisclosure of in-
formation which the client. quite plausibly. would like to have
known.

In re Legal Econometrics, Inc.”" the sixth Texas case in the line
of decisions referring to a duty of “absolute and perfect candor.”
was the first in which a breach of the fiduciary dutyv to disclose gave

90. See Rice vo Perl 320 NOW.2d 407, 407, 41T (Minn. [9R2) cholding that a law firm
and attorney “were under an obligation to disclose to” a client existence of their relation-
ship with claims adjuster who settled the client’s claim). The Rice court stated: ~The exis-
tence of the business relationship’ created. at the very least. a substantial appearance of
impropriety with respect to Perl. and a serious conflict of interest for Browne. A reasona-
ble client would certainly wish to know. and has a right to this information. before pro-
ceeding with settlement negotiations.”™ /d. at 411. Related issues have arisen in other
contexts. In People v. Juckson. the court overturned a conviction based on ineffective assis-
tance of counsel where neither the defendant or judge were informed that the defense
counsel and prosccutor were dating. People v, Jackson. 213 Cal, Rptr. 521.521-22 (Cal. Ct.
App. 1985). California disciplinary rules now require a lawver to reveal the facts if another
party’s lawyer is a close refative of. lives with. or has “an intimate personal relationship”™
with. the lawver. Cave. Reves oF Pror. Conne ot RU3-320 (West 2002). The Model
Rules of Professional Conduct do not directly address relationships such as dating. al-
though a comment to the general conflict of interest rule provides:

When lawvers representing different chents i the sume matter or in substantially re-
tated matters are closely refated by blood or marriaee. there mav be a significant risk
that client confidences will be revealed and that the fawver's tamily relationship will
interfere with both fovalty and independent professional judgment. As a result. cach
client is entitled to know of the existence and implications of the relationship between
the lawvers hefore the Jawver agrees to undertake the representation, Thus. a lawver
refated to another fawver. e as parent, child, sibling or spouse. ordinarily may not
represent @ client in a matter where that lawsyer s reprosenting another party. unfess
cach chient gives mformed consent.

Moben Reves or Pror’'c Conpror RO L7 emt 11 20021 (emphasts added).

91. 191 B.R. 331 (Bankr. N.D. Tex. 1995). aff'd in part and vacated in part sub. nom
Vaughn v. Atkin. No. 3-95-CV-0457-R. 1997 WL 560617 (N.D. Tex. Aug. 29, 1997) (mem.).
appeal after remand. No. CA 398-CV-2297-R. 1999 WL 304564 (N.D. Tex. May 11, 1999)
(mem. and order).
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rise to civil liability.”" There. a law firm implemented a restructur-
ing plan that gave a third-party trustee effective control over a
debtor’s businesses without disclosing the firm’s own prior. close
relationship with the third partv.”* After noting the requirement of
“absolute and perfect candor.” the court concluded. without dis-
cussion. that the defendants breached this duty by their acts.™
However. the court also found. earlier in the opinion. that the same
conduct also constituted negligence” and gross negligence.” Con-
sequentlv. the case can be read to mean simply that negligent non-
disclosure of material information is a breach of fiduciary duty. It
is impossible to discern whether. in the view of the court. the “ab-
solute and perfect candor™ requirement could give rise to liability
in a case involving a nonnegligent (r.¢.. reasonable. rather than un-
reasonable) failure to disclose informaton. That. of course. is a
critical question: Does the ~absolute and perfect candor™ standard
require an attornev to do more than act reesonably in communicat-
ing with a client?

The language of “absolute and perfect candor™ has never ap-
peared in a majority opinion of the Texas Supreme Court. How-
ever, on two occasions the phrase has been mentioned as part of
other high court opinions. namely in Vickery v. Vickery?” and Lo-
pez v. Muiioz, Hockema & Reed, L.L.P.”>

Civil liability was imposed in Vickerv Vickerv.” the seventh
Texas case referring to —absolute and perfect candor.™ Citing the
quoted phrase to Perez. the court of appeals affirmed a jury finding
of breach of fiduciary duty in a suit arising {rom the mishandling of

<9

92, Inore Legal Econometries. Ine 191 BUR IS 3 cBanke, N Texs 1993y «f17d in
part and vacated in part sub. pon Naughn v AR D Nod 5295 OVA0457-R0 1997 WL 360617
(NDLTexs Aug, 2901997 (tmemu). appeal after remand. No. CA J93-CV-2297.ROT999 W
304564 (N.DL Texs Mav T 1999) tmem. and order).

93, Id.at 341,

94, o at 348,

95, [ at 347

96, Id. at 3440,

97. 999 SAW . Id 3420376 cTexs 1999y (Hecht. Jo dissenuny rrom denital of petition for
review).

98, 22 SW.AA NSTU ST cTexs 2000) (Gonzalez, 3o concurrmg and dissenting ),

99, No. 01-94-01004-CVL 1997 WL 751995 (Tex. App—Houston [Ist Dist] Dee. 4
1997) (not designated for publication). per. denied, 999 SW . 2d 342 CTex, 1999),

1060, Vickery v. Vickerve Noo 01-94-01004-CV 0 1997 WL 7519950 at #36-37 (Tex.
App.—Houston [Ist Dist.] Dec. 40 19971 (not designated for publication). per. denied, 999
S.W.2d 342 (Tex. 1999).
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a divorce.'"' However. Vickerv provides little guidance as to the
extent of the duties imposed by “absolute and perfect candor™ be-
cause the underlving facts were egregious.

The husband. an attornev. tricked his wife into getting an uncon-
tested divorce on the pretext that theyv would later reunite after
threat of certain litigation had passed."= There was evidence that a
second attorneyv. while acting at the behest of the husband (a for-
mer law school classmate).'" filed a petition for divorce in the
wife’'s name without ever consulting her or obtaining her permis-
sion: prepared and filed a counterclaim for the husband. without
disclosing those facts to the wife: and never informed the wife of
her rights in a divorce.™ Not surprisinglyv. the second attorney was
found to have breached her fiduciary duties to the wife.'”™ How-
ever. such conduct would be regarded as highlv improper under
virtually any theory of attorney liability (¢.¢.. neghigence. fraud. or
deceptive trade practices). Consequentlv. it 1s impossible to sav
whether the court of appeals thought that fiduciary duty law im-
posed obligations greater than those that arise under the rule of
reasonable care. which is the touchstone for negligence analvsis.

This assessment of Vickery finds support in the subsequent opin-
ion of Texas Supreme Court Justice Nathan Hecht. In his dissent
from the denial of a petition for review of the case. Hecht noted
that the defaulting second attorney had not been charged with anv
form of heightened culpability and that the asserted breach of fidu-
ciarv duty was “no different than . . . [an] ordinary malpractice
claim.”™"" Justice Hecht did not discuss “absolute and perfect can-
dor.” but merelv reprinted as an appendix the unpublished opinion
of the court of appeals. which contains the phrase.’"” Because Jus-
tice Hecht's dissent was concerned primartly (if not exclusively)
with the propriety of mental distress and exemplary damages
awarded in the case. it would be improper to read his opinion as a

L Vickery, 1997 WL 731995 ar “34 citing Puores oo Kirk & Carriwan, N22SW L2
261265 CTexs App.—Corpus Christi 1991 writ demedi,
fd.ar ¥l
Id. at *

}

}

Mo fd at FR0-R1.
)

)

4l 1

S0 doat e
6. Vickery v. Vickery, 999 SOW.2d 3420 345 (lex [999) (Hecht J. dissenting from
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considered expression of views about the disclosure obligations of
attorneys.

In Lopez, the eighth Texas case to refer to “absolute and perfect
candor,” the quoted phrase appeared in an opinion of Justice Al-
berto Gonzalez, concurring and dissenting.'”™ The facts of the suit
seemed to offer a good opportunity for the court to explore the
disclosure obligations of attornevs. but that appearance proved to
be illusory.

The law firm in Lopez was sued for breach of contract and
breach of fiduciary duty based on its collection of an additional 5%
contingent fee under contractual language providing that the sup-
plemental fee would be paid if the subject personal injury suit was
“appealed to a higher court.”™"”” After a tentative scttlement of the
underlying suit had been reached. the opposing party moved to
preserve its right to appeal by filing a cash deposit in licu of a cost
bond with the trial court, and a few days later the case was set-
tled."'? The law firm took the position that under the contract
these facts entitled it to the additional 5% because an appeal had
been filed, and when the settlement proceeds were divided it re-
ceived that amount.'"! However, three years later the client sued
for a refund of the 5%.'""

The Supreme Court held that because the language of the con-
tract was unambiguous, the firm did not breach its contract with
the client by collecting the additional 5% fee."'” The court stated
that “the case was "appealed to a higher court’ when the . . . [op-
posing party] initiated the appellate process by filing . . . [the] cash
deposit.”™!!*

During the appeal in Lopez. counsel for the client had argued
that the law firm was under a duty to disclose to the client “that
there was an alternate colorable construction of the triggering
clause,”""" but that claim was not addressed by the Supreme Court

108. Lopez v. Munoz. Hockema & Reed P22 SIWAA 837 567 010y 20005 (Gon-
zalez. J.. concurring and dissenting).

109. 1d. at 859.

110. Id. at 859-60.

111, ld.

112, Id.

113, Lopez. 22 S.W.3d at 860.

114, /d. at 859.

115, 7d. at 862.
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because it had not been pleaded or briefed."'® For the same rea-
sons the court did not consider whether the law firm had “con-
cealed the additional fee charge.™""”

Justice Gonzalez wrote separately “to advance the proposition
that attorneys owe a fiduciary duty to fully explain the ramifica-
tions of their emplovment contracts to their clients.”™"'™ He stated:

[Tlhere are . . . cthical issues in this case. about which the Lopez
family does not complain. that nonetheless deserve discussion. The
first relates to a lawyers's duty to fully and honestly inform his or her
client of a fee arrangement. . .. The fiduciary relationship between
attorney and client requires “absolute and perfect candor, openness
and honesty. and the absence ol any concealment or deception.”
Fundamentallv. a lawver should alwavs act in the client’s best inter-
ests. A lawver and client’s negotations are often imbalanced in
favor of the lawver because of information inequalities and the cli-
ent’s customary reliance on the lawver’s legal advice. Consequently.
a lawver should fully explain to the client the meaning and impact of
any contract between them. Here. {or example. to best serve their
client. and to protect their own interests. the Munoz firm could have
explained to the Lopez tamily at the tume the contract was signed
that the firm believed it would be entitled to an additional {ee the
moment Westinghouse preserved their right to appeal. even though
an agreement in principle had been reached to settle the case.'”

Justice Gonzalez's opinion raises important issues. but his dispo-
sition of those questions seems equivocal. In discussing attorney
disclosure obligations, he chose to speak in terms of the optional
language of “should™ and “could.” rather than the mandatory lan-
guage of “shall”™ and "must.”'*” Was the Justice simply recom-
mending a preferable course for attorneys who aspire to high
moral standards. or was he stating that the conduct in question was
legallv required? It would be difficult to read the disclosure pro-
posed in the final sentence quoted above as a mandatory obliga-
tion. Doing so would require a high degree of prescience on the
part of the attorneys. Quite possiblyv. at the time the fee agreement

to. Id.
170 1.
IS0 Lopez. 22 SOW.AA at 864 (Gonzaler. J.. concurring and dissenting).

9 1 at 867 (Gonzalez. J.. concurring and dissenting) (emphasis added) (quoting
Perez v, Kirk & Carrigan, 822 SSW.2d 2610 265 (Tex. App.—Corpus Christi 1991, writ de-
nied) and citing Witlis v. Maverick. 760 SSW.2d 642, 645 (Tex. 1988)).

1200 Id.
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in Lopez was signed. the law firm was not thinking about how the
contract should be construed il at a considerably later point in time
there was a large jury verdict and subsequent settlement negotia-
tions moved so quickly that the case settled shortly after the oppos-
ing party filed notice of appeal. Surelv Justice Gonzalez was not
proposing that there is a legallyv enforceable obligation on attor-
nevs to anticipate and make full disclosures with respect to that
sort of distant contractual-interpretation issue concerning which. at
that time. there was no binding legal precedent.

Only one other member of the Texas Supreme Court (Chief Jus-
tice Phillips) concurred in the Gonzalez opinion. The remaining
Justices were content to note that the plaintiffs had failed to pre-
serve any claims that the law firm “breached its fiduciary duty
other than by breaching its contract.”' ' Justice Harriett O Neill's
opinion noted that the plaintiffs had not alleged. for example. that
the law firm “concealed the additional ce charge. improperly
delayed execution of the settlement so that Westinghouse would
perfect an appeal. or otherwise manipulated the settlement and ap-
peal process in order to charge the higher fee.™'”-

Lopez was followed by Goffiev v. Rabson'* which added a new
grammatical twist by leaving out the word “and™ between “abso-
lute™ and perfect.” and thus referred to ~absolute perfect candor.
openness and honesty. and the absence of any concealment or de-
ception.”"*" The action alleged that an attornev had improperly
handled an estate lawsuit and had deserted the client on the day of
trial.'*> However. the court held that the plaintiff’s claims for
breach of fiduciary dutv. breach of contract. and deceptive trade
practices merelv restated her legai malpractice claim. which had
been abandoned before trial.™™ Consequently. a verdict for the
plaintiff was reversed.'=" The court did not discuss the disclosure
obligations of attorneyvs. so the decision i1s not instructive as to the
meaning of “absolute and perfect candor.”™

1210 Td. at 862,

1220 1d.

123, 56 SSW.3d 186 (Tex. App.—Houston [T4th Dist.] 2001, pet. denied).

124 Goffney v. Rabson. 56 SSW.3d 186, 193 (Tex. App.—Houston [14th Dist] 2001,
pet. denied).

125, Id. at 189,

126, Id. at 193-94,

127, 1d. at 194
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Wolfe v. Shellist.'*" the ninth Texas case involving an attorney in
which the words “absolute and perfect candor™ appear, also pro-
vides no assistance for interpreting the phrase. for it was stated
simply as part of a recitation of what the plaintiff alleged in her
breach of fiduciary dutv claim against her former attornevs.'*” To
the plaintiff’s consternation. the attornevs. with court permission.
had withdrawn from representing her after the plaintiff had given
an unfavorable deposition in her underlving personal injury suit.'
The appellate court did not discuss the “absolute and perfect can-
dor™ language or the disclosure obligations of attornevs in af-
firming a grant of summary judgment against the plaintiff.

The most recent Texas case using the phrase ~absolute and per-
fect candor™ is Francisco v. Forer.'" a legal malpractice action aris-
ing from the alleged mishandling of a medical malpractice claim.'*
The appellate court held in an unpublished opinion that the trial
court had erred in granting summary judgment for the attornevs
because:

The evidence that the Forets settled the Franciscos™ claims without

consent. withheld that information Irom the Franciscos. needed to

settle the claims for personal financial reasons. and threatened and
harassed the Franciscos to ratifv the settlement constitutes more than

a scintilla of evidence the Forets breached their fiduciary duty to the

Franciscos.'**

The court invoked the rubric of ~absolute and perfect candor.”
but then quickly shifted to the use of other terms. It wrote ~[t}he
fiduciary relationship between attorney and client requires “abso-
lute and perfect candor. openness and honesty. and the absence of
any concealment or deception.” An attorney is “obligated to render

128, No. OF-00-00387-CV. 2000 WL A7 clexs Appo—Houston [ Ist Dist] Dec. 13
2001 no pet) (not designated for publication .

129. Wolfe v. Shetlist. Noo 01-00-00357-0N 0 20010 WE EIRTAN a4 (Tex. App.—
Houston {1st Dist] Dec. 132001, no pet (not designated for publication).

1300 Td.ar =2

131 No. 03-01-00783-CV. 2002 WL S35455 (Texs Appo—Dallas Apr. 11 2002, pet.
denied) (not designated for publication).

132, Francisco v. Foret. No. 05-01-00783-CV. 2002 WL 33345350 at #1 (Tex. App.—
Dallas Apr. L1 2002, pet. denied) (not designated for publication).

133, Id. at #4.
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a full and fair disclosure of facts material to the client’s
representation.” '

The Francisco court did not explore whether there is a difference
between candor that is “absolute and perfect” and disclosure that
is “full and fair.” Arguablv. the latter phrase is more supple and
might be expected to give rise to liability less frequently than the
former. Certainly, a malpractice defendant would prefer to be
judged according to whether his or her disclosures were ~full and
fair,” rather than by whether they were “absolute and perfect.”

The Willis v. Maverick'? decision cited in Francisco {which was
also cited by Justice Gonzalez in Lopez) involved a case submitted
to the jury solely on a negligence claim.'*® That fact might lead one
to conclude that the Francisco court was interpreting “absolute and
candor™ as roughly equivalent to a duty to act reasonably. The
conduct in Francisco, which involved undisclosed settlement of the
clients’ claims, would have given rise to liability even under a negli-
gence standard. Thus. neither the discussion nor application of the
law in Francisco resolves the question whether the standard of ~ab-
solute and perfect candor™ means that liability may be imposed
when an attorney acts reasonably (i.e.. nonnegligently) in failing to
disclose information.

B. California, Oklahoma, and District of Columbia Cases

The phrase “absolute and perfect candor™ has appeared in at
least seven other cases raising issues of attorneyv hability. including
two malpractice suits from California. four disciplinary proceedings
from Oklahoma. and a tort of outrage claim from the District of
Columbia.

In David Welch Co. v. Erskine & Tullev.'”" the California Court
of Appeals quoted the definition of “uberrima fides™ from Black's
Law Dictionary that refers to “absolute and perfect candor.™™®
The court then went on to hold that the defendant attorney and

134, Jd. (quoting Vickery v, Vickery, 999 S.W . 2d 3420 376 (Tex. 1999) (Hecht, J.. dis-
senting from denial of petition {or review) and Willis v Maverick. 760 SSW.2d 642, 645
(Tex. 1988)).

135, 760 S.W.2d 642 (Tex. 1988).

136. Willis v. Maverick, 760 SSW.2d 6420 643 (Tex. 1988).

37. 250 Cal. Rpur. 339 (Cal. Cto App. 1988).

138, David Welch Co. v, Erskine & Tulley. 250 Cal. Rptr. 339, 341 (Cal. Cu App.
1988},
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law firm breached their fiduciary duties to Welch, a former client,
by failing to disclose that they were “preparing proposals designed
to undercut Welch’s business relationships.”'?” Welch was a li-
censed collection agency that had developed a highly profitable
business by using confidential techniques to collect delinquent con-
tributions to employee benefit trust funds.'*® The court wrote:

[D]ue to the pre-existing attorney-client relationship during which
defendants were in a position to and did obtain confidential informa-
tion about Welch’s business, these defendants had a higher duty [than
other law firms], which was to refrain from acquiring any pecuniary
interest involving collection work for these trust funds unless they
first notified and obtained the informed consent of Welch to submit
their business proposals. As they did not do so, the trial court prop-
erly found that they had breacaed their fiduciary duty towards
Welch.'#!

Because the attorney-client relationship between Welch and the
law firm had ended prior to the alleged breach,'*? David Welch Co.
is best understood as a case based on continuing non-conflict-of-
interest obligations owed to a former client (i.e., the duty not to
misuse confidential information), rather than on the obligation to
disclose relevant information to a present client (i.e., the duty to
communicate). The case therefore is not helpful in understanding
what “absolute and perfect candor” entails in the context of an on-
going attorney-client relationship.

The most recent California case also sheds little light on the
meaning of “absolute and perfect candor.” In Fox v. Lichter,
Grossman, Nichols & Sadler, Inc.,'** a minority shareholder
brought a derivative claim alleging that the defendant law firm had
committed several wrongs, including breach of fiduciary duty to
the corporation, its client.!** In addressing those claims, the court
described attorney-client relationships as uberrima fides,'* and

139. Id. at 343,

140. Id. at 340.

141. Id. at 343.

142. Id. at 341.

143. No. B148488. 2003 WL 57979 (Cal. Ct. App. Feb 5. 2003) {not designated for
publication).

144. Fox v. Lichter, Grossman. Nichols & Sadler, Inc., No. B148488. 2003 WL 57979,
at *3 (Cal. Ct. App. Feb. 5. 2003) (not designated for publication).

145, Id. at *6.
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quoted the definition of that term from Black’s Law Dictionary.'**
However. the court did not explore the meaning of the phrase ~ab-
solute and perfect candor.™

The court found that a cause of action was stated on two
grounds. First. plaintiff alleged that the law firm had received pay-
ments in amounts greater than the 3% of profits that it was entitled
to under its contract with the client.' The excessive nature of
these pavments was unknown to the minority director/plaintift.'**
Second. the plaintiff also alleged that the law firm had failed to
disclose to the client’s directors the fact that the firm had facilitated
a disadvantageous transfer of a valuable client asset (the name of
the business) to another entity to which the client then had to pay
rovalties for using the name."”” However. with respect to both of
these claims. the plaintiff argued that the tirm had engaged in in-
tentional deception amounting to fraud.”™ Consequently. the case
has no bearing upon whether a lawver can be held liable for non-
negligent (i.¢.. reasonable) nondisclosure tiat falls short of candor
that 1s “absolute and perfect.”

Of the four Oklahoma cases quoting the language of ~absolute
and perfect candor.” three do not shed light upon the disclosure
obligations of attornevs to clients. One of those three cases. Stare
ex rel. Oklahoma Bar Association v. Lacoste,'™" concerned false
statements made by an attorney to a nonclient and to the bar.'>* In
the second case. State ex rel. Oklahoma Bar Association v. Wal-
lace.'™ the issues related to an attorneyv’s mishandling of funds as
trustee of the client’s irrevocable trust.”™ And in the third case.
State ex rel. Oklahoma Bar Association v. Tavlor."”” the proceeding
focused on an attornev’s misapplication of insurance proceeds that
belonged in part to the client’s doctor.'™ All three of these cases

Adoar e nl3.

T 0dau B3,

.

. Fox, 2003 WL 37979 at F6,

CAdoar 73 (alleging that assets were “fraudulenty transferred™ to the firm and that
rm lalsely stated” information related to the wranster of the business name).
. 813 P.2d 301 (Okla. 1991).

. State ex rel. Okla. Bar Ass'n v, Lacoste. 813 P.2d 501, 504 (Okla. 1991).

. 961 P.2d 818 (Okla. 1998).

. State ex rel. Okla. Bar Ass'n v. Wallace. 961 P.2d 818. 826 (Okla. 1998).
-4 P3d 1242 (Okla. 2000).

. State ex rel. Okla. Bar Ass'n v, Tavlor. 4 P.3d 1242, 1249-50 (Okla. 2000).
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used the term uberrima fides and quoted the definition of that term
from Black's Lavw Dictionary.”> However. none of the cases ad-
dressed the disclosure obligations of attorneys.

The remaining Oklahoma case. State ex rel. Oklahoma Bar Asso-
ciation v. Busch."”% upheld the disbarment of an attorney based on
unauthorized use of client funds and other misconduct relating to
two different clients.'™ With regard to the one client “[tlhe evi-
dence . . . [was] clear and convincing that respondent failed to in-
form his client (a) that a judgment had been rendered against her
and (b) that it contained language which would make the debt non-
dischargeable in bankruptcy.”™ "

With regard to the other client. the court found that the attorney
did not return calls'®" and that “[n]ot only did . . . [the attornev] fail
to notify . .. [the client] upon receipt of the funds. but he . . . also
failed to remit the proceeds.”™ In discussing the latter miscon-
duct. the court wrote:

A lawver’s highest fiduciary dutv comes into being when a legal prac-
titioner is entrusted with a client’s funds. A fiduciary of the highest
order. the trustee must meet the settlor’s expectation that the obliga-
tions imposed on the office of trustee will be carried out for the ex-
clusive benefit of the cesn que trust. To the cestud gue trust a trustee
always owes uberrima fides.'?

The court then quoted the definition of wberrima fides trom
Black’s Law Dictionary that refers to “absolute and perfect can-
dor.”'™" However. the invocation of that terminology was unneces-
sary, for the attorney had clearly violated the disciplinary rule that
imposes an obligation to “promptly notifv the client™ after rre-
ceiving funds or other property in which a client . .. has an mter-

est.” oS

.

In addition. the various failures ¢ communicate. as the

(37, Tavior. 4 P.Ad at 1234 n 420 Wallace, 961 P2d at 826 & n.23 Lacasie N3 P2 at
S05 & n3 (Opata, CJo dissenting). In Lacosie and Walluce. the opimions referred 1o the
attorneyv-client relationships as aberrima fides. but m Tavlor that term was applied to de-
seribe the obligations of a trustec 1O a costud que st

138,976 P.2d 3 (Okla. 1999),
139, State ex el Oklas Bar Ass'n v, Busch. 976 P.2d 38, 39 (Okfa. 1999y,
160, fdoat 51,
lol. [d. at 54
162, Id.
163, 1d.
164, Busch. 976 P.2d at 54 n.835.
165, Id. at 53 n.78.
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court recognized. were violations of the disciplinary rule requiring
lawyers to keep clients “reasonably informed™ as to the status of
representation.'®® As such. the language about “absolute and per-
fect candor™ was surplusage to the court’s disciplinary holding and
does not illuminate what types of disclosures must be made by at-
torneys to avoid civil liability.

Herbin v. Hoeffel.'""” a District of Columbia action referring to
the duty of ~absolute and perfect candor.”™ was a suit in tort alleg-
ing. in relevant part, that a public defender had intentionally dis-
closed confidences to state prosecutors.'® In finding that a cause
of action was stated under the tort of outrage. the court, by way of
background. quoted language from the Perez decision describing
the attorney-client relationship as entailing duties of the “most
abundant good faith™ and “absolute and perfect candor.™” How-
ever, inasmuch as Herbin involved an impermissible revelation of
confidences to others, rather than a failure to communicate with
the client. it is uninstructive about the duty of candor that is owed
to a client.

C.  The Proper Scope of “Absolute and Perfect Candor”

Although the phrase “absolute and perfect candor™ has been in-
voked frequently by Texas courts. as well as by tribunals in other
states. the cases fail to establish that the language imposes a
broadly applicable duty, enforceable in civil actions. to disclose in-
formation even when exercise of reasonable care would not call for
its disclosure. Some of the cases referring to “absolute and perfect
candor™ can be largely disregarded on the ground that in those
suits the courts were faced noc with issues of civil liabilitv. but with
the considerably different questions of whether disciplinary or
criminal hability should be imposed."” Other cases can be dis-
counted because while the phrase “absolute and perfect candor™

166. [d. at 30 n.380 54

167. 806 A.2d 186 (D.C. 2002).

168. Herbin v. Hoetfel. 806 A2d 186. 189 (D.C. 2002).

169, Id. at 197 (citing Perez v. Kirk & Carrigan, 822 SW.2d 2610 265 (Tex. App.—
Corpus Christi 1991, writ denied).

170. See, e.g., Hefner v. State. 735 SSW.2d 608, 626 (Tex. App.—Dallas 1987, pet
ref'd) (involving criminal prosecution): State v. Baker. 539 S W.2d 367, 369 (Tex. Civ.
App.—Austin 1976, writ ref’d n.re.) (per curiam) (involving disharment).
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was invoked it was not explored in any meaningful way'”' or was
not critical to the disposition of those suits.'”? In addition, some of
the decisions using the term “absolute and perfect candor™ that
have imposed liability can be explained simply by the fact that the
conduct in question violated clearly established standards of attor-
nev conduct, such as the rules relating to handling of client
funds.'””

It is reasonable to assume that the duty of “absolute and perfect
candor™ applies most forcefully in instances where the interests of
the attorney and client are adverse.'’* as in the case of a business
transaction between them.'” Although cases involving these types
of facts generally have not used the phrase “absolute and perfect
candor,” they frequently speak of “urberrima fides.”"’® which, as

171, See Lopez v. Muioz. Hockema & Reed. L.L.P.. 22 SW.3d 857,862 (Tex. 2000)
(finding that most breach-of-fiduciary duty claims were not preserved): Goffney v. Rabson.
36 S.W.Ad 186, 190 (Tex. App.——Houston [H4th Dist.] 2001, no pet) {restating fiduciary
duty claim as legal malpractice claim which had been abandoned at trial): Wolfe v. Shellist,
No. 01-00-00587-CV_ 2001 WL 1587348, at *4-5 (Tex. App.—Houston [Ist Dist.] Dec. 13,
2001, no pet.) (chiminating discussion of “absolute and perfect candor™). See generally
State ex rel. Okla. Bar Ass'n v. Tavlor. 4 P.3d 1242 (Okla. 2000) (failing to address the
disclosure obligations of attorneys): State ex rel. Okla. Bar Ass'n v. Wallace, 961 P.2d 818
(Okla. 1998) (failing to address the disclosure obligations of attorneys): State ex rel. Okla.
Bar Ass'n v. Lacoste, 813 P.2d 501 (Okla. 1991) (failing to address the disclosure obliga-
gons of attornevs).

72, See. e.g.. In re Legal Econometrics. Inc.. 191 B.R. 331, 347 (Bankr. N.D. Tex.
1993, aff'd in part and vacated in part sub. nom Vaughn v. Akin, No. 3-95-CV-0457-R.
FO97 WL 560617 (N.D. Tex. Aug. 29, 1997) (mem.). appeal after remand. No. CA 3:98-CV-
2297-R, 1999 WL 304564 (N.D. Tex. Mayv 1. 1999) {mem. and order) (finding the conduct
in question to constitute neghigence and gross negligence): Francisco v, Foret. No. 03-01-
OO783-CV. 2002 WL 535455, at 4 (Tex. App.—Dallas Apr. 11 20020 pet. denied) (not
destgnated for publication) (equating “absolute and perfect candor™ with “full and fair™
disclovare): Vickery v. Vickery, No. 01-94-01004-CV. 1997 WL 751995, at *33-34 (Tex.
App.—Houston [Ist Dist.] Dec. 40 1997) (not designated for publication). per. denied. 999
SWL2d 342 (Tex 1999) (finding the conduct could vielate ordinary negligence principles).

173, See State ex rel. Okla. Bar Ass'n v. Busch. 976 P.2d 38. 53 (Okla. 1999} ({finding
the conduct clearly violated disciplinary rule regarding the handling of client propertv).

174, CF ResvariaeNt (Tiarp) or e Law GoverNiNG Lawyers § 16(3) (20007
texpressing that o lawver must .. . not employ advantages arising from the client-lawver
refationship in a manner adverse to the chient™).

175, See Golden Nuggel. Inc. v. Ham. 389 P.2d 173, 175 (Nev. 1979) (holding that a
corporate director. who obtained a leasehold with an option to purchase at a time when the
corporation had an interest in acquiring such propertv, had a ~duty to the corporation. as

its attorney. not only to inform . . . [the corporation] fully of the factual circumstances of
the transaction. but also . . . of its rights in regard thereto™).

176, See Lady v. Worthingham. 135 P.2d 205, 207 (Cal. Dist. Ct. App. 1943) (involving
suit by attorney to enforce promissory note): Johnson v. Cofer, 113 SSW.2d 963. 965 (Tex.
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discussed above, is defined by Black’s Law Dictionary as requiring
“absolute and perfect candor.™”” Judicial decisions irrefutably es-
tablish that business transactions between lawver and client are
presumptively fraudulent.'”® Such dealings will not survive scru-
tiny unless the lawyer proves that the highest standards of disclo-
sure and fair dealing were observed.'” Thus:

If an attorney purchases his client’s propertv. concerning which his
advice is sought. the transaction is alwavs viewed with suspicion. and
the attorney assumes the heavy burden of proving not only that there
was no overreaching of the client. but that the client acted upon the
fullest information and advice as to his rights. In other words. the

Civ. App.—Austin 1938, no writ) (involving suil to recover rents retained under employ-
ment contract): Baird v. Lavecock, 94 S W.2d 1185, 1189 (Tex. Civ. App.—Texarkana 1936,
writ dism’d) (involving sale of land by client to attornevy: Bell v. Ramirez, 299 S.W. 655,
658 (Tex. Civ. App.—Austin 1927 writ ref'd n.r.e.) (inve s.ng suit by client to cancel deed).

177, See State v. Baker. 339 S.W.2d 367. 374 (Tex. Civ. App.—Austin 1976, writ ref'd
n.r.e.) (per curiam) (explaining “urberrima fides™ as [t}he most abundant good faith: ab-
solute and perfect candor or openness and honesty: the absence of any concealment or
deception. however slight’ ™).

178. See Baird, 94 SW.2d at 1189 (applying the rule that the relation between an
attorney and client is presumptively fraudulent in a suit for cancellation of deed): Bell, 299
S.W. at 658 (stating that “agreements between them in the course of the relation are prima
facie presumed to be fraudulent™): see also Cofer. 113 S.W.2d at 965 (stating that the rule
that a transaction between a lawver and client will be “strictly scrutinized against the attor-
ney. even to the extent of being considered prima facie fraudulent™ only applies “after that
relationship of attornev and client has come into existence: and does not apply to a con-
tract of emplovment. whereby such relationship is created™).

179. See. e.g.. Keck. Mahin & Cate v. Nat'l Union Fire Ins. Co.. 20 SSW.3d 692, 699
(Tex. 2000) (stating that “[blecause the relationship is fiduciary in nature. there is a pre-
sumption of unfairness or invalidity attaching to . . . contracts [between attorneyvs and cli-
ents]”). Similarlv. in the case /n re Bretz the court stated:

When the evidence reflects. as it does in this case. that an attornev has seemingly
profited at the expense of his clients. it is incumbent upon the attorney to show by
clear and satisfactory evidence. not only that there was no undue influence or unfair-
ness. but that his client had o/l the informarion and adsice reasonablyv necessary o
comprehend and understand the details of their business arrangement. . ..

In re Bretz, 542 P2d 12270 1245 (Mont. 1975 (emphasis added): see also Beerv v, State
Bar. 739 P.2d 1289, 1293 (Cal. 1987) (stating in a disciphnary action that business transuac-
tions between attornev and client will be “set aside at the mere instance of the client,
unless the attorney can show by extrinsic evidence that his client acted with full knowledge
of all the facts connected with such transaction. and fully understood their effect™™): Ball v.
Posey. 222 Cal. Rptr. 746. 749 (Cal. Ct. App. 1986) (stating that an “attorney must demon-
strate that the client was fullv informed on all matters related to any transactions between
them™).
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attorney must prove wuberrima fides. or the transaction will be set
aside by a court of equity.'™

In such cases—the cases about which Justice Story was mainlyv con-
cerned''—it is accurate to sav that attorneys have a dutv of “abso-
lute and perfect candor.”

The interests of attorney and client may also differ substantially
even in cases not involving business transactions. and in such in-
stances a high degree of disclosure mayv be required. Thus. some
authorities hold that there is a dutv to inform a client of when a
malpractice claim might be brought against the lawver'™ and
others hold that there is a duty to fullv disclose to class members

180. Bell v. Ramirez. 299 SOW. 655,638 (Tex. Civ. App—Austin 1927 writ ref’d nre.)
(emphasis added) (citing Young v. Murphy. U7 N 496 (Wis, 1903)).

181, See 1 Joserei Srory. ConmnvaeNtarin s ox Forrry Juriserepieser § 310 (1 2th
ed. 1877) (discussing contracts and transactions between clients and fawversy,

182, Circle Chevrolet Co. v, Giordano. Halleran & Ciesla, 662 A 2d 309 314 (N
1993). abrograted by Olds v. Donnellyv. 696 A Zd 633 (N 1997). The court wrote:

An attorney has an cthical obligation to advise a client that he or she might have a
claim against that attorney. even if such advice flies in the face of that attorney’s own
interests. ... Thus. an attorney who realizes he or she has made a mistake must imme-
diately notify the client of the mistake as well as the clients right 1o obtain new coun-
sel and sue the attorney for negligence. . . . [Tlhe attornev is under an overriding
ethical obligation to inform the client of the accrual of a probable claim against that
attorney.

Id. Circle Chevrolet was abrogated on other grounds by a later case that reaftirmed that
“[thhe Ruees orF Prorissionan Conpuor still require an attorney to notify the client that
he or she may have a legal-malpractice claim cven if notification 1s against the attorney’s
own interest.” See Olds v Donnellv. 696 A 2d 633 643 (N 1997 (holding that the entire
controversy doctrine does not compel the assertion of o fegal malpractice clum in underly-
ing action that gives rise to the claimy: see alvo {nre NMatter of Tallon, 447 XY .S.2d 50, 31
(NY. App. Div. 1982) tholding that an attorney’s neeleet of a clieat’s clamms and lailure to
notify the client of the nature and extent of the attorney s malpracuee warranted a six
month suspension: “An attorney has a professional duty to promptly notiny his clicnt of his
failure to act and of the possible claim nis chient may thus have against him7): Resraie.
st (Thirp) oF e Law GoviErsing Lawsyprs € 20 emt, ¢ (20004 (stating that ~[i]f the
lawver's conduct of the matter gives the client o substanual malpractice chum against the
fawver. the lawyver must disclose that to the chent”™ L Other sources have doubted whether
a broadly applicable duty to disclose malpractice oxists. See Nanev I Moore, bnplications
of Circle Chevrolet for Anorney Mulpractice and Vnornev Eidies. 28 Rovon s L ST 71
76 (1996) (discussing lactors relevant 1o a duiy to disclose and staung. 71 have failed o
uncover a single stance in which a fawyer was cither successfuliv sued or disciphined as a
result of a mere lailure to advise the client of the knwver's own malpractice ™) Danicel M.
Serviss. The Evolution of the “Entive Controversy™ Dactrine and Irs Enduring Effects on the
Awnornev-Client Relarionship: What A Long. Strange Tvip It Has Been. 9 Seivos Har
Const. L. 7790806 (1999) (stating that ~[a]n attorney ... cannot conceivably be oblivated
to inform the client every time a mistake is made ™).
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the amount of attorney’s fees sought in a class action.”™ So too,
“[tlhe duty of lovalty requires a lawver. at the time of retainer. to
disclose to the client all the circumstances of his relations to the
parties and any interest or connection with the matter at hand that
could influence the client in the selection of counsel.”'™

In a relatively small number of areas, the legal profession has
developed rules that call for a high degree of disclosure of informa-
tion. For example. in seeking to obtain an effective client waiver of
a contlict of interest. the lawyer must disclose the existence, nature,
implications. and possible adverse consequences of the conflict.'™
In dealing with client property. a lawver must promptly notify a
client of its receipt.'™ In entering into an agreement for legal ser-
vices with a new client. the lawver must disclose the basis or rate of
the fee.™ And upon receiving a settlement offer. a lawver ordina-

ING. See Gen. Motors Corp. vo Bloved. 916 S W.2d 9490 957-38 (Tex. 1996) (stating
that “class action settlement notices must contain the maximum amount ol attorney’s fees
sought by class counsel and specify the proposed method of caleulating the award™ and
citing similar decisions).

184. Peaslee v. Pedeo. Inc.. 388 A2d 103, 107 (Me. 1978) (involving an attorney’s
failure to disclose that he was an officer and stockholder of the other party to a proposed
transaction).

185. Conoco Inc. v. Baskin, 803 S.W.2d 416. 419 (Tex. App.—El Paso 1991, no writ)
(stating that Texas disciplinary rules permit “an attorney or law firm to continue multiple
representation of adversary clients where ... consent is obtained from cach client after full
disclosure of the existence, nature. implications and possible adverse consequences of such
multiple representation™): see also Simpson v, James. 903 F.2d 3720 377 (5th Cir. 1990
(holding that under Texas law, “after full disclosure by the attorney. it may be proper in
some circumstances {or an attorney (o represent both sides m a real ostate transaction™):

arises between the interests of the insurer and the msured. the attorney owes a duty to the
insured to immediately advise him of “he contlict™): Two Thirty Nine Joint Venture v, Joce.
60 S.W.3d 896, 900 (Tex. App.—Dallas 2001, pet. filed) (holding that evidence was suffi-
cient to raise a fact issue as to whether an attorney and law firm breached their fiduciary
duty by failing to disclose that the attorney. as a member of ~[elity [e]ouncil. would or
could take positions that would affect the real estate transactions in which™ the firm repre-
sented the plaimutf).

186, Mo Rutes or Pror’t CoNne o RUOTTS) (2002) (reluting that ~lujpon re-
ceiving funds or other property in which a clivnt or third person has an interest. a lawver
shall promptly notify the client or third person . .- and. upon request by the client or third
person. shall promptly render a tull accounting regarding such properiy™).

187, See Jackson Law Office. P.C.v. Chappell. 37 S W.3d 15,2223 (Tex. App.—Tvler
2000. pet. denied) (holding that the evidence. which showed among other things that the
attorneyvs were vague regarding their fee arrangement. was sufficient to support the jury’s
finding of breach of fiduciary dutv): Moper Ruies or Pror . Conpuer R 1LA(b) (2002)
(stating that ~{t]he scope of the representation and the basis or rate of the fee and expenses
for which the client will be responsible shall be communicated to the client. preferably in
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rily must communicate the offer to the client promptly.'™ In these
and perhaps other areas where specific rules of conduct have crys-
talized, attorneys are faced with demanding disclosure obligations.

However, outside of these limited contexts, the disclosure obli-
gations of attorneys are more properly described by the rule of
negligence than by a rule of “absolute and perfect candor™: an at-
torney must act reasonably in providing information to the cli-
ent." There is little, if anything. in case law to suggest that, in a
case not governed by a specific rule mandating disclosure, nonneg-

writing. before or within a reasonable time after commencing the representation™). Ac-
cording to the American Law Institute:
The basis or rate might be a specified hourly charge. a percentage. or a set of factors
on which the fee will be based. If the fee is based on a percentage of recovery (or
other base). the client should also be informed if a different percentage applies in the
cvent of settlement, trial, or appeal. For a client sophisticated in retaining lawyers, a
statement that “we will charge our usual hourly rates™ ordinarily will suffice. . . . The
information should indicate the matter for which the fee will be duce. for example.
“preparing and trving (but not appealing} vour auto injury suit.” If the services are
not specifically described. the lawyer will be held under § 18 1o provide the services
that a reasonable client would have expected. Most states require that contingent-fee
contracts be in writing,.
ResTATEMENT (THirD) oF THE Law GoveErsinG Lawvers § 38 cmt. b (2000). It is im-
portant to note, however, that the disclosure obligations pertinent to contract initiation are
limited. If no professional relationship between the attorney and client exists at the time
the agreement is entered into. the stringent rules applicable to business transactions be-
tween attorney and client do not apply. and therefore the contract is not presumptively
fraudulent on the part of the attorney. See Johnson v. Cofer. 113 SSW.2d 963, 965 (Tex.
Civ. App.—Austin 1938, no writ) (stating that the rule where a transaction between lawyer
and client will be “strictly scrutinized™ only applies after commencement of attorney and
client relationship).

188. See Rizzo v. Haines, 355 A.2d 58,66 (Pa. 1989) (holding that an attorney’s failure
to convey each settlement offer to clients in personal injury cases and (ailure to investigate
offers that were proposed constituted malpractice): Jow, v Auto-Owners Ins. Co.. 288
N.W.2d 430 445 (Mich. Co App. 1979) (holding that an attorney breached the applicable
standard of care by failing to inform his client of settlement offers prior to trial): MopeL
RuLEs oF Pror’t Conpuicr R L emt. T (2002) (stating that “a lawyer who receives from
opposing counsel an offer of settlement in a civil controversy or a proffered plea bargain in
a criminal case must promptly inform the chient of its substance™ unless prior discussions
with the client have left it clear that the proposal will be unacceptable).

189. Even authorities that define the {iduciary disclosure obligations of attorneys in
highly demanding terms sometimes interpret those duties in a way that seems little differ-
ent from a negligence analysis. See. ¢.g.. Burien Motors, Inc. v. Balch. 513 P.2d 582, 586
(Wash. CL App. 1973) (stating that an attorney must exercise reasonable care): 2 RoNawp
E. Maveen & Jerrrey M. Snure, LeGar Mareractior § 1419 (S5th ed. 2000) (stating
“there must be complete disclosure of all information that may bear on the quality of the
attorney’s representation, . . . The test of disclosure is objective, measured by what an
attorney of ordinary skill and knowledge should tell the client™).
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ligent failure to furnish information to a client will give rise to civil
liability. Thus. not surprisinglv. the Restatement says that “[a] law-
yer who has acted with reasonable care is not liable in damages for
breach of fiduciary duty.”™"" Consequently. the ~absolute and per-
fect candor™ terminology should be confined to the context of law-
yer-client business transactions or conduct that violates other well-
established rules governing attorneyv conduct. such as those relating
to conflict of interest. handling of client funds. communication of
settlement offers. and contract initiation.

Unfortunately. the proclivity of courts to invoke Latin terms and
repeat catchy phrases has given the “absolute and perfect candor™
terminology a life of its own. The phrase is {requently repeated
without consideration of its demands or proper scope of
application.

The risk. of course. is that expansive ‘fudicial writing, even if it
does not determine the outcome of appecllate cases. has an undis-
ciplined influence on subsequent legal scholarship and on daily law
practice. The duty of “absolute and perfect candor™ has been re-
ferred to in a number of articles.’”' including works by this au-
thor.'”® In light of sweeping judicial rhetoric about “absolute and

190. See RestareMeNt (THirD) oF 11 Law GoveERNING Lawvers § 49 cmt. d
(2000) (noting. however. that remedies such as disqualification. restitution. and injunctive
relief mav be available).

191. See. e.g.. Rov Rvden Anderson & Walter W, Steele Jr.. Fiduciary Dwry, Tort and
Contract: A Primer on the Legal Malpracuce Puzzleo 47 SMU Lo Reve 2350 240 (1994)
(referring to "absolute and perfect candor™): David J. Beck. Legal Malpraciice in Texas, S0
Bavior Lo Rev, 3510552 (1998) (referring to “absolute and pertect candor™): Meredith L
Duncan, Legal Malpractice by Any Other Naowe: Why a Breach of Fiduciary Dury Claim
Does Notr Smell as Sweet. 34 Wake Foresy Lo Ry TE370 1132 (1999) (referring to “abso-
lute and perfect candor™): Lawrence J. Latto. The Restareinent of the Law Governing Law-
vers: A View from the Trenches. 2o Horsiros Lo Rev, 6970 721 (1998) (noting that “some
courts describe a lawver’s obligations in extravagant but vague terms.” and then guoting
the definition of uberrima fides as requiring “absolute and perfect candor™): Steve MeCon-
nico & Robyn Bigelow. Sununary of Recenr Developrents i Texas Legal Malpractice Law,
33 St Mary's L 607,622 (2002) (quoting the deciston stating a duty of ~absolute per-
fect candor™ ™) John S, Pierce & Beverly AL Brand. Recent Developimens in Auorney Fee
Dispures. 7 USF. Mawr, L 2050 207 (1994-95) (referring to “absolute and perfect can-
dor™y: Errin Marun. Comment. The Line Has Been Drawn on the Auornev-Client Relation-
ship: The Implications of Burrow v. Arce on Tevas Practivionrers. 32 Tex. Tecnn L. Rev,
391,396 (2001) (referring to ~absolute and perfect candor™),

192. See Vincent R. Johnson. The Ethics of Communicating with Putarive Class Mem-
bers. '7T Rev. Litie. 497,519 n.72 (1998) (referring to absolute and perfect candor™): see
also Vincent R, Johnson. Ethical Issues in Drafting Licensing Agreenrents. in 438 PracCTIs-
NG Law Instrrcre Pavexrs, Copyvriaus, TRADEMARKS. AND LITERARY PROPERTY
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perfect candor.” a writer reflecting on a case requiring nsurance
defense counsel to disclose a conflict between the insurer and the
insured mayv over-interpret the case as creating an obligation to dis-
close “any information that might prevent the fulfiliment of™ the
obligations entailed by an attornev-client relationship.'” Or a
writer may over-construe a decision imposing liability based on the
failure to disclose that the client’s case had not been filed within
the period of limitations as creating a duty to disclose "all informa-
tion which may bear upon the quality of the attornev’s representa-
tion.”"”" Overstatements in legal scholarship should be avoided
because words matter. Imprecise language can be costly to the le-
gal system. It is but a short step from a judicial opinion stating that
a lawyer has a duty of “absolute and perfect candor™ to the filing of
a lawsuit on behalf of a client who believes his or her lawver’s dis-
closures fell short of being —absolute and perfect.”'”” Conse-

Cotrse Hanppook Series 1730 177-78 (1996y. WL 438 PLI Pat 173 {referring to “abso-
lute and perfect candor™).

193. David . Beck, Legal Malpractice in Texas. 43A Bavior Lo Rev. 145 & 45 n.153
(1991). WL 43 BLRLR 43 (interpreting onlv Emplovers Cas. Co. v. Tillev, 496 S.W.2d 552,
558 (Tex. 1973). in the same paragraph that referred to the duty of ~absolute and perfect
candor™). The statement quoted above in the text also appears in David J. Beck. Legal
Malpractice in Texas Second Edition. 30 Bavror L. Rev. 351,608 (1998), which cites three
cases as support in addition to Tilley.

194. See David J. Beck. Legal Malpractice in Texas. 43A Bayior Lo Rev. 146 & 46
n.22 (1991). WL 43 BLRLR 43 (interpreting Anmes v Purz. 495 SSW.2d S81. 583 (Tex. Civ.
App.—Eastland 1973, writ ref’d). shortly after reference to duty of “absolute and perfect
candor™}y. To be fair. an earlier Texas case. not cited by Becek. had held that an attorney
owes to a client a duty “to affirmatively disclose to him. not only all material facts which
would affect their relationship but 1o disclose the legal consequence of those facts as well.”
Bryvant v. Lewis, 27 SSW.2d 604, 607 (Texo Cive Appa—Austin 19300 writ dism™d w.o. ).
However. there is a difference—perhaps a significant Hfference—between heing obliged
to disclase “all information which mav bear upon the quality of the attornev’s representa-
tion” and being required 1o disclose all marerial facts thar may atfect the relationship.
David 1. Becek. Legal Malpracrice in Texas. 43A Bavior Lo Revo 1046 (1991, WL 43
BLRLR 43 (emphasis added). The statement quoted from the 1991 Beek article appeared
more recently in David J. Beek. Legal Malpraciice tn Texas Scecond Edivon, S0 Bavior L.
Rrv, 3510610 (1998).

195, See. e.g.. Wolfe v. Shellist. No. O1-00-00387-CV, 2001 WL TSST348, at =4 (Tex.
App.—Houston [Ist Dist.] Dec. 13,2001 no petl) (not designated for publication) (alleging
that defendants ~“breached their respective fiduciary duties to . .. communicate with Plain-
tiff in absolute and perfect candor™): Kincaid & Horton. Muark L. Kincaid, & B. Russcell
Horton's Sccond Supplemental Responses to Requests {or Disclosures. Wedge Manage-
ment. Inc. v. Tobey. Exhibit A at 2-6, 10-15. 18-20 (345th Dist. Cr.. Travis County. Tex.
Nov. 13.2002) (No. 98-09512) (alleging that the defendants” malpractice included no less
than 23 different breaches of “failing to make full disclosure of material faets. and to exer-
cise absolute and perfect candor™).
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quently, it is important to be precise in articulating the obligations
of lawyers.

IV. CoONSIDERATIONS BEARING ON THE DuTy 1o DIscLOSE

The disclosure obligations of attorneys to clients are limited by a
variety of considerations. including scope of representation, mate-
riality, client knowledge. competing obligations to others, client
agreement, and threatened harm to the client or others. The fol-
lowing sections explore these important limitations on the duty of
attorneys to communicate information.

A. Scope of the Representation

Perhaps no concept is more important to understanding the ex-
tent of attorney obligations than scope of representation.'”® This is
true because lawyers and clients have great leeway in tailoring the
range of the work that attornevs will perform.’™” At one extreme, a

196. See, e.g.. Tex. Disciruinary R, o Proe’t. Cospuror R LO2 reprinted in Tex.
Gov'r Cope AN tit. 2, subtit. G app. A (Vernon 1998) (Tex. Stare Bar Roart. X, §9)
(stating the Texas rule bearing on representation. which is tvpically contained in state
codes of attorney conduct). The commentary to Texas Rule 1.02 provides:

The scope of representation provided bv a lawver mayv be limited by agreement with
the client or by the terms under which the fawver's services are made avatlable 1o the
client. For example. a retainer may be for a spectfically defined objective. Likewise,
representation provided through a legal aid agency may be subject 1o imitations on
the types of cases the agency handles. Simiariv. when a fawver has been retained by
an insurer to represent an insured. the representation may be Iimited to matters re-
fated to the insurance coverage. The scope within winch the representation is under-
taken also mayv exclude specific objectives or means. such as those that the lawyver or
client regards as repugnant or imprudent.
Id. cmt. 4.

197, See Jasies E. Morrrerso, Cases asp Mareriar, ox e Lay GOVERNING
Lawvers 192 (2000} (explaining how the relationship can be tailored). Moliterno states:
Because the scope of their relationship is generally set by contract. lowvers and their
clients may negotiale and settle upon the Liwver’s scope of representation. Lawver
and client can negotiate over the [engths to which the lawver s committed 1o proceed
in the matter. The lawver and client. for example, may agree that the luwver will
undertake representation short of litigation or through the first uppeal. The lawyer
and client may negotiate the hreadth of the lawver's service. Thev may agree. for
example, that the lawyer will be responsibie for legal matters relating to the client’s

sale of his ongoing business, but not the tax aspects of the transaction.
Id. Similar concepts apply in other fields. Cf. Carleton v. Tortosa, 17 Cal. Rptr. 2d 734, 741
(Cal. Ct. App. 1993) (stating that where an investor executed several agreements. which
advised him that a real estate broker’s duties did not include giving advice on tax conse-
quences. the broker owed no duty to minimize adverse tax consequences): see also Re.
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lawver may agree to undertake a simple isolated task. such as the
mere filing of a document. At the other extreme. the lawyer may
consent to provide a wide array of services. including. for example,
the rendering of advice on all legal issues affecting an individual or
entitv. or the management of a myriad of forms of dispute resolu-
tion. Between the extremes, there are infinite possibilities con-
cerning the scope of the lawver’s undertaking. Thus. before one
can determine what a lawyer must do in order to pertorm properly,
it is necessary to first ascertain the nature of assignment.

Within the scope of the representation. whether it be large or
small. the client is entitled to first-class treatment, meaning the
lawver must place the client’s interests above all others. Within
that sphere. the attorney owes a client a panoply of demanding du-
ties. including. among others. full lovalty. complete confidentiality,
diligence. and competence. Anvthing that threatens to interfere
with the lawyer’s performance of duties within the scope of repre-
sentation is a potential or actual conflict of interest that requires
special precautions or withdrawal.'™

However. lawyers have no obligation to advance the interests of
clients falling outside the scope of the representation.'” They have

SEATEMENT (THIRD) OF THE Law Goverying Lawyers § 19 cmt. b (2000) (stating “[t]he
scope of a representation may properly change during a representation. and the lawver
may sometimes be obligated to bring changes of scope to a clients notice™ ) id. § 19 cmit. ¢
(listing “five safeguards™ that apply to contracts limiting the scope or objectives of a
representation).

198, See MopkL Rubes oF Pror’t Cospt o RU1L.7 emt 8 (2002) (stating that [e]ven
where there is no direct adverseness. a conflict of interest exists if there s a significant risk
that a lawver’s ability to consider. recommend or carry out an appropriate course of action
for the chient will be materially fimited as a result of the lawyer's other responsibilities or
interests™).

199. 5ce Macawber Eng'g. Inc v. Robson & Miller. 47 F3d 253, 256 (8th Cir. 1995)
(holding that a malpractice claim failed because the negligent conduct alleged fell outside
the scope of the attornev-client relationship): Spannaus v. Larkin. Hoffman. Dalv, and
Lindgren. Lid.. 368 N W.2d 395, 398 (Minn, 't App. 1985) (finding that summary judg-
ment was properhy granted against a client's malpractice ¢laim with respect to a matter that
fell outside the scope of the attorney-client relationshipy: Klager v, Worthing, 966 S.W.2d
77,83 (Tex. App.—Suan Antonio 1996, no writ) (holding that a law firm did not assume
duty to supervise a client’s entire “medical care by virtue of its referral™ of the client to a
breast surgeon. even if the law firm dirccted the handling of silicone implants and tissue
samples as evidence for use in implant litigation). on relicaring in part. 957 SSW.2d 852
(Tex. App.—San Antonio 1996, writ denied): Armor v. Lantz, 535 S.E.2d 737. 747 (W. Va.
2000) (stating that "West Virginia authority supports the notion that a lawyer’s duty may
be limited by the terms of the attorney-client relationship™): Restarement (THIRD) OF
rie Law Goverving Lawyers § 16 emt. ¢ (2000) (stating that ~“[tlhe lawyer’s duties are
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not been hired to perform those tasks. and it would be unfair to
impose such obligations on them in the absence of either a well-
established customary practice or an agreement with the client ac-
companied. in the usual case. bv compensation.”" Consequently.
the professional obligations of attornevs—the duties that exceed
those generallv owed by members of the public to one another—
normally extend no further than the scope of the work the lawyer
has been asked to handle.”"

More specifically. the disclosure obligations of attorneys do not
extend to all matters regardless of how remote or tangential to the
task at hand. Rather. those duties are limited to the scope of the
representation. Thev include onlv information bearing upon the
legal services the lawyer has been asked to provide and informa-
tion acquired during the performance of the work.™ As to other

ordinarily limited to matters covered by the representation™ ) Georrrey CoHazarn, Jr.
& W, Wieniast Hooes, Thi Law oF Lawy erina 3-32 (3d ed. 2001) (offering an illustra-
tion showing that a lawver owes a client no obligation “for matters outside the scope of
that employment™ I Ro~awn E. Mavcies & Jerrrey M. Sy, LiGan Mavrracrice
§ 8.2 (5th ed. 2000) (stating that ~{tJhe liability of the attorney depends on whether a duty
was breached that was reasonably within the scope of the emplovment™): see also State v.
Lavton. 432 S.E.2d 740. 756 (1993) (stating that “{tjo prevail on a claim that counsel acting
in an advisory or other limited capacity has rendered ineffective assistance. a self-repre-
sented detendant must show that counsel failed to perform competenty witlin the linited
scope of the duties assigned 1o or assumed by cownvel ™). The scope of representation issue
in legal malpractice is similar to the scope of a voluntary undertaking issue that arises in
many tort cases. See generally Vincext RoJornssoN & Aras Gosss St pies iy ARt
can Tort Law 47986 (2d ed. 1999) (discussing casexd,

200, See Graorrrey Co Hazarb, e & W Wiy Hooes, Toe Law or Lawy ki
ING 5-29 10 3-30 (3d ed. 2001) (stating that i the normal course of events. “lawvers and
chients normally shoutd be able to agree that the nwver will commit more or fess time and
energy to the clientUs cause. assume more or less responsibility, and generate more or less
in the wav of legal fees™).

201, See Joseph vo State, 3 S.W.3d 627,639 (Tex. App.—Houston [ 14th Dist} 1999, no
pel.} (stating. incidental to is rejection of an metfective assistance of counsel ¢laim in a
criminal case. that “[tjhe nature of the attornes-client relationship defines an attorney’s
duties and the professional services to be rendered ™ vee also Solimun v. Goltz, No, 03-93-
00008-CV. 1993 WL 402740, at *9 (Tex. App.—Dallas Oct 6. 1993, no writ) (not desig-
nated for publication) (stating that “[wihile the scope of a confidential relationship {he-
tween the attorney and client] is broad. the Texas Supreme Court has placed certain
general imitations upon the breadth of a fiduciary™s dutv’).

202, See Moper Reves oF Pror’n Coxpo o RoL6(a) (2002) (indicating that, with
limited exceptions, “la} lawyer shall not reveal information relating 1o the representation
of a client unless the client gives informed consent™). It is generally agreed that the client
has the right to exercise control over the confidentiality of information that the lawver
acquires while working on the client’s case.
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information falling outside the scope of the representation, the
lawver has discretion as to how those facts should be handled. The
attorney may elect to communicate those facts or mayv choose not
to do so. There is no legally enforceable dutv to disclose to the
client information outside the scope of representation.

Similarlv. with only limited exceptions.”” when the representa-
tion terminates. the special duties that commence with the incep-
tion of the attornev-client relationship come to an end.”™ A
lawver has no general continuing obligation to pass on to a former
client information relating to the former representation.”="

2030 See RessvvrsieNt (Trro ) or rin Law Goversisa Lawvers § 33 (2000) (dis-
cussing the duties incidental to termination of @ attorney-chent relationship—such as tak-
ing interim steps to protect client interests and returning chient property. The duty of
confidentiality survives the termination of the auornev-chient relationship. See id. § 33
emt, ¢ (stating that “[a} lawver’s obligation to protect the confidences ol a client .. . contin-
ues after the representation ends™). There is alsow fimuted duty to convey mformation o a
tormer client. According to the Restatement

Aflter termination a lawver might receive a notice. letter, or other communication in-
tended for a former client. The lawver must use reasonable efforts to forward the
communication. The lawver ordinarily must also inform the source of the communica-
tion that the lawver no longer represents the former client .. .. The lawver must
likewise notify a former client if a third person seeks 1o obtain material relating to the
representation that is still in the lawver’s custody.

ld. § 33 cmt. h.

204, See Keck. Mahin & Cate v. Nat'l Union Fire Ins, Co. 20 SSW.AJ 692, 699 n.3
(Tex. 2000) (relating that the presumption that a business transaction between a lawver and
client is invalid on the part of the lawver would not apply “had Granada severed the attor-
nev-chient relationship with KMC and hired new wttorneys before agreeing o the re-
fease™ ) Hall v. Stephenson. 919 SW.2d 4540 465 (loex. App.—Fort Worth 1996, writ
denied) (stating that ~a legal injury cannot occur after the attornev-client relationship has
ended because the attorney has no duty 1o the chient at that pomnt™): of TJoseri Story,
ComMiENTARIES ON Eoviry Jurisprupescr  3oa (1 2th L 1877) (stating that although
a bargain between a principal and agent will be set aside if the agent has concealed facts
within his knowledge that might influc e the judgment of his principai. “if the relation of
principal and agent has wholly ceased. the parties are restored to their common compe-
teney to deal with cach other™): Steve MeConnieo & Robyn Bigelow, Sunnnary of Recent
Developments in Texas Legal Malpraciice Law. 33 S0 Nawy™s LJ06070634 (2002) (stating
that ~[aln attorney-client relationship generally ternunates upon the completion of the pur-
pose of the employment. Thus. a breach of fiduciarny duty cannot be based upon conduct
subsequent to the completion of the purpose of the coiplovment™ .

205, RestareseNt (Trp) oF THE Law Gosprsing Lawyers § 33 emt. b (20007,
However. the Restatement goes on o note:

The lawver might. however. have such an obligation if the lawver continues to re-
present the client in other matters or under i continuing relationship. Whether such
an obligation exists regarding particular information depends on such factors as the
client’s reasonable expectations: the scope. magnitude. and duration of the client-faw-



782 ST. MARY'S LAW JOURNAL [Vol. 34:737

In Soliman v. Goliz, a case using the phrase “absolute and per-
fect candor,” the court said that “fiduciary duties extend only to
dealings within the scope of the underlving relationship of the par-
ties.”??® The invocation of that rule was undoubtedly correct. Al-
though. as indicated above. the court may have erred in applving
the rule to the facts of the case. the legal principle that the court
sought to employ is an appropriate and well-established norm in
the law of attorney conduct.”"’

B. Materiality

Courts have repeatedly recognized that the fiduciary obligations
of an attorney require disclosure of facts that are material to the
representation.”” The implication of these expressions is that im-
material facts need not be disclosed. Such a construction is consis-
tent with the fact that. even in the case of intentional
misstatements, liability is imposed under the law of deceit only if
materiality is established.”"”

In a recent Minnesota decision, the issue of materiality was
squarely addressed. In STAR Centers, Inc. v. Faegre & Benson,
L.L.P.>"" the Minnesota Supreme Court affirmed a grant of sum-

yer relationship: the evident significance of the information to the client: the burden
on the lawyer in making disclosure: and the hikelihood that the client will receive the
information from another source.

Id.

206. Soliman v. Goltz. No. 05-93-00008-CV. 1993 WL 102740, at 9 (Tex. App.—Dal-
las Oct. 6. 1993, no writ) (not designated for pubhication).

207. See Part H-A supra (discussing Rankin).

208. See, e.g.. Willis v. Maverick. 760 S.W.2d 6420 645 (Tex. 1988) (explaining that
“{als a fiduciary. an attornev is obligated to render a full and fair disclosure of facts mate-
rial to the client’s representation™): Crean v, Chozick, 714 SAW . 2d 61062 (Tex. App.—San
Antonio 1986, writ ref’d n.r.e.) (stating that ~{tlhe attorneveelient relationship imposes on
the attorneyv a duty to disclose facts material to his representation™).

209. See Vincent Robert Johnson. Fraud and Deceir, Including Negligenr and Innocent
Misrepresentation § 1.03[7]. in Personat INsuryr Actions, Deressis, Dastacrs 11988)
(defining materialitv). This chapter states:

Virtually all common law forms of relief based on misrepresentation require that the
statement relate 1o a material fact. A material fact 1s one 10 which a reasonable per-
son would give some weight in making a decision: it need not be the sole or predomi-
nant factor in the recipient’s decision making process.
ld. (citations omitted): see also id. § 1.03[1] (stating that ~an action will not lic in the ab-
sence of some perversion of material tfactual data chargeable to the defendant™).
210. 644 N.W.2d 72 (Minn. 2002).
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mary judgment in favor of a law firm.-"' The suit alleged lceal mal-
practice and breach of fiduciary duty. but the court found that the
undisclosed information was not material to the firm’s representa-
tion of the plaintiff.?'* The plaintiff in STAR Centers asserted that
its law firm knew that it sought information about the viability of a
lender known as Consortium.="* Through certain dealings. the firm
learned that Consortium denied a loan to another entity. but did
not communicate that information to the plaintiff.""" In holding
that the nondisclosure would not support an action for breach of
fiduciary duty, the court wrote:

[T]hat a lender refused to fund a loan. without more. reveals nothing
material about the lender. To a prospective borrower. the reasons
for the lender’s refusal are what matters. . .. There is no evidence in
the record that Faegre learned why Consortium refused to tund the
loan. .. . Finally, there is no evidence in the record that Facgre knew
about Consortium’s lending practices. . . . Therefore. reasonable
minds can reach only one conclusion: that the information Faegre
obtained about Consortium from Cemara’s inquiry did not consttute
a material matter bearing on its representation of STAR.!

Unreliable information is one type of information that may be
found to lack materiality. In STAR Centers, the law firm had de-
fended Consortium in a previous law suit.”'® In furthering its dis-
cussion, the court reprinted a portion of an affidavit by the
plaintiff’s attorney in the prior case attesting to the law firm’s
knowledge of Consortium’s financial strength.”’” The affidavit
stated:

Shortly after Faegre made its first appearance on behalf of Consor-
tium in the case, Denver Golf's attornev told Faegre that he ~thought
Consortium may have engaged in fraud.” Hce also told Facere that
he did not believe that Consortium had sufficient capital to fund all
of its commitments. He sought ‘nformation that might substantate

I. STAR Centers. Inc. v, Faegre & Benson. L.LPL 644 NOW 2d 72074 (Mimn, 2002).
20 d

3o 0doat 77 n2.

4o 1d.

5. 1doat 77-78.

6. STAR Centers. 644 N.W.2d at 75.

7. Id. at 75-76.

1 2 b2 12ttt
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his belief that there was a misrepresentation in Consortium’s bro-
chure. and did not assert that he had such proot.”'"

In the subsequent malpractice suit one issue was whether it was a
breach of fiduciary duty for the law firm not to disclose that infor-
mation to STAR. since STAR was interested in Consortium’s via-
bility as a lender.”"” Focusing on the unreliable nature of the
information. the court concluded that the law firm had not
breached its fiduciary duties.”" It wrote:

To determine whether the oral allegations of {raud constituted infor-
mation that was material to Faegre's representation of STAR. we
must analvze them within their context. First. Denver Golf and Con-
sortium were litigating a claim that Consortium breached a contract
by refusing to fund a loan. Denver Goll's complaint did not allege
fraud. Second. there is no evidence in the record that Denver Golf
offered evidence to support its allegations of fraud. The attorney
mentioned fraud in the context of a request for information to sup-
port his belief that Consortium engaged in {raud. . . . Without some
evidence to support the oral allegations. Fae e had no reason to
think that they were anvthing but litigation tactics. and reasonable
minds can conclude only that the unsubstantiated allegations of
fraud were not material to Faegre’s representation of STAR. There-
fore, we hold as a matter of law that Facgre did not learn information
that was material to its representation of STAR {rom the oral allega-
tions of fraud.”"'

In other contexts. courts have similarlyv recognized that unrelia-
ble information nced not be disclosed. Thus. courts have held that
securities laws requiring revelation of material facts do not require
dissemination of unreliable and speculative information.==2

280 [doat 7N

2190 Id.at 77

2200 fdoar 78

2200 STAR Cengers. 644 N W .2d at 78 (citation omitied ),

2220 See Garcia v, Cordova, 930 F.2d 8260830 (1oih Cirs 1991 cholding that the infor-
mation at issue was too unrehiable and speculative to he “muaterial”™ under Rule 10b-3, and
thus the defendant had no duty to disclose such intormuation to sharcholders belore
purchasing their stock): of Arnold vo Soc’y for Sav. Bancorp. Inc. 630 A2d 1270, 1280-81
(Del. 1994y (noting that the law does not require the directors of 4 corporation to disclose
“inherently unreliable or speculative information which would tend to confuse stockhold-
ers or inundate them with an overload of information.” but holding that in light of partial
and incomplete disclosure of historical information additional disclosure was required).
The court also stated that “disclosure of an unrehiable share valuation can. under some
circumstances. constitute material misrepresentation.™ [ at 1283,
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Support for a materiality limitation on the dutv of “absolute and
perfect candor™ can be drawn from the far removed field of rein-
surance. The doctrine of wuberrima fides. which as discussed above
is defined as requiring “absolute and perfect candor.”=** has been
held to apply in that context. “Manv courts [dealing with reinsur-
ance issues]. however. do not treat this duty to disclose as absolute.
but. instead. analvze the materiality of the facts at issue. together
with the circumstances surrounding the non-disclosure or
misrepresentation.”

C. Client Knowledge

An attorney is not liable for failing to reveal facts of which the

attorney has no knowledge.”>> Conversely. there is no dutv to dis-

223 See State v. Bakero 339 SOW.2d 367 374 dTen Cive Appa—Austin 1976, writ ref'd
n.r.e b (per curiamy (explaining “wrberrima fides™ as 7 ltthe most abundant good faith: ab-
solute and perfect candor or openness and honestve the absence ol any concealment or
deception. however slight' 7).

2240 John S. Diaconis. Urmost Good Faitht and Recission: Non-Disclosure of Material
Fucty in Reinsurance Agreenments. in 756 Practsinag Law Instriore: Covivproerar Law
AaND Pracrior Covrse HanDBOOK SeERiEs 25330266 (1997). available ar WL 736 PLI
Conn 235 see also Stuart Cotton. Unmost Good Faith=Follow the Fortunes, the Theory and
the Realitv: What are the Implications for Cedents and for Reinsurers?. in Practising Law
Instirerer CovnvpeReial Law axp Praciicr Corrse Havppoor Series 1930 198
(1999). avaedable ar WL 793 PLIConie 193 (stating that “an insurer seeking reinsurance
coverage has an unqualified duty to make full and accurate disclosure of all facts material
to the risk. Le. those facts that a reinsurance underwniter would normally want to consider
when evaluating whether to assume coverage ™1 Paula Hamilton Lee. Univing the Gordian
Knot and Opening Pandora's Box: The Need o Unitorin Federal Maritime Rule of
Uberrimace Fider with Respect to Marine Insurance. 19 Tors Mo LT AT (1995 (dis-
cussing daty of {ull disclosure and stating that ~a fact s considered material it 1o a pru-
dentinsurer. its existence would affect decisions on the risk assumed ™ 71 John P Kavanagh,
Ir. v Ask Me No Questions and Tl Tell You No Lees™ The I oetrine of Uberrimae Fidetr in
Murine Insurance Transactions. 17 Tor, Maw, L 37040 (19925 (stating “the assured must
inform the underwriters of all known noaterial fucts which influence or affect the insured
risk ™).

2250 See Wright v Lewise 777 SSW.2d 3200 222228 (lexs App.—Corpus Christi 1989,
writ denied) (holding that, because there wis no cvidence that o lawver Knew about a
misdemeanor plea bargain. there wus no duty to disclose that information s see also Aflili-
ated Computer Senvs. Ineo v Kasmir & Krogeo LoLPL Noo O3-98-00227-CV0 2000 WL
1702635, at 4 (Tex. App.—Dallas Nov, 15,2000 review denied ) (not designated for publi-
cation) (stating that

[A]Uthe time the settlement chart was prepared - . [the faw firm] did not know of the
potential exposure to the five mitlion dollar note .. [and] could not have disclosed its
intention to collect on the five million dollar note[.] . . . once [the {irm] learned of the

changed circumstances. it had a duty to disclose all information relevant to [the]
representation).
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close information that is already known. The latter rule. rooted in
commonsense and efficiency. is applicd throughout the law.-"°
Thus, a doctor is not compelled by the informed-consent doctrine
to warn a patient of risks that are alrcady understood.”™ Nor is a
possessor of land ordinarily obliged to disclose dangers that are
“known or obvious. "

The same rule applies in the context of lawver-client relations.
for little would be gained by mandating disclosure of information
already possessed by the client. To be sure. there will be cases
where there are questions as to what the client "knows.” and there
will be instances where it is fair to conclude that what the client
“knows"™ the client fails to appreciate adequately.”" In such situa-

Of course, if the attorney through the exercise of reasonable care should have known the
information in question. the attorney may be sued for malpractice. However.in such in-
stances, the attornev’s default is more properiy viewed s a breach of the duty of compe-
tence. rather than as a failure to disclose.

226. See, e.g.. Honeveutt v. Kendall, 349 F. Supp. SUZ.805 (D, Dell 1982} (recognizing
the duty of an insurer to a client): Quintana v. fenn. Farmers Mut. Ins. Co.. 774 SOW.2d
630, 634 (Tenn. Ct. App. 1989) (stating that ~an [insurance] agent has no duty to inform a
client of a policy's cancellation if the client knew or should have known of the cancellation
by other means™): Salinas v. General Motors Corp.. 837 S.W.2d 944, 950 (Tex. App.—
Houston [ist Dist.} 1993 no writ) (holding that car manufacturers have no duty to warn
elderly drivers about the known risks of driving while impaired or incompetent. or to warn
car dealers about the known risks of selling cars to incompetent drivers).

227. See, e.g.. Yeates v. Harms. 393 P.2d 982, 991 (Kuan. 1964) (rejecting an argument
that would have required physicians to warn of known risks): Scott v, Bradiord. 606 P.2d
554. 558 (Okla. 1980) (stating that “[t]here is no need to disclose risks that either ought to
be known by evervone or are already known to the pauent™n

228, See Restaresest (Seconp) or Tores § 343A0H & emit ¢ (1963 (staung that
“{rjeasonable care on the part of the possessor ... does not ordinarily require precautions.
or even warning, against dangers which are known to the visitor. or so obvious to him that
he may be expected to discover them™ ) see anso Brownsville Navigation Distov, zaeuirre,
829 SW.2d 139, 160 (Tex. 1992) (holding that in a case where a trailer overturned while
parked on muddy soil. a landlord had no duty to warn about the risks pased by “plain
dirt”).

2290 Cff Restaresesy (Toirnp) oF i Law Goversysag Lwyrrs 20 emt ¢
(2000} (commenting on the lawyver’s duty to consultl. The comment states that

The lawyer’s duty to consult goes bevond dispatching mnformation to the chient. The
tawver must. when appropriate. inquire about the clients knowledee. coals. and con-
cerns about the matter. and must be open to discussion of the appropridte course of
action. A lawver should not necessarily assume that o chient wishes to press all the
chient’s rights to the limit regardless of cost or impact on others. .. bBven if a client
fails to request information. a lawyer may be ohligated to be torthcoming because the
client may be unaware of the limits of the client’s knowledge. Similarly. new and
unforeseen circumstances may indicate that a lawver should ask a client to reconsider
a request to be left uninformed.
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tions. the lawyer must err on the side of full disclosure.* But
within a certain range of cases it is possible to conclude that the
facts in question are both known and appreciated, and if that is
true the duty of “absolute and perfect candor™ does not require
disclosure.

D.  Competing Obligations to Others

Lawyers normally serve manyv clients, simultancously and se-
quentially. Obligations of confidentiality are owed to all of those
persons. even after the termination of an attorney-client relation-
ship.**' Sometimes the duties of confidentality to one client con-
flict with disclosure obligations to another. A complex body of law
relating to conflicts of interest governs how such cases must be
handled. In the most extreme case. ethics rules require the lawyer
to decline or withdraw from proposed or existing representation.
rather than breach confidentialitv.** However. there is never a

[d.

2300 CFf. Mosror H Freepsan, Uspersi v Lawvers” Evines 39 (1990) (stat-
ing that “the lawver’s role in the decisionmaking process is not a passive one. On the
contrary. the lawver should “exert his best efforts to {e]nsure that decisions of his client are
made only after the client has been informed of relevant considerations™ ™).

231. See, e.g.. In re Roseland Oil & Gas. Inc.. 68 SW.3d 784, 788 (Tex. App.—East-
land 2001, no pet. h.) (stating that “[clients. current and former. have a reasonable expec-
tation that the information provided to an attornev in a professional setting is confidential
in nature™): see also Summerlin v. Johnson, 335 S.E.2d 879, 8831 (Ga. Ct. App. 1985) (stat-
ing that “[tJhe obligation 1o preserve confidences continues after emplovment is termi-
nated ™) Resrarevext (THirD) oF tir Law Goversing Lawyers § 33 emt ¢ (20000
(stating that ~{a] Tawver’s obligation o protect the confidences of a client .. . continues
after the representation ends™).

2320 See In re Roseland Oil & Gas. Inc.. o8 SN 3d at 788 (ordering disqualification
because the attorney was “in a precarious position i which he may he forced to make the
choice between zealously representing his chents and miwintaining the confidentiality of
information received from his former clienis™): Los Angeles County Bar Ass'n Ethics
Comm. Op. 463, 6 Law. Max. Pror Connt o 39 (1991 (requiring withdrawal unless the
lawver obtains consent from a former chient). discussed in Grorerty Co Hazarp, i &
W Wiineas Hopes, Toe Law ok Lawye s 9296 illus, 9-3 (3d ed. 200110 ¢f. Henriksen
vio Great Apn Sy, & Loan, 14 Call Rptr. 2d Isd0 Isa (Call Co App. 1992y stating that
conflicts rules protect confidentiality and that the fiduciary nature of the attornev-client
relationship allows a former chient to seek disqualification of a former attorney possessing
confidential information that is adverse to the former chienty: ABA Comm. on Ethics and
Prof’l Responsibility. Formal Op. 90-358 (1990 (stating that ~“[wlhen the information im-
parted by Ja] would-be client {to whom a duty of confidentiality is owed] s critical to the
representation of an existing or new client in the same or related matter © L. the lawver
must withdraw or decline the representation unfess a waiver of confidentiality has been
obtained™).
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duty to disclose to one client what must be held confidential to
protect another.~** Thus. the demands of “absolute and perfect
candor™ mav compel a lawver to step aside because those duties
cannot be performed. but disclosure obligations never necessitate a
breach of confidentiality.

This point has been recognized by the American Law Institute
on various occasions. For example. in discussing a lawyver's duty to
inform and consult with a client. the commentary to scction 20 of
Restatement (Third) of the Law Governing Lawvers observes
“[s]Jometimes a lawver may have a duty not to disclose information.
for example because it has been obtained in confidence from an-
other client or because a court order limits its dissemination.”™ ™

In a similar vein, the same Restatement opines:

A lawyver mayv deny a client’s request to retrieve. inspect. or copy
documents when compliance would violate the lawver’s duty to an-
other. ... That would occur. for example. if a court’s protective order
had forbidden copying of a document obtainec Jduring discovery
from another party. or if the lawver reasonably believed that the cli-
ent would use the document to commit a crime. . . . Justification
would also exist if the document contained confidences of another
client that the lawyer was required to protect.™

Similarly, the Restatement (Second) of Agency, section 381,
states that:

Unless otherwise agreed. an agent is subject to a duty to use reasona-
ble efforts to give his principal information which is relevant to af-
fairs entrusted to him and which. as the agent has notice. the
principal would desire to have and which can be communicated with-
out violating a superior duty to a third person.™¢

flict-of-interest ruley. The commentary to Rule 1.7 states:

233 Cf Moo Rures o Pror . Cosptor RO LT (20021 (stating the veneral con-

Under some circumstances it may be impossible to nuike the disclosure necessary o
obtain consent. For example. when the lawver represents different chivnis o related
matters and one of the clients refuses to consent to the disclosure necessury o permit
the other client to make an mformed decision. the fawver cannot properiv ask the
latter to consent.

Id. cmt. 19
234 Resrarese~t (Toire) oF rie Law Goversisa Lawyirs § 20 emt d (2000,
2350 /do¥ 46 emt ¢
236, Resvarestest (SEcoND) oF Acesoy § 381 (1958) (emphasis added).
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Consequently. obligations owed (o others constrain the demands of
~absolute and perfect candor.”

E. Client Agreement

Within a broad range. fiduciary obligations. including the duty of
candor. are subject to modification by the parties to the relation-
ship.”"” The general rule is set forth in section 376 of the Restate-
ment (Second) of Agencv. which provides ~[t}he existence and
extent of the duties of the agent to the principal are determined by
the terms of the agreement between the parties. interpreted in light
of the circumstances under which it is made. .. .=

Explaining that provision. the commentary opines:

Thus. the duties . .. of care. . .. of obedience. and . .. of lovaltv . .

[as set forth in various provisions of the Restatement] are inferences

drawn from the conduct of the parties in hight of common experience

and what reasonable men regard as fair. The rules stated in such

Sections are the rules applicable to the normal case. in which the

parties have not made a different agreement. ... [Tlhe parties can
make what agreements they please. .. [with limited excepuons]. ™

The principle that fiduciary parties have the abilitv to vary the
terms of the relationship is also recognized in provisions of the Re-
statement (Third) of the Law Governing Lawvers. which in discuss-
ing the communication obligations of attorneys to clients expressly
provides “[t/o the extent that the parties have not othervise agreed. a
standard of reasonableness under all the circumstances determines

237. See Vincent Robert Johnson. Soliciiaren of Law Fivine Clicius by Departing Pare-
ners and Associates: Torw Fiduciary, and Disciplinars Liabilioe. S5 U Poor o Ry 1 T0A
(T988) (explaining that “liduciary obligations are ~ubiect to alteravon by goreement of the
parties involved™ and discussing the application of that ruee to nwvers chimame law firmsy,

2380 RESTATEMENT {SECOND) o At ey §376 (TYSN) see afve Vi de Ramp v,
Bank of Am. Nat] Trast & Save Ass o0 251 bl Rptrc 3300351 (Call Cu App. TUSS) (statine
that a “bank’s duty as agent is limited to the ~cope of the aeency set torth i the partiey
agreement’ )

2390 Resisrrsi st (Secosn) o Adtse 2 AT0 emi 1 C19RNG

that such agreements between the parties wouid not be entorceable under
in Comment bowhich provides:
The agent's dutios may be atfected by the iliceadiny of the emplovment by the tact that
he or the principal has been fraudulento i which case the rules generadiv apphicable wo
the effect of fraudulent conduct prevail: or by the fact that one of the partios is subject
to a disabilitv or has an immunity from Habvliny o the other,

ld. cmt. b (citations omitted).



790 ST. MARY'S LAW JOURNAL [Vol. 34:737

the appropriate measure of consultation.””* More specifically.
section 19 states: (1) Subject to other requirements stated in this
Restatement, a client and lawyer may agree to limit a duty that a
lawyer would otherwise owe to the client if: (a) the client is ade-
quately informed and consents: and (b) the terms of the limitation
are reasonable in the circumstances.” !

However. there are limits on how far a lawyer and client can
alter the usual “rules of the game.”™** The conduct of lawyers is
constrained by ethical obligations imposed by disciplinary codes.”**
Such codes allow clients to waive certain protections afforded by
the rules. even though other such protections are nonwaivable. For
example. a client may consent to revelation of otherwise confiden-
tial information”** or various low-level conflicts of interests pro-
vided there is full disclosure and informed consent.™** At the other
extreme, the safeguards afforded bv the represented-person rule
generally cannot be waived by the client.”*

Other provisions of the Restatement (Third) of the Law Gov-
erning Lawvers. strongly suggest that the disclosure obligations of
attorneys can be tailored to the needs of the client.™" The sophisti-
cation of the client will be highly relevant as to how far the usual

240. Resrarenest (THirRD) oF e Law GoverNinG Lawyers § 20 ecmt. ¢ (2000)
(emphasis added): of. Burlington N. & Santa Fe Ry. Co. v. Burlington Res. Oil & Gas Co..
390 N.W.2d 433, 438 (N.D. 1999) (holding that although “[ajgency law generally recog-
nizes . .. [that an] agent’s duties to the principal are determined by the parties” agreement
and the nature of the fiduciary relationship[.] . . . if the principal consents o self-dealing by
the agent. the agent must fully and completely disclose all relevant tacts to the principal
unless the agreement provides otherwise™).

2410 See Resvarevest (Tirp) or v Law GovERNING Lawyirs § 19 (20009,

242, Seedd. § 19 illus. 3 (2000) (offering facts on which a client’s agreement "o waive
the requirement of reasonable competence™ would be invalid).

243, See generally Vincent R, Johnson. The Virwes and Limits of Codes in Legal Eih-
ies. T4 Notre Davie JLLL Emtiies & Pos, Por™y 25029236 (20003 (discussing how codes of
legal ethics foster client protection and equality of client treatment),

244 Sees egec Moprr Runss oF Prov't Cospror RoLoga) (2002) (indicating that a
client must give informed consent for fawver to reveal confidential information).

2450 Seececg. Moper Rures oF Pror’t Cospoor R L7(0)(2) €2002) (suggesting that
absent a concurrent conflict of interest, “a lawver may represent a chientil ... the represen-
tation is not prohibited by law™).

246. See Vincent R, Johnson. The Ethics of Communicating with Puaiive Class Mem-
bers. 17 Rev. Liria, 4970502 (1998) (indicating with respect to Model Rule 4.2 and ity
state-law counterparts that “the demands of the Rule cannot be waived by the represented
person whose interests are at stake™).

247, Restaremont (TuirD) oF tHeE Law Gover~Ning Lawyirs § 20 emt. ¢ d (2000).
The Restatement states:
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duties of an attorney can be varied.-*" Consequently. the demands
of “absolute and perfect candor™ are limited by the existence of a
valid lawyer-client agreement to the contrary.”"

F. Harm to Client or Others

Finally, the disclosure obligations of attorneys may be limited if
disclosure would be harmful to the client or others. According to
the American Law Institute:

Under conditions of extreme necessitv. a lawver may properly refuse

for a client’s own benefit to disclose documents to the client unless a

tribunal has required disclosure. Thus. a lawyer who reasonably con-

cludes that showing a psvchiatric report to a mentally ill client is
likely to cause serious harm may deny the client access to the report.

Ordinarily. however, what will be useful to the client is for the client

to decide. ™
The same principles apply when disclosure threatens harm to
third persons.”™  Presumablyv. onlv the rare case will justify
nondisclosure.

The appropriate extent of consultation is itself a proper subject for consultation. The
client may ask for certain information . . . or may express the wish not 1o be consulted
about certain decisions. The lawyer should ordinarily honor such wishes. . . . To the
extent that the parties have not otherwise agreed. a standard of reasonableness under
all the circumstances determines the appropriaie measure of consuliarion. Reasonable-
ness depends upon such factors as the importance of the information or decision, the
extent to which disclosure or consultation has already occurred. the client's sophistica-
tion and interest. and the time and money that reporting or consulting will consume.
So far as consultation about specific decisions 1s concerned. the fawver should also
consider the room for choice, the ability of the client to shape the decision. and the
time available, ... The lawver may refuse to comply with unreasonable chient requests
for information.

Id. (emphasis added).

248, See id. § 19 emt. ¢ (stating that ~[wihen the client is sophisticated in .. . waivers,
informed consent ordinarily permits the inference that the waiver is reasonable™). But see
el § 20 emt b (stating that ~[alrtculate and sophisticated clients wvpically call for frequent
communication with their fawvers when o muatter is important to them™.

249, See also Diane L. Karpman. Fidvcray Obligations and Practical Issies in Drafi-
ing Consenis. i 644 Pracrising Law INstirc nr —Linganion & Apvisisirarive PRAC
oy Covrst Haxnsoor Series 1910193 (20000, available ar WL 644 PLTLit 191 (stating
that in California ~{s]pecific duties and {iduciary obligations can be waived. as long as the
client exceutes an informed written consent™),

250, RestareveNT {Tairp) orF vie Lay Goveryinag Lawvers § 46 emt ¢ (2000)
(citations omitied).

251, See id. ¥ 20 emt. ¢ (referring to harm to “the client or others™).
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Diminished client capacity may also justify a reduced amount of
disclosure, although in such cases “the lawyer must. as far as rea-
sonably possible. maintain a normal client-lawver relationship.™?
Moreover, impaired mental capacitv. while excusing some nondis-
closures. may impose other obligations on attorneys. In Hefner v.
State. in upholding the conviction of an attorney for theft of client
funds. the appellate court held that the trial court did not err in
failing to give a mistake of fact instruction.”™* It wrote: ~[The at-
torney] was not entitled to an instruction on the mistake of fact
defense because his belief that the complainant consented [to the
transfer of funds to the attornev’s operating account] was an unrea-
sonable belief that an ordinary. prudent man acting in a fiduciary
relationship would not have held™ hecause the attornev knew of
the client’s history of psychiatric problems.”™

V. CoNCLUSION

[t is easy to write expansively about the fiduciary obligations of
attorneys. and such rhetoric serves a useful purpose. It reminds
both practitioners and courts that members of the legal profession
have special duties because of the unique role they play in society
and that it is incumbent on all lawvers to adhere to high standards.

However. it is also important to think precisely about the profes-
sional conduct demanded of attornevs. which is to say it is impor-
tant to “think like a lawyer.” A careful review of the cases stating
that lawyers have a duty of “absolute and perfect candor™ to clients
fails to demonstrate that there is a broadly applicable dutv. en-
forceable in civil actions. to disclose information to a client even
when exercise of reasonable care would not call for its disclosure.
Rather. the dutv of absolute and perfect candor™ should be inter-
preted as limited to situations where the interests of attorney and
client are adverse. as in the case of a business transaction. or to the
few areas in which particular rules of conduct call for a high degree
of disclosure. such as the rules relating to conflict of interest. client
property. contract initiation. and scttlement offers. Outside of
these limited contexts. the disclosure obligations of attornevs are
better described by the rule of negligence than by a rule of ~abso-

"
‘sd 1D

S Ado§ 240
- Hefmer v State. 735 SOW.2d 608, 624 (Tex. App.—Dallas 1987, writ ref™d).
S d.
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lute and perfect candor™ an attorneyv must act reasonably in pro-
viding information to the client.

In all situations it is important to remember that the disclosure
obligations of attorneys are limited by a variety of considerations
including scope of representation. materiality. client knowledge.
competing obligations to others. client agreement. and threatened
harm to the client or others. Regardless of whether disclosure obli-
gations are imposed under negligence law or fiduciary dutv law,
these considerations may justify the nondisclosure of information.
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