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THE ETHICAL FOUNDATIONS OF AMERICAN 
JUDICIAL INDEPENDENCE 

Vincent R. Johnson * 

Our Constitution . .. [and] Bill of Rights . .. [contain] protec
tions of individual rights . .. [[important as these guarantees are, 
by themselves they were not a uniquely American contribiltion to 
the art of government. Long before them England had produced 
the Magna Carta, the Petition of Right, and the Declaration of 
Rights. Simultaneously with them in France there was the Decla
ration of the Rights of Man. 

The uniquely American contribution consisted of the idea of 
placing these guarantees in a written constitution which would be 
enforceable by an independent illdiciary. This idea that the rights 
gllaranteed by the Constitution \\ollld he enforced by judges who 
were independent of the executive Ivas something found in no 
other system of government at that time. It was a unique Ameri
can contribution to the theory and practice of government. 

-Chief Justice William H. Rehnquist1 

I. STRUCTURAL FOUNDATIONS OF JUDICIAL INDEPENDENCE 

When one thinks of the independence2 of the American judici
ary, the mind focuses first on federal courts. There have been 
many pivotal cases in which independent judges stood against the 
tides of public opinion or the power of the legislative and executive 

* Associate Dean and Professor of Law. St. Mary's University, San Antonio, 
Texas. B.A., LL.D .. St. Vincent College; J.D., University )f Notre Dame: LL.M., Yale 
University. Fulbright Senior Scholar. Renmin University of China, Beijing (1998). 
Member. American Law Institute. 

1. Chief Justice William H. Rehnquist, Address at Northern Illinois School of 
Law (Oct. 20,1988). 

2. There is a question as to how "judicial independence" should be defined. A 
useful working definition was offered by Jean Reed Haynes. president of the Ameri
can Judicature Society: 

When AJS talks about independent judges or the concept of judicial inde
pendence we mean that judges should be free from undue and inappropriate 
pressures that detract from their ability to interpret laws and apply them to 
the specific facts of the case. 

An Interview with Jean Reed Haynes, President, American Judicature Societv, THE 
THIRD BRANCH: NEWSLETTER OF THE FEDERAL COURTS (Administrative Office of 
the U.S. Courts. Washington, D.C.), Jun. 2001. at 10 (discussing the mission of the 
Center for Judicial Independence). 
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branches. The role of the federal courts in ending segregation,] 
holding presidents accountable,'! according women equal treat
ment,S and protecting the rights of the accused6 come to mind. 

Most lawyers and many citizens could recall the federal constitu
tional bases for judicial independence. Article III mandates that 
positions be filled through appointment by the President and con
firmation by the Senate.7 That formidable selection process almost 
invariably ensures that federal judges are intelligent, well educated, 
and professionally experienced. Those qualities are conducive to 
judicial independence. In addition, federal judges enjoy the follow
ing constitutional guarantees: life tenure during good behavior,s 
non-reducible compensation,9 and removal only through impeach
ment. 10 These protections free federal judges from the need to be
have in politically advantageous ways in order to keep their 
positions.]] They also insulate judges from retribution when they 
make unpopular decisions. 12 

3. E.g., Brown v. Bd. of Educ., 347 U.S. 483 (1954) (rejecting the doctrine of 
"separate but equal" in the public elementary school context). 

4. E.g., Clinton v. Jones, 520 U.S. 681 (1997) (holding that the Constitution does 
not afford the president temporary immunity from civil damages litigation arising out 
of events that occurred before he took office); United States v. Nixon, 418 U.S. 683 
(1974) (holding that the president's interest in confidentiality did not outweigh the 
Watergate special prosecutor's need for tape recordings and documents); Youngstown 
Sheet & Tube Co. v. Sawyer. 343 U.S. 579 (1952) (seizure of steel mills was not within 
the constitutional power of the president). 

5. E.g., United States v. Virginia, 518 U.S. 515 (1996) (holding that Virginia vio
lated the equal protection clause by excluding women from a citizen-soldier program 
offered at a military college). 

6. E.g., Miranda v. Arizona, 384 U.S. 436 (1966) (holding that police must inform 
suspects of their rights before questioning them during custodial interrogation). 

7. U.S. CONST. art. II, § 2. 
8. U.S. CONST. art. III. § 1 ("The Judges, both of the supreme and inferior 

Courts, shall hold their Offices during good Behaviour. ") 
9. U.S. CONST. art. III. § 1 ("The Judges, both of the supreme and inferior 

Courts, ' .. shall, at stated Times, receive for their Services, a Compensation, which 
shall not be diminished during their Continuance in Office. ") 

10. U.S. CON ST. art. II. § 4 ("The President. Vice President and all civil Officers of 
the United States, shall be removed from Office on Impeachment for. and Conviction 
of. Treason, Bribery, or other high Crimes and Misdemeanors.") 

11. Troy A. Eid, Judicial Independence and Accountability: The Case Against 
Electing Judges, COLO. LAW., July 2000, at 71. 

[d. 

At the founding of our country, Alexander Hamilton argued in Federalist 
No. 78 that judicial independence was so important that federal judges must 
be appointed for life. "Nothing will contribute so much ... to the indepen
dent spirit in the judges." Hamilton argued, "as the permanent tenure of 
judicial offices." 

12. While judges must be accountable through appellate review for their decisions, 
they need to be protected from unfair ad hominem attacks. Cf Hon. Susan Weber 



2002] ETHICAL FOUNDATIONS 1009 

State judges may be less independent than their federal counter
parts. Indeed, it has been remarked that "The state court house is, 
if anything. too close to the state legislative house .... "13 In many 
states, particularly those where judges are elected at some or all 
levels,l.\ the screening process can be considerably less rigorous 
than in the federal courts. IS Elections are frequently decided not 
by qualifications (about which the voting public often knows little) 
but by advertising. Campaign contributions that buy advertising 
undermine judicial independence l6 by clouding the exercise of ju
dicial judgment with considerations related to financial obliga
tion. 17 Also, state judges typically must win re-appointment or re
election on a relatively frequent basis,18 sometimes every four or 

Wright. In Defense of Judicial Independence. 25 OKLA. CITY U. L. REV. 633. 635 
(2000) ("A judge who is concerned that his or her rulings might affect his or her 
career is a judge who might lose focus on the most important of judicial duties: to 
maintain the rule of law.") 

13. Ellen Ash Peters. Comm( n Law Judging in a Statutory World: An Address. 43 
U. PITT. L. REV. 995. 1007 (1982). 

14. Sources differ as to the number of states that elect judges. although the num
ber is considerable. Compare Eid. supra note 11. at 72 (a[T]wenty-one states elect 
appellate judges. trial judges, or both, either through partisan or non-partisan elec
tions. The remaining states use some form of appointment process, and most of those 
have a merit plan component."), with William V. Dorsaneo. Opening Comment to the 
March 1999 Roy R. Ray Lecture "Judicial Independence and Democratic Accountabil
ity in the Highest State Courts," 53 SMU L. REV. 255, 257 (2000) ("Although forty 
states elect or re-elect some of their judges, only nine states, including Texas, do so 
with regard to higher State Court judges through partisan judicial elections"). 

15. See generally Kathy Walt, Interest Continues to Grow in Appeals Court Races. 
HOUSTON CHRON., Feb. 20, 2000 at 1 (describing a judge elected to the Texas Court of 
Criminal Appeals in 1996 despite "campaign trail confessions that he had. indeed. lied 
about his background and the extent of his legal experience"). 

16. Eid. supra note 11. at 72 (aThe increasingly high cost of judicial campaigns is 
well documented. In 1986. the two candidates for chief justice of the Ohio Supreme 
Court spent more than $3 million. Two years later. candidates for the six open seats 
on the Texas Supreme Court raised more than $10 million.") 

17. Cf Jerome J. Shestack. President's Message: The Risks to Judicial Indepen
dence. A.B.A. L June 1998. at 8 ("[A] judge who owes a seat to contributions from 
politicians. labor leaders. corporate executives or lawyers suffers from a tarnished 
independence. ") 

18. See AM. BAR ASS'N. AN INDEPENDENT JUDICIARY: REPORT OF THE ABA 
COMMISSION ON SEPARATION OF POWERS AND JUDICIAL INDEPENDENCE (1997). 
http://www.abanet.orglgovaffairs/judiciaryIr5.html. 

Unlike federal judges. the vast majority of state systems provide for the se
lection or retention of judges through some form of popular election. Eight 
states select judges through partisan elections. Thirteen do so through non
partisan elections. Of the remaining twenty-nine states. initial appointments 
are made by the governor or legislature in six states. and by some form of 
merit selection commission in twenty-three states. but in seventeen of those 
twenty-nine, the judges stand for reelection or retention election. In total, 
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six years.19 With the shadow of the next campaign looming, it can 
be hard to focus on doing what is right under the law and the facts, 
rather than doing what is popular. 

There are other obstacles to state judicial independence. The fi
nancial provisions for state judicial service and retirement are 
sometimes inadequate to attract or retain well qualified judges.20 

Controversial rulings may result in legislatures withholding salary 
increases or reducing appropriations for the judicial system as a 
whole. 2

! And criticism fueled by single-issue politics may cause 
good judges to be swept from office by elective or appointive au
thorities, or to voluntarily resign. 22 Indeed, in some recent in
stances, judges have even been threatened with physical violence 
because of their decisions.23 It has also been argued that state sys-

Id. 

then, state judges are subject to election, reelection or retention election in 
thirty-eight states. 

19. For example. in Texas. state district judges are elected every four years. see 
TEX. CONST. art. Y, ~ 7, and state court of appeals justices are elected every six years. 
see TEX. CONST. art. Y. § 4. 

20. See generally BERNARD S. MEYER, JUDIC!.\'. RETIREMENT LAWS OF THE FIFTY 
STATES AND THE DISTRICT OF COLUMBIA 15-16. n-26. 36-41 (1999) (discussing wide 
variations in retirement benefits and compensation for judicial services rendered by 
retired judges). 

21. AM. BAR ASS'N, AN INDEPENDENT JUDICIARY: REPORT OF THE ABA COM
MISSION ON SEPARATION OF POWERS AND JUDICIAL INDEPENDENCE (1997). http:// 
www.abanet.orglgovaffairs!judiciaryIr5.html (reporting that "a representative of the 
Conference of Chief Justices characterized 'the ability of legislatures to ... determine 
our budgets' as 'one of the greatest threats to judicial independence ... at the state 
level"'). 

22. Stephen B. Burbank, The Architecture of ludicial Independence, 72 S. Cal. L. 
Rev. 315, 316 (1999) ("Today judges in some states are losing their offices because 
decisions with which they are associated have become lightning rods for the purveyors 
of single-issue politics.") 

23. See Jerome J. Shestack. President's Message: The Risks to ludicial 
Indpendence, 84 A.B.A. J. 8 (1998). 

ld. 

Threats of physical violence against judges are on the rise. An example is 
the menacing messages to the chief justice of Oklahoma by organized militia 
groups angered by the court's decisions limiting the ability of such groups to 
act illegally. Obviously, this has a chilling effect on the court. 
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terns imposing mandatory retirement based on age~-I judi-
cial independence.2s 

Despite these threats, one could make a strong case that state 
judges often exercise a high degree of judicial independence. An 
excellent example is the transformation of American tort law dur
ing the twentieth century. During the 1900s, state judges led the 
fight to make the rules governing accident compensation more re
sponsive to the needs of injured persons and the public interest in 
deterring accidents.26 State judiciaries have also sometimes sur
passed the federal courts in protecting individual rightsY Thus, it 

24. See ABA. STANDARDS FOR STATE JUDICIAL RETIREMENT STANDARD 5 CMT. 
C (2000). 

Id. 

The provisions of jurisdictions that mandate retirement for age are far from 
consistent. Twenty-four states require retirement on attaining 70. or at the 
end of the year in which age 70 is attained. However, a number of those 
provisions are not absolute: sixteen of the states make exceptions to the 
stated requirement. In addition. four states set the age for mandatory retire
ment at 72, one at 73, the Di~irict of Columbia at 74, and eight states at 75. 
In these jurisdictions. too, there are a number of exceptions. 

25. Christopher R. McFadden. Judicial Independence. Age-Based BFOOS. and the 
Perils of Mandatory Retirement Policies for Appointed State Judges, 52 S.c. L. REV. 
81, 134 (2000) (stating that mandatory retirement policies threaten judicial 
independence ). 

26. Cf PETER W. HUBER, LIABILITY: THE LEGAL REVOLUTION AND ITs CONSE
QUENCES 5-7 (1988) (criticizing the reformulation of American tort law which began 
at mid-century with the efforts of academics and judges and ultimately "changed the 
common law as profoundly as it had ever been changed before"). reviewed by Vincent 
R. Johnson, Liberating Progress and the Free Market from the Specter of Tort Liability. 
83 Nw. U. L. REV. 1026. 1045 (1989). 

27. See generally William J. Brennan. Jr., Slate Constitutions and the Protection of 
Individual Rights. 90 HARV. L. REV. 489 (1977). Commenting on the Brennan article. 
an author who recently served as chief justice of the Connecticut Supreme Court 
wrote: 

[Justice Brennan's 1 famous 1977 article. "State Constitutions and the Protec
tions of Individual Rights." was an eloquent and cogent reminder that be
cause of dual sovereignty. state law and state courts could play an important 
role as guarantors of civil and political rights. His article was a clarion call to 
lawyers and judges not to overlook the capacity of state law. especially state 
constitutional law, to assist in the pursuit of justice for all .... 

Twenty years later. the judges and justices of the state courts have taken 
Justice Brennan's message to heart by undertaking innovative measures to 
protect individual rights through state constitutions and through indepen
dent interpretations of the Federal Constitution .... 

Ellen A. Peters. Capacity and Respect: A Perspective on the Historic Role of the State 
Courts in the Federal System, 73 N.Y.U. L. REV. 1065. 1066-67 (1998): see also Judith 
S. Kaye. Stale Courts at The Dawn of a New Century: Common Law Courts Reading 
Statutes And Constitutions. 70 N.Y.U. L. REV. 1. 13 (1995) (discussing cases in which 
state courts have concluded that their own constitutions afford greater protection 
than the minimum floor provided by the federal Constitution). 
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would be inaccurate and unfair to suggest that state courts are sub
servient to the other state government branches or the whims of 
public opinion. 

If both the federal and state judiciaries exhibit judicial indepen
dence, then judicial independence is not simply a function of provi
sions governing judicial selection, compensation, and retention of 
office, which differ greatly among the federal and state govern
ments. There must be other factors that have allowed judicial inde
pendence to flourish in America in a way that has often not been 
the case in other countries. 2R 

One factor easily overlooked, but quite significant, is the judicial 
ethical norms that have developed in the United States. These 
norms shape the conduct of American judges on a daily basis and 
give concrete meaning to the idea that judges should be free from 
undue or inappropriate pressures when performing the duties of 
office. 

In focusing primarily on these types of threats, this article is con
cerned mainly with threats to "decisional" judicial independence, 
rather than "institutional" independence.29 However, to the extent 

28. See generally Johannes Cahn, Judicial Independence: Controversies on the Con
stitutional Jurisdiction of the Court of Final Appeal of the Hong Kong Special Adminis
trative Region, 33 INT'L LA. 1015 (1999) (discussing judicial independence issues 
arising under China's "one country, two systems" policy); Laifan Lin, Judicial Inde
pendence in Japan: A Re-Investigation for China, 13 COLUM. J. ASIAN L. 185 (1999) 
C'[IJn the history of Asian countries such as China and Japan. judicial power and 
administrative power have long been one integrated mass. and thus, it is difficult to 
establish an independent image of judicial power. which may be the situation in China 
today"); Myint Zan, Judicial Independence in Burma: No March Backwards Towards 
the Past. 1 ASIAN-PAC. L. & POL'y J. 5.1 (200 I) (discussing how the military "eroded 
and extinguished the independence of the judiciary in Burma"); see also Vincent Rob
ert Johnson. The French Declaration of the Rights of Man and Citizens of 1789, the 
Reign of Terror, and the Revolutionary Tribunal of Paris. 13 B.C. INT'L & CaMP. L. 
REV. 1. 14-24 (1990) (discussing how the absence of an independent judiciary to pro
tect individual rights contributed to abuses during the French revolution). 

29. Shirley Abrahamson describes the difference between the two concepts as 
follows: 

Scholars speak of two overlapping types of judicial independence: first, insti
tutional judicial independence (sometimes referred to as branch indepen
dence). and second, individual judicial independence (sometimes referred to 
as decisional independence). 

Institutional judicial independence. or branch independence, em'lodies 
the concept that the judiciary is a separate branch of government acting in
dependently of the legislative and executive branches. Institutional judicial 
independence involves the relations between the branches of government 
and is closely related to the separation of power doctrine. Under our form of 
government. the judicial branch checks over-concentrations of power in the 
executive and legislative branches. Although an independent branch, the ju
diciary is dependent on the executive and legislative branches for funding. 
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that the relevant ethical norms have been codified in all states and 
are enforced by disciplinary tribunals, there is obviously an impor
tant institutional dimension to these norms. Without these en
forceable norms,30 the concept of American judicial independence, 
as manifested in the conduct of judges, would be uncertain, widely 
variable, and perhaps unrecognizable. 

II. RULES OF JUDICIAL ETHICS BEARING ON 

JUDICIAL INDEPENDENCE 

The principal guide on issues involving the conduct of the judici
ary is the ABA Model Code of Judicial Conduct (the Judicial Eth
ics Code)Y The current code and its predecessor32 have 
influenced the law throughout the country.:B It must be empha-

for establishing the court structure and jurisdiction of the courts, and often 
for selection of judges. Institutional judicial independence refers to indepen
dence of the judiciary as a body. Institutional judicial independence in turn 
serves individual judicial independence. 

Individual judicial independence, or decisional independence, embodies 
the concept that individual judges decide cases fairly, impartially, and ac
cording to the facts and the law, not according to whim, prejudice, fear, or 
the dictates of the legislative or executive branches or the latest public opin
ion poll. Individual judicial independence is crucial to ensuring that each 
case is resolved according to the law. Individual judicial independence is 
thus a means to an end-the end being the resolution of disputes based on 
law. 

Shirley S. Abrahamson, Courtroom with a View: Building Judicial Independence with 
Public Participation, 8 WILLAMETTE J. INT'L L. & DISP. RESOL. 13, 15-16 (2000); see 
also Thomas L. Cooper, Attacks on Judicial Independence: The PBA Response, 72 P A. 

B. ASS'N Q. 60, 61 (2001). 

ld. 

There are two separate sides to the judicial independence coin. One side 
takes the form of "decisional" independence, or the right of each judge to 
decide a matter before him free of outside pressure or influence. The other 
side of the coin is "institutional" independence, or the right of the entire 
judicial system, as a separate branch of government, to be free from outside 
attack by individuals or by other branches of the government. 

30. See generally Randy J. Holland & Cynthia Gray, Judicial Discipline: Indepen
dence with Accountability, 5 WIDENER L. SYMP. J. 117, 125-37 (2000) (discussing the 
state judicial conduct organizations and federal judicial councils that enforce judicial 
ethics rules). 

31. MODEL CODE OF JUDICIAL CONDUCT (1990). 
32. MODEL CODE OF JUDICIAL CONDUCT (1972). 
33. A brief history of judicial ethics codes states: 

In 1924. the ABA adopted the Canons of Judicial Ethics. During the 1960s, 
the federal Judicial Conference of the United States developed standards for 
federal judges. Soon after the ABA adopted the Model Code of Profes
sional Responsibility [in 1969]. the ABA appointed a commission to produce 
a revised code of conduct for judges. The resulting document ... [was] the 
1972 Code of Judicial Conduct. In 1990, the ABA replaced the 1972 Code 


