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gorization, it is of questionable value if it prevents a court from applying new
community standards to classifications created over a century ago.

The court in Mariorenzi decided that the existing standards of care toward
trespassers conferred upon a landowner the privilege of indifference toward
the welfare of others, including foreseeable child trespassers. Such a privi-
lege is not in keeping with the general development of negligence law, and
no more justifiable in regard to land than it is in the case of other injury-
causing activities. 26

Since the Mariorenzi decision was based upon the court's apparent percep-
tion of a new social consciousness held by today's society, it follows that if
their perception was inaccurate, then the resulting legal conclusion could have
serious defects. Unfortunately, the court failed to explain the specific eco-
nomic and social factors existing in Rhode Island that caused them to abro-
gate established precedent, and then to couch their holding in the following
undefined general language: [W]hether ,the owner has used reasonable care
for the safety of all persons reasonably expected to be upon the premises. '27

The absence of an explanation by the court weakens the Mariorenzi decision
as persuasive authority in future attempts to abolish the categories in other
jurisdictions. ,For example, in a jurisdiction such as Texas the following
observation could be offered: Although in an urban, densely populated state
like Rhode Island abolition of the categories may be necessary, it is un-
necessary and undesirable in a jurisdiction characterized by extensive land
holdings, and a predominant agrarian and ranching class.

The proposition that it would be economically unfeasible to expect land-
owners with vast holdings to take the steps necessary to meet the Mariorenzi
standard of reasonable care toward all foreseeable entrants deserves careful
consideration. Presumably, if the Texas Supreme Court were faced with a
landowner immunity question it would continue to adhere to the classifica-
'tions, or create a new subclass if the harshness or inequity of the situation
dictated such a development. Contrary to the premise that continual sub-
classification only adds to the confusion in this area, a cogent argument can
be offered that the judiciary creates exceptions within the classification sys-
tem in an attempt to meet perceived social needs in specific limited instances.
This judicial action may be contrasted to extensive modifications of tort law
which should be left to the legislature. Undoubtedly the court in Mariorenzi
has taken a drastic step in completely overturning established law within its
jurisdiction. However, although the ultimate effects of the decision remain
in some aspects undeterminable, the predictable results should be beneficial.

26. See 2 F. HARPER & F. JAMES, THE LAW OF TORTS § 27.3, at 1440 (1956). See
generally Calabresi, THE COSTS OF ACCIDENTS: A LEGAL AND ECONOMIC ANALYSIS
(1970); 2 F. HARPER & F. JAMES, THE LAW OF TORTS § 16.1, at 896-962 (1956); Mc-
Neice & Thornton, Is the Law'of Negligence Obsolete?, 26 ST. JOHN'S L. REV. 255,
261-62 (1952).

27. Mariorenzi v. Joseph Di Ponte, Inc., 333 A.2d 127, 133 (R.I. 1975) (emphasis
added).
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CASE NOTES

Under the classification system the duty of a landowner was often estab-
lished as a matter of law. 28 With the abolition of the categories in Rhode
Island and the resultant increase in jury trials, the triers of fact will now have
the burden of deciding not only what the facts are, but whether the defen-
dant's conduct has conformed to that of a reasonable prudent man under like
or similar circumstances. Such a development is in accordance with general
negligence law. 29 Whether or not the increased frequency of jury trials will
affect the outcome of particular cases remains to be seen. Continuing con-
troversy exists concerning the often repeated proposition that the use of a
jury will result in more verdicts for the plaintiff. 30 This proposition remains
to be proven conclusively, and even if true, no legitimate objection should
be encountered. The court in Mariorenzi apparently believed that the lia-
bility of a landowner for injuries to entrants upon his property should be de-
cided according to the "reasonable prudent man" standard. The proper body
for deciding whether an individual has acted in accordance with that standard
is the jury.

'Rhode Island apparently dispensed with the common law classifications,
while simultaneously referring to the "status of the invitee" as continuing to
have evidentiary value; therefore, the question remains as to what effect the
classifications will have upon future decisions. The types of entrants which
will receive the greatest benefit under the new standard of care are both the
adult and the child trespasser. Formerly in Rhode Island both categories
received the same extremely limited duty of care.81 The benefit which a fu-
ture child trespasser will receive under the reasonable care standard is ex-
emplified by the Mariorenzi case. Presumably, under previous Rhode Island
law, the plaintiff would have been unable to recover for his child's wrongful
death. Even if the court had been able to apply Section 332 of the Re-
statement (Second) of Torts retroactively, recovery would have been allowed
only if that section's specific conditions had been met.a2  The Restatement
frequently has not been applied when the cause of a plaintiff's injury was
a natural as opposed to a man-made condition on the defendant's land, or

28. E.g., Dodge v. Church of Transfiguration, 259 A.2d 843, 845 (R.I. 1969);
Carlisle v. J. Weingarten, Inc., 137 Tex. 220, 221, 152 S.W.2d 1073, 1074 (1941).

29. See Smith v. Arbaugh's Restaurant, Inc., 469 F.2d 97, 102 (D.C. Cir. 1972),
cert. denied, 412 U.S. 939 (1973); Beauchamp v. Los Gatos Golf Course, 77 Cal. Rptr.
914, 919 (Dist. Ct. App. 1969).

30. See Kalven, The Dignity of the Civil Jury, 50 VA. L. REV. 1055 (1964). The
author in commenting upon the University of Chicago Jury Project states that their sur-
vey revealed that in a personal injury case the judge and jury would have agreed in 79%
of the cases, and "that the judge disagrees with the jury because he is more pro-plaintiff
about as often as the jury disagrees with him because it is more pro-plaintiff." Id.
at 1064-65. See generally C. JOINER, CIVIL JUSTICE AND THE JURY 65 (1962).

31. Cases cited note 21 supra.
32. RESTATEMENT (SEcoND) OF ToRTs § 332 (1965).
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when the cause of the injury was a water hazard such as the one in Marior-
enzi.83

The foreseeable adult trespasser is a category which has caused some juris-
dictions to delay abolishing the common law distinctions, because of -the be-
lief that an overly severe burden upon landowners will be created. 34 In
jurisdictions which do not permit exceptions to the trepasser category, the sole
imposition of a standard of reasonable care conceivably could result in a
great number of recoveries which under the common law classification system
would never have proceeded past the preliminary pleadings. Some jurisdic-
tions, however, have carved out liberal exceptions to the duty owed to a tres-
passer.8 5 Examination of these exceptions reveals that they are based upon
the element of foreseeability. In these jurisdictions, decisions under a rea-
sonable care standard, similar to that found in Mariorenzi, would probably
be consistent with those arrived at under the traditional classification system.

Although injured plaintiffs should benefit under the new standard of care,
the Mariorenzi decision might impose an overly severe burden upon property
owners. A landowner's liability, however, will now be based upon the gen-
eral rules of negligence; a plaintiff must still be able to prove that a duty
existed and a breach occurred, factors heavily dependent upon the nature of
the plaintiff's entry.86

Some jurists have contended that by abolishing the classification system,
the courts are usurping a legislative function.3 7 Legislation is the most direct
method for achieving such abolition, but as emphasized by Mr. Justice Suther-
land, writing for the United States Supreme Court in Funk v. United
States,38 while legislative bodies have the power to change old rules of law,
nevertheless when they fail to act, it is the duty of the court to bring the
law "in accordance with present day standards of wisdom and justice rather
than with some outworn and antiquated rule of the past."'39 The court in
Mariorenzi adopted the dictum of Mr. Justice Sutherland and cast aside a
judicial creation which it believed was no longer suited to contemporary so-
ciety.

33. Cases cited note 12 supra.
34. Mounsey v. Ellard, 297 N.E.2d 43 (Mass. 1973); Peterson v. Blalach, 199

N.W.2d 639, 642 (Minn. 1972).
35. See Southern Ry. v. Campbell, 309 F.2d 569, 572 (5th Cir. 1962) (reasonable

care due to frequent known trespassers); Gulf, C. & S.F. Ry. v. Russell, 125 Tex. 443,
447, 82 S.W.2d 948, 951 (1935) (duty of reasonable care arises if trespassers are antici-
pated and dangerous activities are being conducted).

36. See Smith v. Arbaugh's Restaurant, Inc., 469 F.2d 99 (D.C. Cir. 1972) (con-
curring opinion), cert. denied, 412 U.S. 939 (1973); McGarvey v. Pacific Gas & Elec.
Co., 95 Cal. Rptr. 894, 898-99 (Dist. Ct. App. 1971).

37. Rowland v. Christian, 70 Cal. Rptr. 97, 105 (1968) (dissenting opinion);
Mariorenzi v. Joseph Di Ponte, Inc., 333 A.2d 127, 135 (R.I. 1975) (dissenting
opinion).

38. 290 U.S. 371 (1933).
39. Id. at 381-82.
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