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I. INTRODUCTION

Women make up seventy percent of the world’s one billion poorest
people.? On a daily basis, an average of 1,440 women around the world
die due to pregnancy complications, defective abortions, miscarriage, or
while giving birth.> A woman living in the United States has a one in

2. Reproductive Equality, BostoNn GLOBE, Mar. 8, 2001, at A16, available at 2001 WL
3922822.

3. See id. (calculating that every minute of every day (60 minutes x 24 hours = 1440
women) a woman somewhere in the world dies during childbirth complications).
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3,500 chance of dying as a result of her pregnancy.* In contrast, a woman
living in a developing country, such as Ethiopia, has a one in seven
chance of dying from pregnancy complications.” One factor contributing
to the difference between mortality rates of women in developing coun-
tries versus women in developed countries is access to family planning
services.® As we continue into the millennium, women in developing
countries are about to face more hardships when trying to access family
planning services.” On January 22, 2001, President George W. Bush rein-
stated the Mexico City Policy,? also known as the Global Gag Rule.®
Consider the story of Min Min Lama, a thirteen-year-old girl from Ne-
pal.'® Min Min was raped by a relative and became pregnant.’’ At the
time of her rape, abortion was illegal under any circumstance in Nepal.'?
Min Min tried to conceal the rape and resulting pregnancy from her fam-
ily; however, she was unsuccessful.’® A family member realized that Min

4. Family Planning Saves Lives, SouTH FLORIDA SUN-SENTINEL, May 15, 2001, at
14A, available at 2001 WL 2677662 (stating that an American woman’s chance of dying
from pregnancy complication is one in 3,500). But see Reproductive Equality, supra note 2
(stating that one in 3,750 American women die from pregnancy complications).

5. Family Planning Saves Lives, supra note 4; Reproductive Equality, supra note 2.

6. See Reproductive Equality, supra note 2.

7. Family planning is defined as “a program to regulate the number and spacing of
children in a family through the practice of contraception or other methods of birth con-
trol.” Your Dictionary.com, at http://www.yourdictionary.com/ahd/f/f0028000.htm| (last
visited Jan. 18, 2003).

8. President’s Memorandum on Restoration of the Mexico City Policy, 37 WEEKLY
Comp. Pres. Doc. 216 (Jan. 29, 2001).

9. CrR. FOR REPROD. RIGHTS, THE BusH GLoBAL GAG RULE: A VIOLATION OF IN-
TERNATIONAL HUMAN RIGHTS AND THE U.S. ConsTITUTION (2001), http://www.reproduc-
tive.org/pub_art_ggr.html (last visited Mar. 31, 2003) [hereinafter A VIOLATION OF
INTERNATIONAL HuMAN RiGHTS AND THE U.S. ConsTiTUTION] (stating the Global Gag
Rule prohibits foreign non-governmental organizations from utilizing monies to provide
accurate and full information about “all legal medical options to female patients, perform
legal abortions, or lobby their own governments for abortion law reform”).

10. See Isabelle Lindenmayer, Fighting the Global Gag Rule, NaTION, Aug. 23, 2001
available ar http://www.thenation.com/doc.mhtml!?i=20010820&s=lindenmayer20010823
(last visited Jan. 21, 2003); Mexico City Policy: Effects of Restrictions: Hearings Before the
Senate Foreign Relation Comm., 107th Cong. (2001) (statement of Dr. Nirmal K. Bista,
Director General, Family Planning Ass’n of Nepal) [hereinafter Hearings, statement of Dr.
Nirmal K. Bista] available at 2001 WL 21757633.

11. See Hearings, statement of Dr. Nirmal K. Bista, supra note 10; see also
Lindenmayer, supra note 10.

12. Id. (stating that Nepal has one of the most severe abortion laws in the world in
terms of punishment); Women’s Groups Hail Passage of Abortion Bill, KaATHMANDU PosT,
Sept. 27, 2002, available at http://www.nepalnews.com.np/contents/englishdaily/ktmpost/
2002/sep/sep28/index.htm (last visited Feb. 10, 2003) (noting the passage of the 11th
Amendment Bill that legalized abortion in certain circumstances).

13. Hearings, statement of Dr. Nirmal K. Bista, supra note 10.
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Min was pregnant and consulted with other relatives to arrange for an
abortion.' Despite the risk of death, Min Min had the illegal abortion
which was arranged by her family members.'> When one of Min Min’s
relatives informed the authorities about the abortion,!® Min Min was
charged with the crime of “having an abortion” and sentenced to twenty
years in prison.'” In cases such as Min Min’s, it is vital to a woman’s
mental and physical safety to have abortion available as an option. Fur-
ther, should a woman choose to include abortion as a family planning
option she should have access to neutral information regarding abortion
in order to make an educated choice.

The purpose of this comment is to examine President Bush’s Global
Gag Rule and its effect on women in developing countries. Part II con-
sists of the history of foreign assistance programs and how their develop-
ment led to the implementation of the Mexico City Policy. This will
include an in-depth examination of the creation of the United States
Agency for International Development and its connection with the Mex-
ico City Policy. Part III discusses the role of non-governmental organiza-
tions in women’s rights. Part IV covers the interpretation of the Mexico
City Policy, including restrictions, exemptions, allowances, verification,
and sanctions. The chilling effects of the Mexico City Policy are discussed
in Part V. Part VI examines specific countries affected by the Mexico
City Policy and categorizes them according to their respective abortion
laws. A brief discussion of the Mexico City Policy and ways in which it
runs counter to international treaties follows in Part VII. Part VIII is an
overview of the case law challenging the constitutionality of the Mexico
City Policy. Lastly, this Comment includes a proposal that the United
States Congress work to repeal the Global Gag Rule or, at the very least,
partially repeal a section of the policy to limit its effect.

II. HisTtory

The creation of the United States’ foreign assistance policy began with
the conclusion of World War II and subsequent development of the Mar-
shall Plan in 1948.'® The Marshall Plan was specifically designed to be

14. 1d.

15. Id.

16. Id.

17. Lindenmayer, supra note 10. After serving two years in prison, Min Min was re-
leased from prison due to the lobbying efforts of the Family Planning Association of Nepal,
a non-governmental organization which led a campaign to change the abortion laws in
Nepal. Hearings, statement of Dr. Nirmal K. Bista, supra note 10.

18. See U.S. AGENCY FOR INT’L DEv., A HisToRY OF FOREIGN AssisTANCE (2001), at
http://www.usaid.gov/about/usaidhist.html (last visited Jan. 5, 2002). The Marshall Plan
was established on April 2, 1948. Jd.
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only a temporary emergency recovery program for the stabilization of
Europe; thus United States aid provided by the Plan ended in 1951."°
However, United States foreign assistance did not come to a complete
halt. Throughout the 1950s, Congress continued to develop foreign assis-
tance programs, and made financial aid available to nations worldwide.?°

During the United States presidential campaign of 1960, aid to devel-
oping countries became a significant issue as Americans and Congress
grew less supportive of the existing programs.?' After his election to the
presidency in 1960, John F. Kennedy and his administration made a com-
mitment to the reorganization of foreign assistance programs.?® This re-
organization of the foreign assistance programs became known as the
Foreign Assistance Act (FAA)?? and was passed by Congress on Septem-
ber 4, 1961.2* The United States Agency for International Development
(USAID) was established by President John F. Kennedy shortly after
Congress passed the FAA of 1961.2° USAID is a foreign assistance
agency that focuses on providing long-range economic and social devel-
opment support to developing nations worldwide.?®

19. See id. (describing the Marshall Plan as an “emergency tool of assistance”); H.R.
REep. No. 80-1585, at 1 (1948), reprinted in 1948 U.S.C.C.A.N. 1349 (declaring that the
European recovery program was to continue until 1952).

20. See U.S. AGENCY FOR INT'L DEV., supra note 18 (discussing the various foreign
aid programs implemented throughout the 1950s). In 1951, Congress passed the Mutual
Security Act, which provided foreign aid by combining military and economic programs
along with technical assistance. Mutual Security Act of 1951, Pub. L. No. 82-165, § 2, 65
Stat. 373 (1951) (repealed 1954). In 1953, the Foreign Operations Administration was cre-
ated to combine economic and technical assistance globally. Reorg. Plan No. 7 of 1953, 18
Fed. Reg. 4541, reprinted in 5 U.S.C. app. at 1499 (1994), and in 67 Stat. 639 (1953). Two
years later, the Foreign Operations Administration was terminated and its duties trans-
ferred to the International Cooperation Administration (ICA). Exec. Order No. 10610, 20
Fed. Reg. 3179 (May 9, 1955), 1955 WL 6642. In 1954, food aid commenced through the
Food for Peace program and developmental and security assistance was provided by the
Mutual Security Act of 1954. See Agricultural Trade Development and Trade Assistance
Act of 1954, Pub. L. No. 83-480, § 101, 68 Stat. 454, 455 (1954) (codified as amended at 7
U.S.C. § 1691 (1994)); Mutual Security Act of 1954, Pub. L. No. 83-665, § 101, 68 Stat. 832,
833 (1954) (repealed 1961). The revised Mutual Security Act of 1957 created the Develop-
ment Loan Fund (DLF), which was the lending institution for the ICA. Mutual Security
Act of 1957, Pub. L. No. 85-141, § 202, 71 Stat. 355, 357-58.

21. U.S. AGENCY FOR INT’L DEV., supra note 18.

22. Id.

23. Pub. L. No. 87-195, 75 Stat. 424.

24. Foreign Assistance Act of 1961, Pub. L. No. 87-195, 75 Stat. 424; U.S. AGENCY
FOR INT’L DEv., supra note 18.

25. Exec. Order No. 10973, 26 Fed. Reg. 10469 (Nov. 3, 1961) (ordering the establish-
ment of the Agency for International Development); see also U.S. AGENCY FOR INT'L
DEev., supra note 18 (describing historical development of USAID program).

26. U.S. AGgency For INT’L DEV., supra note 18.
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In addition to the organizational issues affecting foreign aid, popula-
tion control concerns began affecting United States foreign assistance
programs throughout the 1960s.?’ The United States, under the leader-
ship of President Lyndon B. Johnson, began to actively promote popula-
tion control policies in developing countries.?® The FAA of 1963 was
amended in 1967 to expand the capabilities of USAID in an effort to
promote birth control in developing countries.?® This allowed USAID to
distribute contraceptives and offer financial assistance to both govern-
mental and non-governmental organizations (NGOs) in developing
nations.*®

By the early 1970s, Congress was yet again ready to reform foreign
assistance programs.®® This reform included new categories, such as fam-
ily planning, in an effort to focus on the “basic human needs” of individu-
als in developing countries.>> In 1973, Republican Senator Jesse Helms
sponsored the Helms Amendment to the FAA of 1961.>3 The Helms
Amendment prohibits the use of American dollars for the performance
of abortion, to encourage or compel a person to practice abortion, or to
research abortion.>* Essentially, the Helms Amendment restricts govern-
mental organizations and NGOs from using funds received from USAID

27. See H.R. Conr. Rep. No. 88-1006 at § 105 (1963), reprinted in 1963 U.S.C.C.A.N.
1242, 1248 (reporting that the need for funds to conduct research in the area of population
control were warranted under the Foreign Assistance Act of 1963); see also James G. Con-
nell, 111, Note, Norplant and the New Paradigm of International Population Control Policy,
2 WM. & Mary J. WoMEN & L. 73, 78 (1995) (describing the different programs that were
established to study issues in populations growth).

28. See Connell, supra note 27, at 78-79. Congress passed the FAA of 1963, which
allowed the study of population control issues as developmental research. See id.

29. Foreign Assistance Act of 1967, Pub. L. No. 90-137, § 291, 81 Stat. 445, 452-53
(1967); Connell, supra note 27, at 79.

30. Foreign Assistance Act of 1967 § 291; Connell, supra note 27, at 79-80.

31. See Connell, supra note 27, at 80-81 (discussing amendments to the Foreign Assis-
tance Act of 1961 during the 1970s); see also U.S. AGENCY FOR INT'L DEV., supra note 18
(outlining the legislative history of the Foreign Assistance Act during the 1970s).

32. U.S. AGENCY FOR INT’L DEV., supra note 18. The new categories, aimed at family
planning, education, and agriculture, were established by the 1973 amendments to the
FAA. Foreign Assistance Act of 1973, Pub. L. No. 93-189, § 103, 83 Stat. 714, 715 (1973).
These categories represent the current structure of the FAA. See U.S. AGENCY FOR INT'L
DEv., supra note 18.

33. Foreign Assistance Act of 1973 § 114, 87 Stat. at 716 (1973) (codified at 22 U.S.C.
§ 2151b(f)(1) (2000)). See Connell, supra note 27, at 81 (stating that Congress passed the
Helms Amendment in 1973); see also Laura Mansnerus, Abortion Rights Group Files Suit
Over Bush Family Planning Rule, N. Y. Timgs, June 7, 2001, available at http://www.ny-
times.com/2001/06/07/politics/07ABOR.html (last visited Jan. 22, 2003) (stating the use of
United States funds for abortion has been prohibited since 1973, under the Amendment
sponsored by Republican Senator Jesse Helms).

34. 22 US.C. § 2151b(f) (1994). Text of the Helms Amendment is as follows:
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to perform, encourage, compel, practice, or research abortion.*> How-
ever, governmental organizations and NGOs were free to use their own,
non-USAID funds, for family planning services of their choice, including
abortion.3®

During the Reagan administration, the Helms Amendment was ex-
panded to forbid funding of international family planning services, which
provided or advocated abortions.>’” The 1984 restrictions on United
States funding abroad were formally introduced at the International Con-
ference on Population in Mexico City.>® Therefore, the guidelines be-
came known as the Mexico City Policy, also referred to as the Global Gag
Rule.*® This restrictive policy was implemented by way of a Standard
Clause which all foreign non-governmental organizations were required
to sign prior to receiving funds from USAID.*’ President George H.
Bush, a Republican, continued to enforce the Mexico City Policy during
his administration.*!

(f) Prohibition on use of funds for performance or research respecting abortions or

involuntary sterilization:
(1) None of the funds made available to carry out subchapter I of this chapter
may be used to pay for the performance of abortions as a method of family plan-
ning or to motivate or coerce any person to practice abortions.
(2) None of the funds made available to carry out subchapter I of this chapter
may be used to pay for the performance of involuntary sterilizations as a method
of family planning or to coerce or provide any financial incentive to any person to
undergo sterilizations.
(3) None of the funds made available to carry out subchapter I of this chapter
may be used to pay for any biomedical research which relates, in whole or in part,
to methods of, or the performance of abortions or involuntary sterilization as a
means of family planning.

Id.

35. Id.

36. See Planned Parenthood Fed’n, Inc. v. Agency for Int’l Dev., 838 F.2d 649, 655 (2d
Cir. 1988) (stating that § 2151b(f) only places limitations on federal funds for abortion
related activities and does not apply to non-federal funds).

37. 48 C.F.R. § 752.7016 (2002) (requiring a clause that prohibits funds distributed by
the Agency for International Development from being used to promote abortion). See
Mansnerus, supra note 33; Akhilesh Upadhyay, Nepalis, Among Others, File Suit Against
U.S. President, KATHMANDU Post, June 9, 2001, available at http://www.nepalnews.
com.np/contents/englishdaily/ktmpost/2001/jun/jun09/index.htm (last visited Jan. 23, 2002).

38. See Connell, supra note 27, at 81-82; Upadhyay, supra note 37.

39. See Connell, supra note 27, at 82; Upadhyay, supra note 37.

40. Ann Marie Gillette, Case Comment, Constitutional Law-First Amendment-United
States Restricts Funding to Foreign Nongovernmental Organizations Performing or Promot-
ing Abortions, Planned Parenthood Fed’n of America, Inc., et al. v. Agency for Int’l Dev.,
915 F.2d 59 (2d Cir. 1990), 15 SurroLk TransNaT’L L.J. 768, 771 (1992).

41. Upadhyay, supra note 37.
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Then in 1993, President Bill Clinton, a Democrat, repealed the Mexico
City Policy.*> However, in 1999, a temporary reinforcement of the
Global Gag Rule was mandated.*> This one-year reinstatement of the
rule was the result of negotiations between the Clinton administration
and Congress to absolve America’s United Nation dues.** In 2000, the
Clinton administration successfully eradicated the Mexico City Policy
from the 2001 fiscal budget.*> However, part of the negotiations stipu-
lated that Clinton’s successor would have the final word on the issue.*®

In the controversial 2000 Presidential election, former Republican
President George Bush’s son, George W. Bush, was elected.*’ The first
item on his agenda was to reinstate the Global Gag Rule on January 22,
2001.4 In his memorandum to the USAID Administrator, President
George W. Bush stated, “It is my conviction that taxpayer funds should
not be used to pay for abortions or advocate or actively promote abor-
tion, either here or abroad.”*

On March 28, 2001, President Bush issued a Presidential Memorandum
specifically prohibiting foreign NGOs*® from utilizing their private funds

42. See Mansnerus, supra note 33; Upadhyay, supra note 37.

43. Upadhyay, supra note 37. The rescission of the Mexico City Policy by President
Bill Clinton meant that foreign NGOs no longer had to sign the Standard Clause as a
prerequisite to obtaining USAID funds. However, they were still prohibited from using
the funds obtained from USAID for abortion related activities.

44. See Upadhyay, supra note 37 (explaining the reason why the Clinton administra-
tion allowed a temporary reinforcement of the Mexico City Policy as a negotiation to pay
America’s United Nation dues).

45. Id.

46. Id.

47. Victory Restores Bush Dynasty to Washington, Dec. 13, 2000, at http://www.cnn.
com/2000/ALLPOLITICS/stories/12/13/president.bush/index.html (last visited Jan. 23,
2003) (citing the United States Supreme Court ruling which effectively ceded Florida’s
twenty-five electoral votes to George W. Bush).

48. See Mansnerus, supra note 33 (stating the date of reinstatement of Global Gag
Rule as January 22, 2001); see also Surendra Phuyal, US Rule Leads Nepali Clinics to Clo-
sure, KATHMANDU Post, Aug. 20, 2001, available at http://www.nepalnews.com.np/con-
tents/englishdaily/ktmpost/2001/aug/aug20/ (last visited Jan. 23, 2003) (citing the
reinstatement of the Mexico City Policy as the first executive order issued by newly elected
Prestdent George W. Bush).

49. President’s Memorandum on Restoration of the Mexico City Policy, 37 WEekLY
Cowmp. Pres. Doc. 216 (Jan. 29, 2001). This statement by President George W. Bush was
the reasoning behind the restoration of the Mexico City Policy. See id.

50. The Presidential memorandum defines a foreign NGO as “a nongovernmental or-
ganization that is not organized under the laws of any State of the United States, the Dis-
trict of Columbia or the Commonwealth of Puerto Rico.” President’s Memorandum on
Restoration of the Mexico City Policy, 3 C.F.R. 873, 874 (2002).
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for: 1) providing abortions, yet listing a few exceptions;>! 2) imparting
advice and information on legal abortions or referring clients to clinics
which conduct abortions; 3) lobbying to legalize, liberalize, maintain, or
decriminalize abortion laws; and 4) conducting public information opera-
tions concerning abortion in countries which receive USAID funds.”* In
contrast, United States based NGOs are not bound by the strict require-
ments of the Global Gag Rule unless they assist foreign NGOs with
USAID funds.>® Further, foreign governmental organizations are al-
lowed to receive USAID funds even though their governments may in-
clude abortion as a family planning option, with the provision the USAID
funds are kept in a separate account and not used for abortion-related
activities.>*

III. THE ROLE OF NON-GOVERNMENTAL ORGANIZATIONS
IN WOMEN’s RIGHTS

Non-governmental organizations have been and continue to be essen-
tial in advancing the rights of women worldwide.>> The remarkable de-
velopment of women’s rights as an international issue can be attributed to
the coordinated efforts of NGOs working closely in the United Nations’
system.>® NGOs have been largely responsible for lobbying their govern-
ments and the United Nations on such issues as violence against women
in times of conflict, domestic violence, rape, sexual harassment, health
issues, violent cultural practices, violent religious practices, trafficking

51. The prohibition on the use of private funds for providing abortions “does not in-
clude abortions performed if the life of the mother would be endangered if the fetus were
carried to term or abortions performed following rape or incest (since abortions under
these circumstances is not a family planning act).” Id.

52. Id. at 878; CTR. For REPROD. Law AND PoLicy, THE BusH GLoBAL GAG RULE!
WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, in THE GLoOBAL GAG
RuLE ENDANGERS WOMEN’s HEALTH AND DEMOCRACY TAKE AcTion! (2001) [hereinaf-
ter WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?].

53. See 3 C.F.R. 873, 886. “These paragraphs need not be included in assistance
agreements with United States nongovernmental organizations for family planning pur-
poses if implementation of the activity does not involve assistance to foreign nongovern-
mental organizations.” Id.; see also POPULATION AcTION INT'L, WHAT You NEED TO
Know Asout THE GLoBAL Gac RuLE REsTRICTIONS: AN UNoFFiciaL Guipe 1 (2001)
[hereinafter WHAT You NeeDp To KNow ABouUT THE GLOBAL GAG RULE RESTRICTIONS]
(citing the fact that the Global Gag Rule is not enforced on domestic NGOs).

54, See 3 C.F.R. 873; WHAT You Neep To KNow ABoUT THE GLoBAL GAG RULE
RESTRICTIONS, supra note 53, at 3 (stating that “non-governmental organizations are not
subject to the policy”).

55. See RADHIKA COOMARASWAMY, REINVENTING INTERNATIONAL Law: WOMEN’S
RiGHTS As HUMAN RiIGHTS IN THE INTERNATIONAL COMMUNITY 14-16 (1997) (detailing
the strides made with regard to women’s rights due to the coordinated efforts of NGOs).

56. COOMARASWAMY, supra note 55, at 14.
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and forced prostitution.’” The role of NGOs in lobbying the United Na-
tions is vital in establishing women’s rights as human rights in the interna-
tional arena.”® This would include establishing a woman’s right to
reproductive health, including abortion, as a human right.>”

Donor programs, including USAID, utilize varying methods to dis-
tribute funds to developing countries for population control.®® Tradition-
ally, the funds have been dispersed evenly through three major avenues;
however, the current trend shows more funds are being dispersed to de-
veloping countries through NGOs than any other method.®' This sug-
gests NGOs play a vital role in providing women in developing countries
with access to family planning services.

IV. INTERPRETING THE MEXico CiTty PoLicy

Although the ideology supporting the restoration of the Mexico City
Policy may seem very simple, the application of the policy is strict and
complicated. Further, NGOs operating under the restrictions agree to be
audited at any time, and penalties will be assessed for violations of the
Global Gag Rule.®? Due to the fact that NGOs are providing necessary
services to the poorest people in the world, it is very important that
proper interpretations of this rule are practiced. For this reason, at least
two United States based NGOs, the Center for Reproductive Law and
Policy (CRLP), and Population Action International (PAI), have under-
takenGghe task of compiling reference guides for applying the Global Gag
Rule.

57. See id. at 14-17.

58. Id. at 16.

59. See id. at 25.

60. See SHANTI R, CoNLY & SHYAMI DE SiLva, PoruLATIiON AcTION INT'L, EX-
TRACTS FROM PAYING THEIR FAIR SHARE?: DONOR COUNTRIES AND INTERNATIONAL
PopuLATION AssISTANCE 7 (1998) (naming the three major channels for dispersing funds
as: 1) the UN system 2) direct country-to-country aid, and 3) through the NGO
community).

61. See id.

62. See President’s Memorandum on Restoration of the Mexico City Policy, 3 C.F.R.
873, 875-77 (2002) (describing the auditing process and penalties enforced in the event of a
violation).

63. See WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, supra note 52;
see also WHAT You NEep To KNow ABouTr THE GLoBAL GAG RULE RESTRICTIONS,
supra note 53. The CRLP has changed its name to the Center for Reproductive Rights,
however this comment will continue to refer to the organization as the CRLP. The CRLP
is a non-profit United States based NGO, which advocates human rights around the world.
See Ctr. For REPROD. Law anND PoLicy, Center for Reproductive Law and Policy
(CRLP) v. Bush, in THE GLoBAL GAG RULE ENDANGERS WOMEN’s HEALTH AND DE-
MocrAaCY TAke Action! (2001). PAI is a private non-profit organization, which advo-
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A. Organizations Subject to the Mexico City Policy

Not all organizations are subject to the Global Gag Rule. The Global
Gag Rule specifically targets foreign NGOs that receive funds through
USAID for family planning programs.®® Foreign NGOs that receive
funding for non-family planning services are not subject to the Standard
Clause of the Mexico City Policy, even though they may be providing
family planning services.®> Both the CRLP and the PAI interpret this to
mean foreign NGOs receiving USAID funds for HIV/AIDS, child sur-
vival, and health assistance are exempt from the restrictions.®®

Other foreign NGOs which are exempt from the Mexico City Policy
include those which: 1) have contracts with USAID for the sale of goods
or services; 2) receive USAID funds through a sub-grant of a foreign host
government; and 3) are closely affiliated with another NGO involved in
abortion related activities but the two are legally separate entities or
USAID has agreed to treat the two as separate entities.’” NGOs based in
the United States are also exempt, provided they do not channel the
USAID funds to foreign NGOs.%® In addition, foreign governmental or-
ganizations, such as hospitals and public universities, which provide abor-
tion-related activities, are still eligible to receive USAID funds, with the
only restriction being to keep the funds in a separate account.®®

cates population policies worldwide. See WHAT You NEep To KNOw ABOUT THE
GLoBAL GAG RULE RESTRICTIONS, supra note 53.

64. 3 C.F.R. 873, 874 (2002); WHAT You Neep To KNow ABouUT THE GLOBAL GAG
RuULE RESTRICTIONS, supra note 53; WHAT ABORTION RELATED ACTIVITIES ARE STILL
ALLOWED?, supra note 52, at 1.

65. 3 C.F.R. 873, 885 (2002); WHAT You NEep To KNow ABouUT THE GLOBAL GAG
RULE RESTRICTIONS, supra note 53, at 1-2; WHAT ABORTION RELATED ACTIVITIES ARE
STiLL ALLOWED?, supra note 52.

66. President’s Memorandum, Restoration of Mexico City Policy, 3 C.F.R. 873 (2002);
WHAT You NEep To KNow ABoUT THE GLOBAL GAG RULE RESTRICTIONS, supra note
53, at 3; WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, supra note 52. If
a foreign NGO begins receiving additional USAID funds specifically for family planning,
then the standard clause will be implemented. See 3 C.F.R. 873, 885 (2002); WHAT You
Neep To Know ABout THE GLOBAL GAG RULE RESTRICTIONS, supra note 53, at 2;
WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, supra note 52.

67. See 3 C.F.R. 873, 884-86 (2002); WHAT You NEep TO KNOW ABOUT THE
GLoBAL GAG RULE RESTRICTIONS, supra note 53, at 3; WHAT ABORTION RELATED Ac-
TIVITIES ARE STILL ALLOWED?, supra note 52.

68. See 3 C.F.R. 873, 874; WHAT You NEED TO KNow ABouT THE GLOBAL GAG
RULE RESTRICTIONS, supra note 53, at 3; WHAT ABORTION RELATED ACTIVITIES ARE
STiLL ALLOWED?, supra note 52.

69. See 3 C.F.R. 873, 885; WHAT You Neep To KNow ABour THE GLOBAL GAG
RULE RESTRICTIONS, supra note 53, at 4; WHAT ABORTION RELATED ACTIVITIES ARE
STILL ALLOWED?, supra note 52.
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B. Family Planning Activities Prohibited by the Mexico City Policy

Foremost, the Mexico City Policy prohibits foreign NGOs from per-
forming “abortion as a method of family planning.””® Abortion as a fam-
ily planning method is defined by the Mexico City Policy as one for the
purpose of spacing births.”! In accordance with the language of the Mex-
ico City Policy, the CRLP interprets this restriction to mean USAID for-
eign NGO recipients may not perform an abortion when a woman’s
“physical or mental” health is endangered.”

Another restriction in the policy is that an abortion is limited to “family
planning” as defined in the President’s memorandum.” The language of
the Mexico City Policy includes a non-exhaustive list, which the CRLP
interprets to prohibit speech and the promotion of public education, and/
or legislation on abortion.”* The CRLP also construes the restrictions to
mean NGOs cannot publish factual information favoring abortion.”> Ac-
cording to the CRLP the restrictions also prohibit NGOs from initiating
public forums, demonstrations, marches or any media event regarding the
decriminalization of abortion or regarding making abortion safe.” The
language of the Mexico City Policy is not narrowly constructed; therefore,
the CRLP concludes that expressions, discussions on the internet, or
posting web-site information favoring abortion are likewise restricted.””
Moreover, foreign NGOs are restricted from testifying before Congress

70. 3 C.F.R. 873, 880.

71. 3 C.F.R. 873, 877, 883. The definition of abortion as a method of family planning
“includes, but is not limited to, abortions performed for the physical or mental health of
the mother.” /d. Additionally, the performance of abortion is defined as the operation of
“a facility where abortions are performed as a method of family planning.” Id.

72. ld.; CtrR. FOrR REPROD. LAW AND PoLicy, THE Bush GLoBAL GAG RULE: En-
DANGERING WOMEN’S HEALTH, FREE SPEECH AND DEMOCRACY, in THE GLoBAL GAG
RuLE ENDANGERS WOMEN’s HEALTH AND DEMOCRACY TAKE AcTion! (2001) [hereinaf-
ter ENDANGERING WOMEN’s HEALTH, FREE SPEECH AND DEMOCRACY].

73. See 3 C.F.R. 873, 877.

74. See Ctr. FOrR REPROD. LAW AND PoLicy, supra note 63.

75. See id.

76. See id.; see also CTrR. For REPRO. RiGHTS, THE GLOBAL GAG RULE 1s GLOBAL
CensorsHIp, at http://www.crlp.org/hill_ggr_lit_pk2.html (on file with The Scholar: St.
Mary’s Law Review on Minority Issues) [hereinafter THE GLOBAL GAG RULE 1s GLOBAL
CensorsHip]; Laura E. Asturias, La Abusiva Mardaza de George W. Bush, [George W.
Bush’s Arrogant Gag Rule], Diario SiGLO VEINTIUNO (GUATAMALA), August 4, 2001,
available at http://www.sigloxxi.com/cgi-bin/calcintiasp?codigo=k8deecol (last visited Jan.
26, 2003), translated in http://www.crlp.org/hill_ggr_lit_guat.html (on file with The Scholar:
St. Mary’s Law Review on Minority Issues); ENDANGERING WOMEN’s HEALTH, FREE
SpEECH AND DEMOCRACY, supra note 72.

77. See CTr. For REPROD. LAW AND PoLicy, supra note 63; see also THE GLOBAL
GAG RULE 1s GLoBAL CENSORSHIP, supra note 76; Asturias, supra note 76; ENDANGERING
WoMEN’s HEALTH, FREE SPEECH AND DEMOCRACY, supra note 72.
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and cannot lobby United Nation’s conferences to proclaim that abortion
is an international human right.”®

Finally, the Mexico City Policy prohibits United States based NGOs
and foreign NGOs from providing financial assistance to foreign NGOs
who perform or promote abortion as a family planning method.” This
includes the transfer of funds, goods, or services made available through
USAID grants.5°

C. Family Planning Services Permitted Under the Mexico City Policy

Despite the many restrictions imposed by the Mexico City Policy, not
all abortion-related activities are prohibited. Abortions performed in the
case of rape, incest, or to save a woman whose life is threatened by carry-
ing a fetus to full term are permitted.®! Consequently, the CRLP and
PAI interpret the possession of medical abortion equipment and advice
or referrals on abortion, under limited circumstances, as permissible
under the Mexico City Policy.®?

Likewise, all post-abortion activities are exempt from Mexico City Pol-
icy restrictions, irrespective of the legality of the abortion.* Post-abor-
tion activities include: 1) medical treatment; 2) counseling; 3) possession
of medical post-abortion equipment; 4) post-abortion medical training;
and 5) public campaigns and lobbying for reform of post-abortion care.34

Additional abortion activities are permissible under the Mexico City
Policy, including passive responses to questions about where to obtain a
safe and legal abortion. Offering a response is appropriate if the question
is asked by a woman who is already pregnant and satisfies other require-
ments.®> The CRLP and PAI guidelines also list an allowance so that

78. See Ctr. FOrR REPROD. LAW AND PoLicy, supra note 63; see also THE GLOBAL
GAG RULE 1s GLoBAL CENSORSHIP, supra note 76; Asturias, supra note 76; ENDANGERING
WoMEN’s HEALTH, FREE SPEECH AND DEMOCRACY, supra note 72.

79. See 3 C.F.R. 873, 874.

80. See id. at 874-78.

81. See id. at 877, WhuaT You Neep 1o KNow ABour THE GLoBaL Gac RULE RE-
STRICTIONS, supra note 53, at 5; WHAT ABORTION RELATED ACTIVITIES ARE STILL AL-
LOWED?, supra note 52.

82. See WHAT You NEeD To KNow ABOUT THE GLOBAL GAG RULE RESTRICTIONS,
supra note 53, at 5; WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, supra
note 52.

83. See 3 C.F.R. 873, 877; WHAT You Neep to Know AouT THE GLoBAL GAG
RULE RESTRICTIONS, supra note 53, at 2; WHAT ABORTION RELATED ACTIVITIES ARE
STiLL ALLOWED?, supra note 52.

84. See 3 C.F.R. 873, 884; WHAT You NEeDp TO KNOw ABouUT THE GLOBAL GAG
RULE RESTRICTIONS, supra note 53, at 5-8; WHAT ABORTION RELATED ACTIVITIES ARE
STiLL. ALLOWED?, supra note 52.

85. 3 C.F.R. 873, 878 (responding passively, meaning that a family planning counselor
candidly answers a pregnant woman’s inquiry as to where she may obtain a safe and legal
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employees of foreign NGOs may act individually, and personally advo-
cate abortion as a family planning method.®® Acquiring information on
clients’ abortion histories is also not a violation of the Mexico City Pol-
icy.®” Lastly, general statistical information on abortion may be collected
and disseminated as research without jeopardizing the NGO’s USAID
funding, provided the research is not used by the recipient NGO itself for
lobbying purposes.®® However, others may use the data collected to re-
form abortion laws.5°

D. Auditing Recipients of USAID and Sanctions to Violators

Recipients and sub-recipients of USAID funds agree any agent of
USAID may perform an audit at any time.”® Agents are authorized to
interview recipient personnel and observe daily family planning opera-
tions of the recipient organization.”' Agents may also review reports,
brochures, service statistics, financial statements, and other materials pre-
pared by recipient and sub-recipient organizations.”?

If a violation is suspected, the recipient/sub-recipient organization must
make available any other requested materials to the agent in order to
make a more accurate determination of the violation in question.** Once
the violation is confirmed, the sanctions depend on the type of viola-
tion.”* Violations that are the result of a false certification result in the
recipient being required to refund 100% of all funds received from
USAID.*

abortion, does not qualify as active promotion of abortion, provided that the woman has
decided to have a legal abortion before posing the question to the counselor); WHAT
ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, supra note 52.

86. See 3 C.F.R. 873, 884; WHAT You NEED TO KNow ABOUT THE GLOBAL GAG
RuULE RESTRICTIONS, supra note 53, at 6; WHAT ABORTION RELATED ACTIVITIES ARE
STiLL ALLowED?, supra note 52.

87. See WHAT You NEeD To KNow ABOUT THE GLOBAL GAG RULE RESTRICTIONS,
supra note 53, at 6-7, WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?,
supra note 52.

88. See 3 C.F.R. 873, 883 (stating that active promotion of abortion, prohibited by the
Mexico City Policy, includes “lobbying a foreign government to legalize abortion”); WHAT
You NEeD 1o KNow ABouT THE GLOBAL GAG RULE RESTRICTIONS, supra note 53, at 2;
WHAT ABORTION RELATED ACTIVITIES ARE STILL ALLOWED?, supra note 52.

89. See 3 CF.R. 873, 884; WHAT You Neep 1o KNow ABouT THE GLOBAL GAG
RuULE RESTRICTIONS, supra note 53, at 7, WHAT ABORTION RELATED ACTIVITIES ARE
STiLL ALLOWED?, supra note 52.

90. 3 C.F.R. 873, 875, 880.

91. Id.

92. Id. at 880.

93. Id. .

94, See id. at 875, 880.

95. Id. at 880.
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V. THE CHiLL FAcTOR

Immediately after the Mexico City Policy was implemented, many for-
eign NGOs began to distance themselves from any abortion activity for
fear they may lose funding from USAID.?® Due to translation and inter-
pretation difficulties, many foreign NGOs have halted all abortion re-
lated activities, even those the Mexico City Policy allows.’” An example
of the chilling effect is evident from an interview published in 1988.%8
The Population Crisis Committee questioned a Bangladesh clinic worker
regarding the treatment or referral of women suffering from complica-
tions of a clandestine abortion.”® In the interview, the clinic worker re-
sponded by stating “we can [not] do anything . . . she just has to go
away.”1%0

This misinterpretation is compounded because the population crisis is
largely concentrated in the Third World.'®* While clinics funded by
USAID have been successful in helping women create smaller families, it
is feared this success will be hindered by the enforcement of the Mexico
City Policy, as many clinics will no longer receive funding from
USAID. 12

While many foreign NGOs have chosen to accept USAID and to com-
ply with the restrictions of the Global Gag Rule, at least ten foreign
NGOs, including the International Planned Parenthood Federation
(IPPF), have been denied funding.'® The Global Gag Rule has a “chil-
ling effect” on NGOs who research, promote, or monitor abortion-re-
lated activities and their effects on women, thus hindering the
information sharing process.1%*

Restricting the speech of NGOs is detrimental to advances in human
rights worldwide.'®> This is especially true in the context of the women
affected by the Mexico City Policy. The majority of women affected by

96. Alyssa Rayman-Read, The Sound of Silence, AMerican Prospecr, Oct. 1, 2001,
at A21, available at 2001 WL 7681225.

97. 1d.

98. Id.

99. Id.

100. Id.

101. Jim Motavalli, The Gold Crush, E, Nov. 1, 2001, available at 2001 WL 10327674.

102. Id.

103. Jim Lobe, Health-U.S.: “Global Gag Rule” Faces Legal Challenge, INTER PRESS
SERVICE, June 6, 2001, available ar 2001 WL 4804174,

104. Declaration of Aryeh Neier, Expert Aff. at 13, Ctr. for Reprod. Law and Policy v.
Bush, No. 01 CIV. 4986(LAP) (S.D. N.Y. July 31, 2001).

105. Declaration of Kenneth Roth, Expert Aff. at 3, Ctr. for Reprod. Law and Policy
v. Bush, No. 01 CIV. 4986(LAP) (S.D. N.Y. July 31, 2001); Declaration of Steven W. Sind-
ing, Expert Aff. at 12-13, Ctr. for Reprod. Law and Policy v. Bush, No. 01 CIV. 4986(LAP)
(S.D. N.Y. July 31, 2001).
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this rule are poor women in the poorest countries whose strongest advo-
cate in the global arena is the NGO. This is the same NGO whose voice
is silenced by the Global Gag Rule.

VI. COUNTRIES AFFECTED

Fifty-nine countries currently receive funds from USAID.!%® Thirty-
five of these countries legally allow abortion, yet they are still restricted
from abortion-related activities inconsistent with the Global Gag Rule.'?’
The Global Gag Rule makes no distinctions for countries where abortion
is legal, thus leaving women who rely on NGO family-planning clinics
with unequal access to reproductive health services. The remaining
twenty-three countries have either very harsh anti-abortion laws or ex-
tremely restrictive legal abortion exceptions.'® The women living in
these countries are the ones most in need of abortion reform, which the
Global Gag Rule prohibits. The following subsections will discuss spe-
cific countries affected by the Global Gag Rule, classified by the abortion
laws in effect for each country.

A. Countries Which Strictly Prohibit Abortion

El Salvador is the smallest, poorest, and most densely populated coun-
try in Central America.'" Presently, El Salvador is one of the countries
in the world with the most restrictive abortion laws.!'® It is the only
USALID recipient country which strictly prohibits and penalizes abortion
under any circumstance.!'’ Coincidentally, El Salvador has the third
highest maternal mortality rate in Latin America, 300 deaths per 100,000

106. Ctr. FOrR REPROD. Law AND PoLicy, THE GLoBAL GAG RuULE’s EFFECT ON
GAGGeED CouNTRIES, in THE GLOBAL GAG RULE ENDANGERS WOMEN’S HEALTH AND
DEMOCRACY TAKE AcTion! (2001) [hereinafter THE GLoBAL GAG RULE’s EFFECT ON
GAGGED CoUNTRIES]; see also OFFICE OF PopuLATION, U.S. AGENCY FOR INT’L DEvV,,
Laws CONCERNING THE CIRCUMSTANCES UNDER WHICH ABORTION IS PERMITTED IN
Countries Receiving FY 2001 USAID PorurLaTiON AssiSTANCE (2001), http:/www.
planetwire.org/wrap/files.fcgi/1379_ABORTIONLAWS00.USAID.htm (last visited Apr. 2,
2003).

107. THE GLoBAL GAG RuULE’s EFrectT oN GAGGED COUNTRIES, supra note 106;
OFFICE OF PopuLATION, U.S. AGENCY FOR INT’L DEV., supra note 106 (listing thirty-five
countries that allow abortions under certain circumstances).

108. THe GroBaL GaG RULE’s EFFect oN GAGGED COUNTRIES, supra note 106;
OFFICE OF PopruLATION, U.S. AGENCY FOR INT'L DEV., supra note 106.

109. SoLEDAD VARELA, CTR. FOR REPROD. LAW AND PoLicy, PERSECUTED: PoLITI-
CAL PROCESS AND ABORTION LEGISLATION IN EL SALVADOR: A HUMAN RIGHTS ANALY-
sis 15 (Crr. FOR REPROD. Law AND PoLicy ed., 1999) [hereinafter PERSECUTED].

110. Id. at 11.

111. See id.; OrFice oF PopuLATION, U.S. AGENCY FOR INT'L DEV., supra note 106.
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women.''? The leading causes of death among El Salvadorian women
and adolescents are pregnancy and postpartum complications.''> The
high maternal mortality rates in El Salvador are also attributed to the
performance of unsafe abortions.!'

The performance of unsafe abortions correlates to the high incidence
of unplanned and unwanted pregnancies in El Salvador.!!> The main rea-
son why women end up pregnant when they do not want or plan to be
pregnant is due to poor or nonexistent access to family planning ser-
vices.''® While the majority of women in El Salvador know of the exis-
tence of contraceptives, less than half use any form of contraception.!'’
Another factor that may lead to pregnancy is the prevalence of sexual
violence, which is one of the most common types of violence in El Salva-
dor."'® 1In fact, a vast majority of the victims of sexual abuse are girls
below the age of twenty."'® Incidentally, a study conducted over a six-
teen-month period found the majority of women being prosecuted for
abortion were under the age of twenty-four.!?° Seventeen of the forty-six
women imprisoned were between the ages of twelve and nineteen; includ-
ing one twelve-year old and two thirteen-year-old girls.!*!

The high incidents of violence against women coupled with the inade-
quate status of women’s reproductive health make a dangerous and
deadly combination that adversely affects the youngest and poorest wo-
men in El Salvador. These young women also have a high incidence of
illiteracy and the majority of them live in rural areas.'”?> An estimated 25-
40% of health care in rural populations is provided by NGOs.'>* While
the illegality of abortion in El Salvador places all women in grave danger,
those most severely affected are those living in rural areas primarily ser-
viced by NGOs. EI Salvador is a country whose current abortion policies
are in need of legislative reform. However, the Global Gag Rule prohib-
its NGOs from lobbying a foreign government to liberalize abortion

112. See PERSECUTED, supra note 109, at 11, 87 n.9.

113. Id. at 18, 23 (stating that 80% of maternal mortality rate in 1995 was linked to
pregnancy and showing pregnancy and postpartum complications to be the third most com-
mon cause of death among adolescents).

114. Id. at 25.

115. See id. at 23.

116. Id. at 23-24.

117. Id. at 23.

118. See id. at 22.

119. Id. at 22 (reporting that between December 1996 and February 1998 73.5% of
the total number of female victims of sexual abuse were girls under the age of twenty).

120. Id. at 44, 46.

121. Id. at 46-47.

122. See id. at 21.

123. Id. at 19.
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laws.'?* It is imperative that the prohibitions placed on NGOs by the
Mexico City Policy be less restrictive. This will result in greater accessi-
bility and use of family planning services as well as achieve reduced ma-
ternal mortality rates among women in El Salvador.

El Salvador is just one example of a country whose harsh anti-abortion
laws combined with the Mexico City Policy restrictions, endanger the
lives of many women. There are twenty-three USAID recipient countries
that strictly prohibit abortion unless it is necessary to save the life of the
woman.'?> Similar to the women living in El Salvador, the women living
in these countries experience high rates of maternal mortality and unsafe
abortion, which is further complicated by the imposition of the Mexico
City Policy. The USAID recipient countries which legally permit abor-
tion under this limited circumstance are: Yemen, Bangladesh, Benin,
Uganda, Togo, Cote d’Ivoire, Dominican Republic, Tanzania, Senegal,
Egypt, Guatemala, Philippines, Paraguay, Haiti, Honduras, Nigeria, Nica-
ragua, Indonesia, Mali, Malawi, Madagascar, and Kenya.!?6

Exemplifying the plight of the women living in these twenty-three
USAID recipient countries are the women of Kenya. In Western Kenya,
the maternal mortality rate of women due to childbearing or pregnancy
complications is 650 per 100,000 live births a year.'?” Thirty to fifty per-
cent of maternal deaths are attributed to the performance of unsafe
abortions."?8

Like women in El Salvador, it is the impoverished women in Kenya
who are most affected by the Mexico City Policy—women like Alice
Njoki. Alice sells fruit in Nairobi in order to support herself and her
child.'* Realizing that she can not afford another child, Alice has been

124. President’s Memorandum, Restoration of the Mexico City Policy 3 C.F.R. 873,
878, 883 (2002). The Mexico City Policy explicitly excludes referrals for abortion in cases
of rape, incest or to save the life of the mother as promotion of abortion. However, the
policy is ambiguous on whether lobbying efforts to liberalize abortion laws in cases of rape,
incest or to save the life of the mother as active promotion of abortion are permitted. See
id.

125. OrFICE OF PoruLAaTION, U.S. AGENCY FOR INT’L DEV., supra note 106. Nepal
was originally included in the category of countries which strictly prohibit abortion; how-
ever, the recent liberalization of Nepal’s abortion laws justify the removal of Nepal from
this category of countries. See id. ( listing Nepal as a country which strictly prohibits
abortion).

126. Id.

127. SHANNON CRriniTI, PLANNED PARENTHOOD FED'N OF AM. INc., THE Rocky
RoAD TO SAFE MOoTHERHOOD (2001), at http://www.plannedparenthood.org/fpia/repkenya
20011015.html (last visited Apr. 2, 2003).

128. Id. (defining an unsafe abortion as termination of a pregnancy “performed by an
unskilled person or in an environment lacking basic medical standards”).

129. Ishbel Matheson, Kenya Split over Bush Abortion Policy, BBC News, Feb. 23,
2002, at http://news.bbc.co.uk/2/hi/africa/1837283.stm (last visited Feb. 28, 2003).
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receiving monthly contraceptive injections at a clinic in a slum of Nai-
robi.13® At her last appointment however, Alice was informed that she
could no longer receive family planning services at this clinic because
they were closing at the end of the month.'*! The clinic was one of five
shut down in Kenya due to the Mexico City Policy restrictions.'*? The
clinic’s director also reported the anticipation of closing eight clinics,
thereby collapsing three-fourths of the organization.!*® Marie Stopes, an-
other organization in Kenya, reported the closing of two clinics which
primarily serviced poor women in the slums of Kenya and in Western
Kenya.!34

In response to the closing of the clinic she relied on for family planning
services, Alice stated, “I don’t know what’s going to happen now. I'm
afraid I might get pregnant.”’*> Clinic directors have the same fears for
other women in Kenya losing access to family planning services. Direc-
tors state that the decrease in family planning services increases un-
wanted pregnancies and abortions.'** Not only will these women lose
access to affordable family planning services, but they will also lose
health services such as breast and cervical cancer screening.'®’

Pregnancy is a matter of life and death for the women who live in coun-
tries like Kenya. While abortion may not be a legal option for the major-
ity of women living in these countries, it is one of the cheapest options for
someone who feels like they may have no other alternative.'*® Despite
the disparity between the abortion laws in Kenya and the United States,
citizens in both countries are split on both sides of the abortion issue.'3?
However, “[i]n America, abortion has become medically safe enough that
it has evolved into an almost completely moral issue. In Kenya, abortions
are so rampantly unsafe, that the death of the unborn fetus is the result of
either serious injury or death of the mother.”*4°

130. 1d.

131. /d.

132. Id.

133. Id.

134. Id.

135. Id.

136. See id. (reporting that “if you take away family planning services, the number of
abortions goes up”).

137. Id.

138. See id. (stating that with unwanted pregnancies some women end up having a
dangerous illegal abortion because they do not have any alternative).

139. See id. (acknowledging that there is support of the Mexico City Policy by anti-
abortionists in Kenya).

140. Josh Plotnik, Editorial, I'm Sayin’, America, Kenya and the Abortion Issue, CORr-
NELL DaiLy Sun, Feb. 19, 2002 available at http://www.cornelldailysun.com/articles/4656/
(last visited Feb. 28, 2003).
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B. Countries Which Permit Abortion in Very Limited Circumstances

Even in countries with limited legal abortions, there are conflicts with
the Global Gag Rule. Seventeen USAID recipient countries allow abor-
tion when the health of the woman is at risk, and sometimes in cases of
rape, incest or fetal defect.'"*! The USAID recipient countries which al-
low abortion under these limited circumstances are: Zimbabwe, Rwanda,
Botswana, Burkina Faso, Bolivia, Peru, Mozambique, Cameroon, Ecua-
dor, Morocco, Liberia, Eritrea, Ethiopia, Jordan, Jamaica, Ghana, and
Guinea.'*?

In Latin America and the Caribbean, Bolivia is the country with the
highest maternal mortality rate, 416 deaths per every 100,000 births.!*3
This is attributed to the fact abortion is a criminal offense in Bolivia, ex-
cept in limited circumstances where judicial authorization can be ob-
tained.'** In Bolivia, an abortion may legally be obtained only if the
mother’s life is at risk, the pregnancy is a result of incest or rape, or if it is
determined that the fetus is deformed.'*> Although abortion is permitted
in these limited situations, the reality is that women of Bolivia experience
great difficulty when attempting to obtain a legal and safe abortion.'#6

IHustrating the obstacles women face when trying to obtain a safe legal
abortion in Bolivia is the case of two teenaged sisters who became preg-
nant after they were raped by their father.'®” Even though the law per-
mits abortion in cases of rape and incest, the two sisters encountered
problems finding a judge who would preside over their case.!*® The first
judge responsible for overseeing the case withdrew stating he was “in-
competent to preside.” The judge then transferred the case to a “family
matters judge.”'*® The family matters judge then transferred the case to

141. OFFIcE oF PoruLAaTION, U.S. AGENCY FOR INT’L DEV., supra note 106.

142. Id.

143. JuLiETA MONTANO, LATIN AM. AND CARIBBEAN COMM. FOR THE DEF. oF Wo-
MEN’S RiGHTS, REPRODUCTIVE RIGHTS OF WOMEN IN BoLivia: A SHADOW REPORT 2
(Ctr. FOR REPROD. Law aND PoLicy ed., 2001).

144. Id. at 2.

145. Korey Capozza, Condemned to Die: Abortion in Latin America, at http://fwww.
geocities.com/wellesley/3321/win15d.htm (last visited Jan. 30, 2003) (commenting on Bo-
livia’s abortion policies and noting that Korey Capozza is a journalist in Bolivia who writes
“about contemporary political and social issues from a feminist perspective”); see also
LATIN AM. AND CARIBBEAN CoMM. FOR THE DEF. OF WOMEN’s RIGHTS, supra note 143,
at 7.

146. Capozza, supra note 145; see also LATIN AM. AND CARIBBEAN COMM. FOR THE
DEer. oF WOMEN’s RIGHTS, supra note 143, at 2 (noting that while abortion is legal in some
situations, “as of 1999 only one legal abortion had ever been performed in Bolivia”).

147. Capozza, supra note 14S.

148. Id.

149. Id.
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another family judge, reasoning he was disqualified due to his prior
knowledge and opinions of the case.'>® The third judge reviewed the evi-
dence and held that an abortion should be permitted; however, he did not
authorize the abortion and subsequently transferred the case to the origi-
nal presiding judge.’>' These delays were disastrous for the two sisters, as
they were so far advanced in their pregnancies that an abortion was medi-
cally impossible.'>?

In addition to the difficulty of finding a judge who will preside over a
case involving a request for an abortion, finding a doctor who will per-
form the legal abortion can be just as arduous. Such was the case of a 14
year old girl who was granted legal permission to obtain an abortion after
a judge found she was pregnant as the result of a rape by her father.'>
Despite the judicial ruling in favor of the abortion, the doctors at the
hospital refused to perform the procedure.!®* Fortunately, attorneys
from Centro Juana Azurday, an NGO, obtained a legal order requiring a
doctor to perform the abortion within twenty-four hours or face arrest for
refusal to do s0.">> The hospital director, who was also a doctor, com-
plied with the order and reluctantly performed the procedure.'*®

The reluctance to permit or perform legal abortions is attributed to the
powerful influence of the Catholic Church in Bolivia.'*’ In the year 2000,
an estimated 30,000 to 40,000 illegal abortions were performed in Bo-
livia.!>® In light of the fact that obtaining both permission and a doctor to
perform a legal abortion in a timely manner is difficult, it is easy to under-
stand why a woman might feel like her only alternative is to have an
unsafe, illegal abortion.'>® It is tragic that young girls and women who
are pregnant as the result of rape or incest are unable to easily obtain a
safe abortion in a country which legally permits abortion in this
circumstance.

Equally distressing is the idea that some women who obtain illegal
abortions run the risk of being sexually violated during the procedure or
face death due to severe bleeding and the inability to find a hospital or

150. Id.

151. Id.

152. 1d.; see also LATIN AM. AND CARIBBEAN COMM. FOR THE DEF. OF WOMEN’S
RIGHTS, supra note 143, at 8 (emphasizing that judges often resist in authorizing a valid
abortion, thus making the required legal process for pregnant women degrading).

153. Capozza, supra note 145.

154. Id.

155. Id.

156. Id.

157. 1d.

158. LATIN AM. AND CARIBBEAN CoMM. FOR THE DEF. oF WOMEN’s RIGHTS, supra
note 143, at 2.

159. Capozza, supra note 145.
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doctor who will provide post abortion care.'®® Unavailability of safe, le-
gal abortions in Bolivia threaten the lives of women each year.'®! These
women are in need of an advocate to ensure that a viable alternative
exists to unsafe abortions. There needs to be a place where women can
have safe abortions and receive post abortion care if necessary. Fortu-
nately, NGOs in Bolivia are lobbying the government regarding this wo-
men’s health crisis.'®> Nevertheless, the Global Gag Rule has forced
many NGOs to withdraw their support from these lobbying efforts.'®®
Even in countries such as Bolivia that allow abortion in very limited cir-
cumstances, the Global Gag rule conflicts with women’s legal right to
abortion.

C. Countries in Which Abortion Is Legal

The conflict with the Global Gag Rule, however, does not end when
abortion is legalized. Abortion is legal in nineteen USAID recipient
countries.'®* In India and Zambia, an abortion may be obtained to save
the life of the woman, to save the woman’s physical and mental health, or
for socioeconomic reasons.'®® The following sixteen USAID recipient
countries allow early abortion on request: Uzbekistan, Ukraine, Albania,
Armenia, Azerbaijan, Tajikstan, Turkey, Turkmenistan, Cambodia, Geor-
gia, South Africa, Russia, Kazakstan, Kyrgyz Republic, Russia, Romania,
and Moldova.'®® The country most recently included in this category is
Nepal. Nepal was originally listed as a USAID recipient that only per-
mitted abortion to save the life of the woman.’®” However, an amend-
ment of the Muluki Ain of 1963, the Civil Code of Nepal, legalized
abortion under the following circumstances: 1) married women who have
the consent of their husbands may abort within the first 12 weeks of preg-
nancy; 2) women who become pregnant as the result of rape or incest
may abort within the first eighteen weeks of pregnancy; 3) if pregnancy

160. Id.

161. See LATIN AM. AND CARIBBEAN COMM. FOR THE DEF. oF WOMEN’s RIGHTS,
supra note 143, at 7 (estimating “that 27% to 35% of maternal deaths are due to abortions
performed under conditions of risk”).

162. A VioLATioN OF INTERNATIONAL HUMAN RiGHTS AND THE U.S. CoNsTITU-
TION, Supra note 9.

163. Id.

164. OfFIcE oF PoruLaTION, U.S. AGENCY FOR INT'L DEV., supra note 106 (listing
sixteen countries as permitting early abortion on request, two countries as permitting abor-
tion “for socioeconomic reasons, also to save the woman'’s life, physical health and mental
health”). The author is also including Nepal in this category as abortion is now legal in
Nepal. Women’s Groups Hail Passage of Abortion Bill, supra note 12.

165. Id.

166. Id.

167. Id.
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presents a danger to the physical or mental health of the woman, she may
abort; or 4) if there is medical proof that the fetus is damaged and would
be born disabled, a woman may choose abortion.'®® Although abortion is
legal in these countries, the Global Gag Rule still remains a threat to the
availability of safe abortions for women these nations.

Note for example, a man’s life expectancy in Nepal is longer than that
of a Nepalese woman.'® The maternal mortality rate in Nepal is 1,500
deaths per 100,000 live births, one of the highest maternal death rates in
the world.'”® In comparison, a developed country, such as the United
States, has only a 7 in 100,000 maternal mortality rate.'”!

Until recently, Nepal was a country in which abortion, under any cir-
cumstance, was illegal.!’? As a result, unsafe abortions attributed to fifty
percent of maternal deaths in Nepal.'”> On average, it is estimated that
six women die daily in Nepal as the result of an unsafe abortion; addition-
ally, several others are gravely injured or disabled.'”® Twenty percent of
the women in Nepali prisons are incarcerated for having had an abor-
tion.'’> In some cases the children of these imprisoned women live in jail
with their mothers.!”®

For instance, after learning she was pregnant with her fourth child,
Goma Bogati felt she had no other choice but to terminate her preg-
nancy.!”” Goma ingested a bottle of animal medicine, and had her boy-
friend apply pressure to her abdomen with a heavy rock.'”® Because she
thought her efforts had failed to induce abortion, Goma began to walk to

168. Binaj Gurubacharya & Smriti Dhungel, Abortion Likely to be “Legalized”,
KaTtamanDpu Post, Feb. 12, 2001, available at http://www.nepalnews.com.np/contents/en-
glishdaily/ktmpost/2001/feb/feb12/ (last visited Feb. 4, 2003) (noting the circumstances in
which abortion has been legalized); Women’s Groups Hail Passage of Abortion Bill, supra
note 12 (commenting on the King’s approval of the Eleventh Amendment Bill to the Civil
Code authorizing abortion under limited circumstances).

169. See Hearings, statement of Dr. Nirmal K. Bista, supra note 10.

170. See id.

171. See id.

172. See id.

173. See id.

174. See id.

175. Upadhyay, supra note 37; CTR. FOR REPROD. Law & PoLicy, Roe v. Wade 1N
THE GLosAL CoNTEXT, (2000) available at http://www.crlp.org/pub_fac_internation.html
(on file with The Scholar: St. Mary’s Law Review on Minority Issues) (stating an estimated
25% of the women in prison in Nepal are incarcerated for having had abortions); Alyssa
Rayman-Read, How Pro-lifers Promote Death, AM. ProsPECT, Oct. 1, 2001, at A23, 2001
WL 7681226 (stating that twenty percent of the women prison population is attributed to
abortion or infanticide).

176. Upadhyay, supra note 37.

177. Rayman-Read, supra note 175.

178. Id.
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the store to purchase more animal medicine.'” The police found her on
the side of the road where her fetus had been expelled as she hemor-
rhaged.'®™® Goma Bogati and her three children, ages 10, 8, and 5 are
inmates in a Nepali prison.'®!

Women can even be jailed for having a miscarriage as a result of receiv-
ing improper prenatal care.'®? For example, Maya, who at the time was
seven months pregnant, ingested pain relievers to lessen her frequent
dizzy spells.'®® Thereafter, she miscarried and was accused of murdering
her baby.'®* Maya was convicted of inducing an abortion, and sentenced
to twenty years in prison.'®

In an effort to understand Nepal’s predicament, on July 19, 2001, Con-
gress allowed Dr. Nirmal K. Bista, Director General of the Family Plan-
ning Association of Nepal (FPAN),'®¢ to testify before the Senate Foreign
Relations Committee regarding the effects of the Global Gag Rule in
Nepal.'®” Dr. Bista testified that the Global Gag Rule has put FPAN and
other NGOs in a serious dilemma.'®® The Nepalese Ministry of Health
recently decided to try to decrease the high maternal mortality rate in
their country by lobbying to liberalize the current abortion laws.'®®
NGOs, led by FPAN, are participating in this campaign to decriminalize
abortion.'” But as a result of the Global Gag Rule, NGOs must make a
terrible choice. They must choose between either speaking out and advo-
cating the decriminalization of abortion in order to save women’s lives,
which puts NGOs’ USAID funding in jeopardy or abiding by the restric-
tions of the Mexico City Policy and allowing women’s lives to be ad-
versely affected by Nepal’s harsh abortion policies.'!

Dr. Bista further testified that FPAN refused USAID, so it could con-
tinue to advocate for the decriminalization of abortion.'®? FPAN gave up

179. Id.

180. Id.

181. Id.

182. Melanie Conklin, The Gag Rule’s Victims, PROGRESSIVE, Aug. 1, 2001, available
at 2001 WL 12185216.

183. Id.

184. Id.

185. Id. Maya’s sentence was later reduced to a two years. /d.

186. FPAN, a member of the International Plan Parenthood Federation (IPPF), ren-
ders family planning services, as well as education, and counseling to the poor in Nepal.
Hearings, statement of Dr. Nirmal K. Bista, supra note 10.

187. See Hearings, statement of Dr. Nirmal K. Bista, supra note 10.

188. See id.

189. See id.

190. See id.

191. See id.

192. See id.
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$250,000 in USAID and will now face the closing of one or all of the
reproductive health clinics in Nepal’s most densely populated areas.'?
Overall, Nepal has lost over $700,000 in funds that would have been used
for family planning, contraceptive services and education on safe
motherhood.!**

Nepal is not the only USAID recipient country that has lost funding.
Other USAID recipient countries stand to lose considerable amounts of
funds and desperately needed family planning services as well. In South
Africa, a study has shown 35% of the maternal mortality rate is caused by
unsafe, yet legal, abortions.!®> However, the more significant factor in
maternal mortality rates is illness resulting from AIDS.'*® The Planned
Parenthood Association of South Africa stands to lose $600,000 in
USAID funds because they provide family planning counseling, which
includes information on abortion.'®” This results in a reduction of contra-
ceptives for the women of South Africa, further increasing the risk of
dying from sexually transmitted diseases such as AIDS.'®® Like South
Africa, Cambodia also has a very high HIV infection rate which is greatly
impacted by the Global Gag Rule.'®® Cambodia lost over $3,000,000
which could have been used for sex education, counseling, and HIV pre-
vention.??® The International Planned Parenthood Federation also listed

193. See id.

194. INT’L PLANNED PARENTHOOD FED’N, IMPACT OF THE GLOBAL GAG RULE, at
http://ippfen.com/files/26.doc (last visited Feb. 13, 2003) [hereinafter IMPACT OF THE
GrLoBAL GAG RULE].

195. Ctr. FOR REprOD. LAW AND PoLicy & WoMEN’s HEALTH PROJECT OF THE
CTR. FOR HEALTH PoLicy, WOMEN’s REPRODUCTIVE RIGHTS IN SOUTH AFRICA: A
SHapow REePORT 8 (CTR. FOR REPROD. LAW AND PoLicy ed., 1998) (showing that an
initial national study indicated 35% maternal mortality rate due to abortion, however
AIDS was also an increasing reason).

196. See “Mexico City” Policy’s Effect on HIV/AIDS Likely to Come Up at UN Sum-
mit, BLUE SHEET, June 13, 2001, available at 2001 WL 7811387; CTR. FOR REPROD. LAW
AND PoLicy & WoMeN’s HEALTH ProJeECT OF THE CTR. FOR HEALTH PoLicy, supra note
195, at 8.

197. “Mexico City” Policy’s Effect on HIV/AIDS Likely to Come up at UN Summit,
supra note 196.

198. See CTR. FOR REPROD. LAW AND PoLicY & WOMEN’S HEALTH PROJECT OF THE
CTR. FOR HEALTH PoLicy, supra note 195, at 7, 11 (discussing the use of contraceptives by
South Africans and the high rate of HIV infection).

199. Id. at 11 (estimating that over 2.4 million South Africans tested positive for HIV
in 1996); Katrina Anderson, Lives on the Line: The Implication of the Global Gag Rule,
Saip IT, May 2001 available at http://www.said it.org/archives/may0l/articlel.html (last vis-
ited Feb. 13, 2003) (listing Cambodia as having “the highest HIV infection rate in the world
outside of sub-Saharan Africa”).

200. IMpact oF THE GLoBAL GAG RULE, supra note 194; INT'L PLANNED
PareNTHOOD FED’N, HELD TO RANsoM (Jan. 22, 2002), available at http://www.heldtoran-
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Albania as losing $242,000, which would have provided women and ado-
lescents with counseling and reproductive health services.?°!

VII. THE Mexico City PoLicy AND INTERNATIONAL TREATIES

In addition to conflicting with the internal policies of developing na-
tions, the Global Gag Rule conflicts with several international treaties
and agreements. These international agreements can be divided into two
categories; those which the United States have consented to promote and
follow and those which it has refused to ratify.

A. Treaties Ratified by the United States
1. The United Nations Charter

As a member of the United Nations, the United States is obligated to
follow the provisions of the UN charter. Article 55 of the United Nations
Charter outlines theories and practices member nations should promote
in an effort to create stability and amicable relations between nations.?°?
The UN charter states that member nations should promote “social pro-
gress and development; solutions of international economic, social,
health, and related problems.”?** The charter further provides that pro-
motion of aforementioned ideals should be done without discriminating
on the basis of “race, sex, language, or religion.”?%¢

The Global Gag Rule violates Articles 55 and 56 of the United Nations
Charter. It has a disparate impact on the social and developmental pro-
gress of women by prohibiting access to all forms of abortion informa-
tion.?® It limits the ability of women in developing countries to be

som.org/gag_press.asp (last visited Feb. 11, 2003) (showing Cambodia has lost $3,170,937
because of the Global Gag Rule).

201. Impact oF THE GLOBAL GAG RULE, supra note 194.

202. U.N. CHARTER art. 55 reprinted in THE INTERNATIONAL HUMAN RIGHTS oF Wo-
MEN: INSTRUMENTS OF CHANGE, at 130 (Carol E. Lockwood et al. eds., 1998). Article 55
reads in part, “[w]ith a view to the creation of conditions of stability and well-being that
are necessary for peaceful and friendly relations among nations based on the respect of the
principle of equal rights and self-determination of peoples, the United Nations shall pro-
mote: . ..” Id. Under Article 56, countries that are members of the United Nations have
agreed to actively promote the provisions described in Article 55. U.N. CHARTER art. 56,
supra. Article 56 reads in its entirety, “[a]ll Members pledge themselves to take joint and
separate action in cooperation with the Organization for the achievement of the purposes
set forth in Article 55.” Id.

203. U.N. CHARTER art. 55, supra note 202.

204. U.N. CHARTER art. 55, supra note 202 .

205. A VioLATION OF INTERNATIONAL Human RiGHTs anp THE U.S. ConsTiTU-
TION, supra note 9 (stating “the United States cannot have it both ways—supporting wo-
men with one hand and silencing them with the other”). Further, the Global Gag Rule has
not been successful in deterring abortion, and is therefore not a solution to an international
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thoroughly informed about reproductive choices that may be legally and
socially acceptable in their respective countries.?%¢

2. Universal Declaration of Human Rights

In addition to the UN Charter, the Global Gag Rule is also in conflict
with the Universal Declaration of Human Rights. The United States and
other members of the United Nations signed the Universal Declaration
of Human Rights in 1948.2°7 This declaration provides that “everyone
has the right to a standard of living adequate for the health and well be-
ing of himself and his family, including. . . medical care and necessary
social services.”?®® Access to family planning programs is a necessary
medical and social service, as it promotes the health and well being of
women in developing countries. By eliminating access to family planning
services and information, the Global Gag Rule denies women in develop-
ing countries access to information.

3. The International Covenant on Civil and Political Rights

Finally, the Global Gag Rule is in direct conflict with the International
Covenant on Civil and Political Rights. The Unites States ratified this
covenant in 1992.2°° Under Article 19 of the International Covenant on
Civil and Political Rights, “[e}veryone shall have the right to freedom of
expression; this right shall include freedom to seek, receive and impart
information and ideas of all kinds, regardless of frontiers, either orally, in
writing or in print, in the form of art, or through any other media of his
choice.”?!® By prohibiting NGOs from disseminating information about

health problem affecting women. Rayman-Read, supra note 96 (quoting the Population
Crisis Committee which found “no evidence that the curtailment of services by AID-sup-
ported clinics reduced the number of abortions”).

206. A VioLaTioN oF INTERNATIONAL HumMaN RiGgHTS AND THE U.S. ConsTiTU-
TION, supra note 9 (arguing the United States interference with foreign countries’ repro-
ductive health policies infringes their national sovereignty); Anderson, supra note 199.

207. UniversaL DEecLARATION oF HumAaN RiGHTS, reprinted in THE INTERNA-
TIONAL HUMAN RIGHTS OF WOMEN: INSTRUMENTS OF CHANGE, at 137 (Carol E. Lock-
wood et al. eds., 1998).

208. Ctr. FOR REPROD. RIGHTS, INTERNATIONAL FAMILY PLANNING AND REPRO-
pucTIVE HEALTH PROGRAMS: WHEN WILL THE U.S. GOVERNMENT FULFILL 1Ts CoMMIT-
MENTS? n.1 (2001) available at http://www.crlp.org/pub_art_intfamplan.html (last visited
Apr. 2, 2003) [hereinafter WHEN wiLL THE U.S. GOVERNMENT FULFILL 11rs COMMIT-
MENTS?] (citing UNIVERSAL DECLARATION OF HUMAN RIGHTS, art. 25 & 28).

209. Id.; see also Kristen D.A. Carpenter, The International Covenant on Civil and
Political Rights, A Toothless Tiger?, 26 N.L. INT’L L. & CoM. REa. 3, 5 (2000).

210. International Covenant on Civil and Political Rights, Mar. 23, 1976, art. 19 para.
2,999 U.N.T.S. 172, 178.
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the full range of family planning alternatives,'! the Global Gag Rule re-
stricts the right of women in developing countries to seek or receive in-
formation.?'? The Global Gag Rule and its chilling effect on the ability to
seek and receive information on abortion is a clear violation of the terms
of the treaty. As a signatory of the treaty, the United States has a duty to
follow its terms.

B. Treaties Not Ratified by the United States

The Global Gag Rule also conflicts with several other treaties that have
yet to be ratified by the United States. When the Mexico City Policy was
announced at the United Nations International Conference on Popula-
tion in Mexico City, a delegation from the United States cited the United
Nations Declaration of the Rights of the Child as support for the pol-
icy.?!* However, the Declaration of the Rights of the Child never states
that the legal protections provided to children before birth are at all times
superior to the rights of the mother and her reproductive choice.”'* Fur-
ther, the United Nations has adopted more recent treaties dealing with
the rights of children, such as the Convention on the Rights of the
Child.?"> Although the Convention on the Rights of the Child has not
been ratified by the United States, it too incorporates the provision of the
Declaration of the Rights of the Child cited as support for the Mexico

211. See generally Restoration of the Mexico City Policy, 3 C.F.R. 873 (2002) (prohib-
iting the performance or promotion of abortion).

212. See International Covenant on Civil and Political Rights, supra note 210 (describ-
ing the rights one has to impart and receive information on ideas of all kinds). The Global
Gag Rule prohibits NGOs from imparting specific information about abortion. Thus, wo-
men are unable to receive valid information regarding their reproductive rights.

213. Planned Parenthood Fed’'n of America, Inc. v. Agency for Int’l Dev., 670 F.
Supp. 538, 540 (S.D.N.Y. 1987) (citing to the Policy Statement of the United States of
America at the United Nations International Conference on Population (Second Session)
Mexico, D.F., August 6-13, 1984)); DKT Memorial Fund Ltd v. Agency for Int’l Dev., 887
F.2d 275, 276 (D.C. Cir. 1989) (citing to the Policy Statement of the United States of
America at the United Nations International Conference on Population (Second Session)
Mexico, D.F., August 6-13, 1984)). The relevant provision from the declaration states,
“Whereas the child, by reason of his physical and mental immaturity, needs special safe-
guards and care, including appropriate legal protection, before as well as after birth.” G.A.
Res. 1386, U.N. GAOR, 14th Sess., Supp. No. 16, at 19, U.N. Doc. A/4354 (1959) reprinted
in OfricE oF THE HiGH CoMmMIssIONER FOR HuMAN RiGHTs at http://www.whchr.ch/
htmll/menu3/b125.html (last visited Mar. 30, 2003).

214. See generally G.A. Res. 1386, supra note 213. Additionally, there was a great
difference of the views on abortion in 1959 in comparison to 1984, apparent in the trend to
legalize abortion in the United States in the seventies with the landmark case of Roe v.
Wade. See generally Roe v. Wade, 410 U.S. 113 (1973).

215. Convention on the Rights of the Child, Nov. 20, 1989, 1577 U.N.T.S. 3, 44.
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City Policy.?*® Continued reliance on this provision alone as support of
the Global Gag Rule, however, ignores several other provisions that di-
rectly conflict with the purpose of the Global Gag Rule.*'” Finally, the
GGR violates various provisions of the International Covenant on Eco-

216. Id. at 45.

217. Several organizations, including the United Nations Population Fund, have cate-
gorized adolescents as individuals between the age of ten and nineteen. See CTR. FOR
RepProD. RiGHTS, ADOLESCENTS NEED SAFE AND LEGAL ABorTION (2000) available at
http://www.crlp.org/pub_fac_atkadol.html (last visited Feb. 24, 2003) (stating that the
World Health Organization, the United Nations Children’s Fund and the United Nations
Population Fund issued a joint statement in 1988 categorizing adolescents). Globally, the
majority of adolescents’ pregnancies are unplanned. See id. The Convention on the Rights
of the Child recognizes some children worldwide live in varying conditions and are in need
of special care. Convention on the Rights of the Child, supra note 215, at 45. Many of the
provisions set forth in this Convention mirror the articles set forth in the Convention on
Social and Political Rights, but specifically apply to the stated rights of children. Compare
Convention on the Rights of the Child, supra note 215 with International Covenant on
Civil and Political Rights, supra note 210. Article 1 of the Convention on the Rights of the
Child defines a child as a person below the age of eighteen years unless under the applica-
ble law, majority is attained earlier. Convention on the Rights of the Child, supra note 215,
at 46.

Article 13 of the Convention on the Rights of the Child states that the child has the right
to “seek, receive and impart information and ideas of all kinds, regardless of frontiers,
either orally, in writing or in print . . .or through any other media of the child’s choice.”
Convention on the Rights of the Child, supra note 215, at 48. The Global Gag Rule inter-
feres with the right of children to freely receive and seek all forms of information regarding
abortion because NGOs are restricted from speaking or publishing information about
abortion as a family planning option. Convention on the Rights of the Child, supra note
215, at 48. Girls under the age of eighteen are physiologically capable of conception and
should have access to all information regarding pregnancy and family planning.

Article 24 recognizes the right of children to have access to health care services. Con-
vention on the Rights of the Child, art. 24, para. 1, supra note 215, at 52. The health care
services to be provided by States would include the implementation of programs to reduce
child mortality and develop family planning services. Convention on the Rights of the
Child, art. 24, para. 2(a) & (f), supra note 215, at 52. The Global Gag Rule interferes with
health care services for children because the loss of USAID funds has caused many clinics
to shut down or face closure. Hearings, statement of Dr. Nirmal K. Bista, supra note 10
(testifying that FPAN has refused USAID funds because of the restrictions imposed by the
Global Gag Rule); Mexico City Policy: Effects of Restrictions, before the senate Foreign
Relations Comm., 107th Cong. (2001) (statement of Daniel E. Pellegrom, President, Path-
finder International) (testifying that Bangladesh Rural Advancement Clinic has lost its
USAID funding because it refuses to sign the Standard Clause of the Mexico City Policy)
[hereinafter Hearings, statement of Daniel E. Pellegrom]. Moreover, in some USAID re-
cipient countries unsafe abortions are a leading cause of child mortality. Therefore, the
Global Gag Rule conflicts with the efforts to reduce child mortality rates in these coun-
tries. Further the Global Gag Rule does not encourage international cooperation and ig-
nores the needs of developing countries in achieving the rights stated in Article 24.
Convention on the Rights of the Child, art. 24, supra note 215, at 52.
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nomic, Social and Cultural Rights?'® and the Convention on the Elimina-
tion of All Forms of Discrimination Against Women.?'? Imposition of

218. The International Covenant on Economic, Social and Cultural Rights has many
provisions which safeguard the basic human rights of women. WreN WiLL THE U.S. Gov.-
ERNMENT FuLFiLL Its CoMMITMENTS?, supra note 208. States who signed this convention
recognize under Article 10(1), “the widest possible protection should be accorded to the
family, which is the natural and fundamental group unit of society. . .” International Cove-
nant on Economic, Social and Cultural Rights, Jan. 3, 1976, art. 10, para. 1, 993 U.N.T.S. 8.
The “widest possible protection” should mean a woman is, at the very least, informed of all
her reproductive options and, at most, not punished for her family planning choices. In
developing nations, foreign NGOs play a huge role in educating women about family plan-
ning options and ensuring they are not punished for their reproductive choices. Propo-
nents of the Global Gag Rule may argue the Mexico City Policy protects the establishment
of the family, by preventing women from terminating the formation of a family. However,
the effects of the Policy restrict protections for the establishment of a family due to the fact
that many USAID recipient clinics have either been closed or face closure thereby making
family planning services less accessible. Hearings, statement of Dr. Nirmal K. Bista, supra
note 10 (testifying that FPAN has refused USAID funds because of the restrictions im-
posed by the Global Gag Rule); Hearings, statement of Daniel E. Pellegrom, supra note
217 (testifying that Bangladesh Rural Advancement Clinic has lost its USAID funding
because it refuses to sign the Standard Clause of the Mexico City Policy).

Article 12 of the Covenant outlines the right to the “highest attainable standard of physi-
cal and mental health.” Convention on the Rights of the Child, art. 12, supra note 215, at
52. Paragraph 2 of Article 12 further outlines affirmative action to be taken by State Par-
ties to the Covenant to ensure this right. International Covenant on Economic, Social and
Cultural Rights, art. 12 para. 2(a)-(d), supra. In addition, one provision calls for the assur-
ance of all medical services and attention. International Covenant on Economic, Social
and Cultural Rights, art. 12 para. 2(d), supra. The Mexico City Policy violates this Article
in that it forces foreign NGOs to restrict the types of medical services they provide.

Article 15(1) asserts the right of individuals to benefit from scientific progress. Interna-
tional Covenant on Economic, Social and Cultural Rights, art. 15 para. 1(b), supra. Abor-
tion is a medical service that has been carefully developed through the progress of science.
As such, women should be allowed to benefit from this scientific advancement when mak-
ing reproductive choices. Further, Article 15 calls for State Parties to respect the freedom
of scientific research. International Covenant on Economic, Social and Cultural Rights, art.
15 para. 3, supra. In light of these provisions, the United States’ enforcement of the Mex-
ico City Policy violates the freedom of scientific research because it prohibits foreign
NGOs from conducting research related to abortion.

219. Despite several attempts, the Convention on the Elimination of All Forms of
Discrimination Against Women has not been ratified by the United States. Henry J.
STEINER & PHiLIP ALSTON, INTERNATIONAL HUMAN RiGHTS IN CONTEXT: Law, PoLiTiCs,
MoravLs, 922-24 (1996). Article 10(h) of CEDAW provides States Parties should take
measures to prevent discrimination against women with respect to information which as-
sists in the health of families, encompassing educational “information and advice on family
planning.” Convention on the Elimination of All Forms of Discrimination Against Wo-
men, Sept. 3, 1981, art. 10(h), 1249 U.N.T.S. 18. The Global Gag Rule causes States Parties
who have foreign NGOs receiving USAID to be in violation of Article 10 because they are
unable to distribute, publish, or voice educational information that includes abortion infor-
mation. Further, women are restricted from even receiving advice or referrals to family
planning clinics which may provide them with this information. CEDAW also calls for
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the GGR ignores important rights that are recognized and protected by
these treaties. By failing to ratify these treaties and issuing a policy that
directly conflicts with the rights recognized in them, the United States is
undermining its credibility in the international community.

VIII. CHALLENGES TO THE MEexico City PoLicy

The new name given to the old rule is quite fitting and much more
demonstrative of what the Mexico City Policy really means. The Global
Gag Rule effectively “gags” foreign NGOs from speaking about abortion.
The CRLP filed a lawsuit against President George W. Bush on June 6,
2001, arguing the Global Gag Rule violates the First and Fifth Amend-
ments.??° The CRLP is not the first organization to challenge the Mexico
City Policy on this basis.??!

States Parties to ensure access to health care, including family planning services. Conven-
tion on the Elimination of All Forms of Discrimination Against Women, Sept. 3, 1981, art.
12 para. 1, 1249 U.N.T.S. 19. The Mexico City Policy is harmful to this Article in that
women in rural areas are not provided with family planning services because their clinics
have been shut down or are in danger of closing. Anderson, supra note 199 (discussing the
loss of family planning services in Cambodia as affecting women in rural areas the most,
because those are the areas that NGOs primarily service and where 80% of the nation’s
people reside). The restrictions of the Mexico City Policy hinder the ability of States Par-
ties to fully ensure women’s access to family planning and other health care services.

Article 16(1)(e) of the Convention of the Elimination of All Forms of Discrimination
Against Women provides that women should have the same right as men to “decide freely
and responsibly the number and spacing of their children.” Convention on the Elimination
of All Forms of Discrimination Against Women, art. 16 para. 1(e), supra. Article 16 fur-
ther provides women should have access to educational information to allow them to exer-
cise this right. Convention on the Elimination of All Forms of Discrimination Against
Women, art. 16 para. 1(e), supra. Although President George W. Bush may not agree with
abortion as a means of child spacing in the United States, in some developing countries it is
an acceptable means of family planning. OrrICE OF PopuLATION, U.S. AGENCY FOR INT'L
Dev., supra note 106 (listing USAID recipient countries in which abortion is legal). The
family planning services offered by foreign NGOs are sometimes the only means available
to women in certain parts of developing countries. See Anderson, supra note 199 (discuss-
ing the loss of family planning services as affecting women in rural Cambodia the most
because that is the area that NGOs primarily service). The Mexico City Policy prohibits
these women from freely exercising this right when these clinics are closed down or are
required to restrict their services even though abortion is legally permitted.

220. See Ctr. for Reprod. Law & Policy v. Bush, No. 01 CIV.4986(LAP), 2001 WL
868007 (S.D.N.Y. July 31, 2001).

221. See Pathfinder Fund v. Agency for Int’l Dev., 746 F. Supp. 192 (D.D.C. 1990);
DKT Memorial Fund, Ltd. v. Agency for Int’l Dev., 691 F. Supp. 394 (D.D.C. 1988);
Planned Parenthood Fed’n of America v. Agency for Int’l Dev., 670 F. Supp. 538 (S.D.N.Y.
1987); Alan Guttmacher Inst. v. McPherson, 616 F. Supp. 195 (S.D.N.Y. 1985).
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A. Alan Guttmacher Institute v. Agency for International Aid**?

The Alan Guttmacher Institute (AGI), a private non-profit organiza-
tion based in New York and Washington D.C.,?*® was the first to chal-
lenge the Mexico City Policy in 1985.%2* AGI filed a complaint against
USAID in response to a 1983 denial of grant funding for its publication
entitled [International Family Planning Perspectives (Perspectives).??>
Funding was denied following an audit by the Communications Review
Board (CRB), which found Perspectives contained articles which possibly
advocated abortion.??6 While the initial complaint did not include a claim
challenging the validity of the Mexico City Policy,??” AGI later sought to
amend their complaint to include this cause of action.??® The court could
not find a direct injury to AGI caused by the policy since it had not been
applied to domestic NGOs; therefore, the motion to amend was denied
due to lack of ripeness.???

222. Alan Guttmacher Inst. v. McPherson, 616 F. Supp. 195 (S.D.N.Y. 1985).

223. Alan Guttmacher Inst. v. McPherson, 597 F. Supp. 1530, 1532 (S.D.N.Y. 1984);
THE ALAN GUTTMACHER INSTITUTE, FREQUENTLY ASKED QUESTIONS (2002), available at
http://www.agi-usa.org/about/faq.html (last visited Mar. 9, 2003). See also THE ALAN
GuTTMACHER INSTITUTE, ABOUT AGI (2002), available at http://www.agi-usa.org/about/
index.html (last visited Mar. 9, 2003) (describing basic information about the organization).

224. See Alan Guttmacher Inst. v. McPherson, 616 F. Supp. at 209 (seeking to amend
the complaint to challenge the constitutionality of 22 U.S.C. § 2151b(f)(1)).

225. Alan Guttmacher Inst. v. McPherson, 597 F. Supp. 1530, 1532 (S.D.N.Y. 1984).
Perspectives published materials dealing with international population control and family
planning; it received funding from USAID for almost ten years prior to the 1984 denial.
See id.

226. Alan Guttmacher Inst. v. McPherson, 597 F. Supp. 1530, 1532-33 (S.D.N.Y.
1984).

227. Id. at 1533. The complaint included the following five allegations: 1) the denial of
funding based on ideas published by AGI violated the First Amendment; 2) the denial of
funding based on content violated the First and Fifth Amendments; 3) the denial of fund-
ing violated the Foreign Assistance Act of 1961; 4) the denial of funding without a proper
hearing was a deprivation of property in violation of the Fifth Amendment; and 5) the
denial of funding was “arbitrary and capricious” violating the Administrative Procedure
Act (APA). See id. at 1533. The court dismissed the fifth cause of action finding review
under the APA to be inappropriate due to the broad language of the statute and the sub-
jectivity involved in dispersing an agency’s limited funds. See id. at 1536-37. The court also
dismissed the fourth claim holding that the expectancy to receive funds does not constitute
a property interest in FAA funds. See id. at 1543-45. Additionally, the court held that the
doctrine of sovereign immunity applied to the affirmative injunctive relief sought by AGI,
but not to any declatory relief; therefore the suit was not entirely dismissed. See id. at
1537-42.

228. See Alan Guttmacher Inst. v. McPherson, 616 F. Supp. at 209.

229. See id. at 210-12. The three remaining causes of action were decided on June 17,
1985. See generally id. In regards to the claim that the denial of funding constituted “con-
tent-based” discrimination thus violating the First and Fifth amendments the court stated
that a retroactive prohibition of “neutral articles threatens to inhibit that free expression of
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B. DKT Memorial Fund Ltd. v. Agency for International
Development®*°

The second attack on the Global Gag Rule was lead by a domestic
NGO, DKT Memorial Fund.?*! Additionally, two foreign NGOs, Parivar
Seva Sanstha and Population Services Family Planning Programmes Ltd.,
were co-plaintiffs in the suit.>*?> All three plaintiffs assisted and/or en-
gaged in family planning services that provided access to voluntary abor-
tions and dispersed general information regarding abortion and the
accessibility of abortion.** DKT Memorial Fund petitioned the Court
for injunctive relief against the enforcement of the Mexico City policy.?3*
The district court had originally held the plaintiffs lacked standing due to
a failure to show injury in fact.”>> However, the appellate court allowed
the plaintiffs to amend the petition and reversed and remanded the case
to the district court.?3¢

On remand, the court addressed the standing issue once more and
found all plaintiffs met the standing requirements.?*” In regards to the

ideas which lies at the heart of the First Amendment.” See id. at 206. However, the court
held that the settlement offered by the government which offered not to retroactively con-
sider the two articles mooted the constitutionality question in this case. See id. See gener-
ally Alan Guttmacher Inst. v. McPherson 805 F.2d 1088 (2d Cir. 1986) (modifying in part
and affirming the holding in Alan Guttmacher Inst. v. McPherson 616 F. Supp. 195
(S.D.N.Y. 1985)).

230. DKT Memorial Fund Ltd. v. Agency for Int’l Dev., 691 F. Supp 394 (D.D.C.
1988).

231. Id. at 396.

232. Id. The complaint alleged the Mexico City Policy: 1) contradicted and over-
reached the Foreign Assistance Act of 1961 and the Continuing Appropriations Act of
1985; 2) violated the First and Fifth Amendments; and 3) “is arbitrary and capricious under
the Administrative Procedure Act.” Id. at 395.

233. Id. at 396. None of the plaintiffs had ever previously applied for USAID bene-
fits, however they planned to apply for funds to be used in a future joint project. Id. at 396-
97.

234. Id. at 395.

235. Id. at 397.

236. Id. When the plaintiffs amended their complaint to state, “[b]ut for the abortion
eligibility policy, plaintiffs would be eligible to apply and to compete for and, if successful,
to receive [US]JAID funds,” defendants had the burden of proving that the plaintiffs were
ineligible for AID funds. Id. at 398. The defendants did not meet their burden, summary
judgment was not permitted, and the complaint survived. Id. at 398.

237. Id. at 400 (citing Cardenas v. State, 733 F.2d 909, 913 (D.C. Cir. 1984). The court
found DKT Memorial Fund could show a direct injury caused by the Mexico City Policy
and a favorable decision could redress their injury; therefore, DKT Memorial Fund met
the standing requirement. Id. at 399. With regard to the two foreign NGOs involved in the
suit, the government asserted a lack of standing based on their non-resident alien status.
Id. at 399. However, the Court pointed out that in Cardenas v. Smith, the more relevant
issue for standing under Article III is the injury, as opposed to the party’s identity. Id. at
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allegation that the Mexico City Policy is inconsistent with the Foreign As-
sistance Act of 1961, the Court held the legislative history illustrates Con-
gress’ intent to allow the President to use his discretion in awarding
USAID funds.>*® Further, the court held the Mexico City Policy was not
overreaching in regards to other provisions in the Foreign Assistance Act
of 1961.%%

For the second claim, involving a First Amendment violation, the Court
found USAID was “indirectly doing what it cannot do directly,” to the
domestic plaintiff, DKT Memorial Fund.?* The court cited Speiser v.
Randall, which held that even though the government has the right to
withhold a government benefit, it may not do so on a basis which “in-
fringes [a] constitutionally protected interest—especially, [the] interest in
freedom of speech.”®*! Further, the Mexico City Policy’s resulting stan-
dard clause does not meet the time, place, or manner test set forth in
Consolidated Edison Co. v. Public Service.*** The court also quotes the
fact that the “time, place, or manner restrictions may not be based on
subject matter or content of speech.”?** The court ultimately found the
standard clause to be a violation of DKT’s First Amendment rights.>**
However, this successful attack on the Mexico City Policy was short lived
as the Court of Appeals reversed the district court ruling and remanded
for dismissal.>*®

C. Planned Parenthood Federation of America, Inc. v. Agency for
International Development?**®

In January 1987, a third lawsuit was filed challenging the constitutional-
ity of the Mexico City Policy.**” The suit was initiated by Planned

399. The Court found the two foreign NGOs have shown an injury in fact that can be
redressed by a favorable decision by this Court; therefore, they have standing. Id. at 400.

238. Id. at 402.

239. Id. at 403.

240. Id. at 404.

241. Id. (citing 357 U.S. 513, 526).

242. Id. (citing 447 U.S. 530, 535).

243. Id. at 405 (citing 447 U.S. 530, 535).

244. Id. However, the Court found the foreign plaintiffs lacked standing to bring a
violation of Constitutional rights claim. /d. at 405-06.

245. See generally DKT Memorial Fund Ltd. v. Agency for Int’l Dev., 887 F.2d 275
(D.C. Cir. 1989).

246. 670 F. Supp 538 (1987).

247. Planned Parenthood Fed’n of Am., Inc. v. Agency for Int’l Dev., 670 F. Supp. at
541. In addition, the PPFA petitioned the Court to invalidate the Standard Clause, issue
an injunction against the use of the Standard Clause, and issue an injunction against the
consideration of PPFA’s position on abortion as a determinative factor when making fund-
ing decisions. /d. The complaint alleged: 1) violation of freedom of speech and assembly
under the First Amendment; 2) violation of privacy rights of recipients of family planning
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Parenthood Federation of America, Inc. (PPFA), a domestic NGO which
provides family planning funds to foreign NGOs in furtherance of its mis-
sion.2*® The district court dismissed the case for failure to state a claim
for which relief could be granted®*® and held that justiciability limits pre-
vented review of the constitutional issues because it was a political ques-
tion.>®* In essence, the entire complaint was dismissed and the attack
against the Mexico City Policy failed.>*!

D. Pathfinder Fund. v Agency for International Development*>?

The fourth attack on the Mexico City Policy was led by the Pathfinder
Fund, the Association for Voluntary Surgical Contraception, Inc., and the
Population Council; three domestic NGOs which aid international family
planning projects.?>® The issue before the district court in this case was
whether the Eligibility Clause of the Mexico City Policy violated the First
Amendment right of domestic NGOs to associate with foreign NGOs on

information; 3) USAID lacks authority to implement the Standard Clause on grant recipi-
ents; 4) the implementation of the Policy is a violation of the Administrative Procedure
Act; and 5) the adoption of the clause is a violation of due process under the fifth amend-
ment. /d.

248. Id. Included in the mission of PPFA is the assistance of “organizations in devel-
oping countries to increase access to voluntary fertility regulations services, including legal
abortion, through information and education, provision of medical services, commodity
distribution and lobbying.” /d. This lawsuit also consisted of other plaintiffs suing as indi-
viduals and as a class. /d. All of the individual plaintiffs are citizens of the United States.
Id.

249. Id. at 545. Plaintiffs asserted the language of sections 2151(a) and 2151u(a) of
the Foreign Assistance Act (FAA) limit the Executive’s authority to implement the Mexico
City Policy. Id. at 542. The Court followed Judge Haight’s reasoning in Alan Guttmacher
Institute v. McPherson, 616 F. Supp. 195 (S.D.N.Y. 1985), aff'd, 805 F.2d 1088 (2nd Cir.
1986), and found these sections of the FAA did not prohibit the President from implement-
ing the Mexico City Policy. Id. at 543. After reviewing the legislative history, the court
concluded it was the intent of Congress to leave the issue “in the hands of the Executive”
and therefore dismissed the Plaintiffs’ assertion of Executive limitations. Id. at 544-45,

250. Id. at 547. The first and second causes of action were dismissed as the court
found them to be an inquiry into the President’s power to institute foreign policy, which is
a political question the courts are not equipped to assess. Id.

251. Id. at 550. The appellate court agreed that the President was acting within his
authority in implementing the Mexico City Policy. See Planned Parenthood Fed’n of Am.,
Inc. v. Agency for Int’l Dev., 838 F.2d 649, 655 (2d Cir. 1988). However, the appellate
court did not agree that the constitutional challenge presented a non-justiciable political
question and therefore reversed and remanded. See Planned Parenthood Fed’n of Am.,
Inc. v. Agency for Int’l Dev., 838 F.2d at 656. On remand the entire action was dismissed.
See Planned Parenthood Fed’n of Am., Inc. v. Agency for Int’l Dev., available at 1990 WL
26306 (S.D.N.Y. 1990), aff'd, 915 F.2d 59 (2d Cir. 1990).

252. 746 F. Supp. 192 (D.D.C. 1990).

253. Pathfinder Fund v. Agency for Int’l Dev., 746 F. Supp. 192, 194 (D.D.C. 1990).
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projects related to abortion.2>* The court first had to determine to what
degree the state action interfered with domestic NGOs ability to associate
with foreign NGOs.?>> The court found that the plaintiffs’ right to associ-
ate with foreign NGOs was not substantially burdened by the Eligibility
Clause and reviewed the Clause using the rational basis test.?>® Ulti-
mately, the Court held the Eligibility Clause was “rationally related to a
legitimate government interest,” entered summary judgment for the de-
fendant and dismissed the complaint.?>’

E. The Center for Reproductive Law & Policy v. George W. Bush®>®

The most recent challenge to the Mexico City Policy was initiated by
the Center for Reproductive Law & Policy (CRLP) on June 6, 2001.2%°
The CRLP actively promotes reproductive rights as human rights and ad-
vocates for global abortion reform in collaboration with foreign NGOs.?%°
The complaint alleged the Mexico City Policy and its implementing
clauses were in violation of the constitution and customary international
law.?%! However, the court did not decide the merits of the case because

254. Id. This suit was originally filed as a challenge to 1) the statutory authority for
the implementation of the Mexico City Policy; and 2) the constitutionality of the Mexico
City Policy. Id. However, the district court issued a stay until the Court of Appeals ren-
dered a decision in DKT Memorial Fund, Ltd. v. Agency for Int’l Dev., 887 F.2d 275 (D.C.
Cir. 1989), a case dealing with the same issue. /d. The court commented that DKT Memo-
rial Fund did not answer the issue of whether organizations have a right to associate with
other organizations under the First Amendment, and later allowed the Plaintiffs in this
case an opportunity to amend their complaint in order to rule on the issue. Id.

255. Id. at 195-96. The government’s actions would be reviewed under the highest
level of scrutiny if the court found that the Eligibility Clause “directly and substantially
interferes with plaintiffs’ ability to associate with foreign NGOs.” Id. at 196.

256. Id. at 198-99. The court commented that the plaintiffs’ right to associate with
foreign nationals is not absolute and the Clause only prevented “plaintiffs from associating
with their pick of foreign NGOs.” [Id. at 199.

257. Id.

258. No. 01 CIV.4986(LAP), 2001 WL 868007 (S.D.N.Y. Jul. 31, 2001).

259. See Id. at ar *2. Other individual plaintiffs included staff attorneys for CRLP. Id.

260. Id. Interestingly, the plaintiffs have never received nor intend to apply for
USAID funds. Id.

261. Id. at *3. The defendants requested dismissal on three bases: 1) the plaintiffs
lack standing; 2) the suit is not ripe; and 3) the plaintiffs have failed to state a claim for
which relief can be granted. /d.
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the court found that the Plaintiffs lacked standing.?®*> Therefore, the en-
tire action was dismissed.?

Yet, when reviewed at the appellate level, the court did address the
merits of the case without addressing the standing issue.?®* Regarding
the First Amendment claim, the court relied on their decision in Planned
Parenthood Federation of America, Inc. v. Agency for International Devel-
opment as controlling authority and held there was no constitutional vio-
lation and dismissed the claim.?6> The CRLP also claimed that the vague
language of the Mexico City Policy failed to give sufficient notice as to
what speech and activities where specifically prohibited, thus violating
the Due Process Clause.?®® The Court found that this claim relied on the
rights of the foreign NGOs and therefore dismissed this claim “for lack of
prudential standing.”?®’ The Plaintiffs further alleged a Fifth Amend-
ment Equal Protection violation stating that the Mexico City Policy re-
strictions prevented them from competing on an equal basis with
domestic anti-abortion organizations.”®® Although the Court found the
plaintiffs to have standing to bring this claim, it dismissed this claim for
lack of merit.?®°

262. Id. at *5-12. In analyzing the defendant’s request for dismissal based on a lack of
standing, the Court found the plaintiffs failed to show a concrete demonstrable injury in
fact. Id. at *8-9. The Court further found a failure to show a causal connection to a claim
of injury caused by the government. /d. at *11-12. The Court also found, even had there
been an injury, the Court could not properly offer redress, and therefore plaintiffs failed in
all elements of standing. /d. at *12.

263. Id. at *12.

264. Ctr. for Reprod. Law and Policy v. Bush, 304 F.3d 183, 192-95 (2d Cir. 2002). The
Court held that where the constitutionality of a governmental regulation is challenged,
“and a controlling decision of this court has already entertained and rejected the same
constitutional challenge to the same provision, the Court may dispose of the case on the
merits without addressing a novel question of jurisdiction.” See id. (relying on Steel Co. v
Citizens for a Better Env’t, 523 U.S. 83, 94-101 (1998), in which the Supreme Court recog-
nized an exception to deciding on the issue of standing prior to ruling on the merits in a
case when there is already a controlling case which has decided the merits issue).

265. Id. at 190-91 (relying on Planned Parenthood of Am., Inc., v. Agency for Int’l
Dev., 915 F.2d 59 (2d Cir. 1990)).

266. Id. at 188.

267. Id. at 196. Under the doctrine of prudential standing, “a court must ask whether
a plaintiff’s claim rests on the legal rights of a third party, asserts only a generalized griev-
ance, or asserts a claim that falls outside the zone of interests protected by the legal provi-
sion invoked.” Id. The court addressed the standing issue in this claim because the
Planned Parenthood case did not involve a Due Process claim in this context. /d. at 195.

268. Id. at 188.

269. Id. at 197-98. The court used a rational basis test to review the Equal Protection
claim finding that the classification was not suspect nor did it infringe a fundamental right.
Id. at 197. Without much analysis the court relied on Rust v. Sullivan, 500 U.S. 173, 192-94
(1991), a case in which the Supreme Court held that the government may use public funds
to favor “the anti-abortion position over the pro-choice position.” Id. at 198.
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In summary, all of the challenges to the Mexico City Policy have failed.
Due to standing requirements and justiciability limits of the courts it is
unlikely that a domestic or foreign NGO will find the relief they seek in
the courts. However, Congress has the ability to remedy the injustices
brought about by the Global Gag Rule.

IX. ProrosaL

Many members of Congress are in favor of repealing the Global Gag
Rule; they recognize the fact the rule does not protect women from
human rights abuses in family planning, but instead ignores the hardships
faced by women in developing countries.?’® The first step in repealing
the Global Gag Rule is to limit the President’s authority to implement
the policy. Several of the attacks on the Global Gag Rule included chal-
lenges to the authority of the President to limit the granting of USAID
funds to organizations which did not conduct abortion related activi-
ties.>’! However, in each case the courts found that Congress intended
for the President to have discretion in the allocation of USAID funds.?”?
Thus, Congress must take affirmative steps to limit the President’s au-
thority to implement the Mexico City Policy.

In 1985, both Congress and the House attempted to impede the Presi-
dent’s ability to deny USAID funds to NGOs based on the abortion re-

270. See generally Tara A. Gellman, The Blurred Line Between Aiding Progress and
Sanctioning Abuse: United States Appropriations, the UNFPA and Family Planning in the
P.R.C.,17 N.Y.L. ScH. J. Hum. Rts. 1063, 1094 (2001).

271. See generally Alan Guttmacher Inst. v. McPherson, 597 F. Supp. 1530, 1533-34
(S.D.N.Y. 1984) (claiming the termination of funding violated the Administrative Proce-
dure Act (APA). Review under the APA is appropriate unless expressly prohibited by
statute or the “challenged decision is one committed to agency discretion by law.”); DKT
Mem’] Fund Ltd. v. Agency for Int’l Dev., 691 F. Supp. 394, 401 (D.D.C. 1988) (challenging
the legality of the Mexico City Policy); Planned Parenthood Fed’'n of Am. v. Agency for
Int’l Dev., 670 F. Supp. 538 (S.D.N.Y. 1987) (claiming the Mexico City Policy violated the
statutory authority of the Foreign Assistance Act).

272. See Alan Guttmacher Institute v. McPherson, 597 F. Supp. at 1534-37 (holding
that 22 U.S.C. § 2151(b) authorizes the President “to furnish assistance, on such terms and
conditions as he may determine” and that Congress did not intend review of funding deci-
sions under this statute); DKT Mem’l Fund Ltd. v. Agency for Int’l Dev., 691 F. Supp. at
401 (citing the authority of the President under 22 U.S.C. § 2151b(b) of the FAA to “to
furnish assistance, on such terms and conditions as he may determine, for voluntary popu-
lation planning” and noting that although both Congress and the House had the opportu-
nity to limit the President’s discretion the proposals were dropped); Planned Parenthood
Fed’n of Am. v. Agency for Int’l Dev., 670 F. Supp. at 542-545 (concluding that 22 U.S.C.
§ 2151b(b) of the FAA grants the authority to the President to distribute funds “on such
terms and conditions as he may require” and that Congress “has not chosen to interfere
with Executive discretion in that arena”).
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lated activities they promote.?’”> The proposed amendment to the FAA
by the House would “prohibit the president from denying population
planning assistance funds to any country or organization because of the
types of voluntary and non-coercive family planning programs which it
carries out or promotes, or for which it provides funds, goods, or services,
so long as it does so entirely with funds other than the funds made availa-
ble by the United States under this part.”’?’* The House bill directed that
the Administrator of USAID “shall not subject any non-governmental or
multilateral organization to any requirement more restrictive than any
requirement applicable to a foreign government for such assistance.”*’>
Unfortunately, in conference both bills were dropped and the President’s
broad discretion remained intact.”’® Recently, the Senate Foreign Rela-
tions Committee in July 2001 approved the Global Democracy Promotion
Act, sponsored by Senators Barbara Boxer and Olympia Snowe.?”” The
Global Democracy Promotion Act contains two provisions which guaran-
tee United States foreign policy is compatible with human rights.?’® The
Act prohibits the denial of funding to foreign NGOs “based on the medi-
cal services they provide.”?”” In addition, foreign NGOs cannot be
forced to relinquish their rights to free speech and assembly in exchange
for federal funding.?®°

The Global Gag Rule violates the first of these provisions because it
denies foreign NGOs aid on the basis of services they provide with their
own resources.?®! Additionally, the Global Gag Rule violates the second

273. See DKT Mem’l Fund Ltd v. Agency for Int'l Dev., 691 F. Supp. at 402 n.11
(citing H.R. 1555, 99th Cong., 1st Sess. § 304(a) (1985); H.R. Rep. No. 39, 99th Cong., 1st
Sess. 37-38 (1985); S. 960, 99th Cong., 1st Sess. § 303(b) (1985); S. Rep. No. 34, 99th Cong.,
1st Sess. 32 (1985)).

274. See DKT Mem’l Fund Ltd v. Agency for Int’l Dev., 691 F. Supp. at 402 n.11
(citing H.R. 1555, 99th Cong., 1st Sess. § 304(a) (1985); H.R. Rep. No. 39, 99th Cong., 1st
Sess. 37-38 (1985)). .

275. See DKT Mem’l Fund Ltd v. Agency for Int’l Dev., 691 F. Supp. at 402 (citing S.
960, 99th Cong., 1st Sess. § 303(b) (1985); S. Rep. No. 34, 99th Cong., 1st Sess. 32 (1985)).

276. See DKT Mem’l Fund Ltd. v. Agency for Int’l Dev., 691 F. Supp. at 402.

277. See Global Democracy Promotion Act of 2001, S. 367, 107th Cong. (2001). See
also Jan Erickson, Reproductive Rights Gains, Losses, NAT'L NOW TiMEs, Oct. 1, 2001,
Vol. 33, Issue 3 at 11, available at 2001 WL 11283974.

278. Global Democracy Promotion Act of 2001, S. 367, 107th Cong. § 3 (1) (2001).
Mexico City Policy: Effects of Restrictions: Testimony Before the Senate Foreign Relations
Comm., 107th Cong. (2001) (statement of Aryeh Neier, President, Open Society Inst.)
[hereinafter Hearings, statement of Aryeh Neier].

279. Erickson, supra note 277.

280. Global Democracy Promotion Act of 2001, S. 367, 107th Cong. § 3(2)(2001); Er-
ickson, supra note 277.

281. See generally President’s Memorandum on the Restoration of the Mexico City
Policy, 3 C.F.R. 873 (2002) (restoring a policy in which foreign non-governmental organiza-
tions were required to “agree as a condition of their receipt of federal funds for family
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provision because recipient organizations must first sign the Standard
Clause prior to receiving funds, stating they will not “promote” abortion
as a family planning method.”®*> Under the Mexico City Policy, promo-
tion of abortion includes speech, printed information, verbal advice, pub-
lic forums and lobbying of governments to change current abortion
policies.®®> The House of Representatives’ Appropriations Committee
also passed a bill containing the same language as the Senate bill and
included it in the Global Democracy Promotion Act.?®* However, the
House bill was dropped as a compromise to secure funding for United
Nations Fund for Population Assistance (UNFPA).2> The Global De-
mocracy Promotion Act presented by the Senate remains on the calendar
unaff%cted by the House bill because it was introduced as a stand alone
bill.?®

Legislative efforts to repeal the Mexico City Policy by limiting the Pres-
ident’s authority to place such restrictions on foreign NGOs should be
supported. The initial reform of foreign assistance programs under Presi-
dent John F. Kennedy’s administration supported legislation which was
less restrictive on USAID recipients.?®” USAID was created as a foreign
assistance program free from the political functions of its predecessors, in
an attempt to better assist the developing nations of the world.?®*® The
Mexico City Policy restricts USAID resources and allows politics to hin-
der the developmental purpose of the organization.

The Executive has too much power to dramatically affect the family
planning options of women in developing countries from one day to the
next. This problem is evident in the history of the Mexico City Policy,

planning activities that such organizations would neither perform nor actively promote
abortion as a method of family planning in other nations.”); Hearings, statement of Aryeh
Neier, supra note 278.

282. See 3 C.F.R. 873, 874-75.

283. See id. at 877-78 (2002).

284. Compare Global Democracy Promotion Act of 2001, H.R. 755, 107th Cong.
(2001) with Global Democracy Promotion Act of 2001, S. 367, 107th Cong. (2001); see
Erickson, supra note 277.

285. H.R. Rep. No. 107-57, at 2 (2001), available at 2001 WL 470730 (listing the
Global Democracy Promotion Act of 2001 in the table of contents yet dropped from the
legislative history and the House bill due to the compromise); PopuLaTION COMPLACENCY
ALERT, FED VOTES AGAINST FAMILY PLANNING, at http://www.geocities.com/population
alert/fed_votes.htm (last modified Feb. 4, 2003). Despite the immense sacrifice made by
supporters of the Global Democracy Promotion Act, President Bush did not fund UNFPA.
PorpuLATION COMPLACENCY ALERT, supra.

286. H.R. Rep. No. 107-57 (2001); see CTr. FOR REPROD. Ri1GHTS, HOUSE RETAINS
Bush GrosaL Gac RuLe (2001), ar http://www.reproductiverights.org/pr_01_0516ggr
vote.html (last visited Mar. 27, 2003).

287. See U.S. AGENcY FoOR INT’L. DEV., supra note 18.

288. See id.
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created and maintained by Republican Presidents, repealed by a Demo-
crat President, then reinstated by a Republican President.?®® The rights
of women in developing countries should not hang in the balance of the
religious beliefs of one man which are in conflict with the legal rights
enjoyed by American women. Further, a repeal of the Mexico City Policy
would effectively make the United States foreign policy similar to our
domestic policy and case law regarding the use of government funds for
family planning services.??

Due to the nature of our legislative process and the struggle between
the Democrat and the Republican parties to get legislation passed which
meets favorably with both parties, it is unrealistic the complete repeal of
the Mexico City Policy will pass. Therefore, this comment proposes a
compromise—the partial repeal of the Mexico City Policy with the harsh-
est effect.

The Mexico City Policy most harms those countries which have anti-
abortion laws that either completely forbid abortion under any circum-
stances or allow it in very limited circumstances. According to the PAI

289. President’s Memorandum, Restoration of the Mexico City Policy, 3 C.F.R. 873,
873 (2002).

290. See generally Rust v. Sullivan, 500 U.S. 173 (1990) (upholding a statutory restric-
tion on the use of Title X funds for activities which promote abortion as a method of family
planning). In addressing the allegation that the federal regulation “conditioned the receipt
of a benefit, in these cases Title X funding, on the relinquishment of a constitutional right,
the right to engage in abortion advocacy and counseling,” the court held that the Title X
grantee was not forced to give up any right because they were allowed to keep abortion
related activities separate and distinct from Title X activities. Id. at 196. The court did
point out that “unconstitutional conditions cases involve situations in which the govern-
ment has placed a condition on the recipient of the subsidy rather than on a particular
program or service, thus prohibiting the recipient from engaging in the conduct outside the
scope of the federally funded program.” /d. The recipients of USAID seem to fall into
this category, because they are prohibited from engaging in activities separate and distinct
from the federal funds they receive. See generally 3 C.F.R. 873 (restricting recipients from
abortion related activities even if non-USAID funds are used). In FCC v. League of Wo-
men Voters of Calif., the court examined a law which barred recipients of federal funds
from all editorializing. See 468 U.S. 364, 367 (1984). The court looked at the effect of the
regulation which essentially prohibited an organization which received only 1% of its total
funding from federal funds from all editorializing even if it used private funds to finance
editorial activity. See FCC v. League of Women Voters of Calif., 468 U.S. at 400. The
court invalidated the federal regulation noting that had the government allowed the recipi-
ent to establish an affiliate organization “which could then use the stations facilities to
editorialize with nonfederal funds, such a statutory mechanism would plainly be valid.”
See FCC v. League of Women Voters of Calif., 468 U.S. at 400. The Mexico City Policy has
a similar effect on its recipients as the recipients of the federal funds in FCC v. League of
Women Voters of Calif.. Unfortunately, the recipients of USAID funds do not have stand-
ing to raise this constitutional issue. See DKT Memorial Fund, Ltd. v. Agency for Int’l
Dev., 887 F.2d 275, 283-87 (D.C. Cir. 1989).
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study, these countries tend to have the highest maternal mortality rates,
highest incidence of HIV/AIDS in both men and women, and the highest
occurrence of anemia in pregnant women worldwide.?*' Further, the wo-
men living in these countries have the lowest percentage of contraceptive
use, lowest rate of prenatal care, and the lowest amounts of births at-
tended by skilled personnel worldwide.?®? These are the women of the
‘world who are most in need of family planning services; however, the
Mexico City Policy endangers their access to these services, because these
countries are also the most in need of abortion reform which the Global
Gag Rule prohibits.

The NGOs in these countries are the voice for these women by utilizing
research to lobby the United Nations and their own governments in an
effort to decriminalize abortion. The NGOs are the voice for the women
like those found in Nepal, who are imprisoned, in some cases with their
children, for the crime of abortion. If it were not for the assistance of
NGOs lobbying the government of Nepal to release these women from
prison, most of them would be serving their full sentence. The voice of
the poorest women in the world should not be silenced.

This comment proposes the removal of the section in the Mexico City
Policy which includes lobbying in the definition of “promotion of abor-
tion.”?**> The list of activities which constitute promotion of abortion ac-
tivities forbidden under the Mexico City Policy is non-exhaustive, thus it
is too broad and open for wide interpretation. The definition of “promo-
tion of abortion” should be a narrow construction so as not to hinder the
human rights efforts of women in developing countries. Under my pro-
posal, lobbying for the decriminalization of abortion could be done by
recipient organizations with the provision they use their own, non-
USAID funds. This would enable NGOs to lobby for abortion reform in
their countries, while still providing vital family planning services in their
countries.

X. CoNcLUSION

The leading cause of mortality of women in developing countries can
be attributed to complications associated with pregnancy and child-

291. See PoruLATION AcTioN INT'L, THE PAI REPORT carRD 2001: A WORLD OF
D1FFERENCE SEXUAL AND REPRODUCTIVE HEALTH AND Risks (2001).

292. See id.

293. 3 C.F.R. 873, 877-78. Promotion of abortion under the Mexico City Policy in-
cludes “[IJobbying a foreign government to legalize or make available abortion as a
method of family planning or lobbying such a government to continue the legality of abor-
tion as a method of family planning.” /d.
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birth.?** Poor, young women face the highest risk of dying from unsafe
abortions.””® An improved family planning healthcare system, can
greatly diminish death and injury to women during pregnancy and child-
birth by making reproductive services more accessible.2%¢

Since the Mexico City Policy has been reinstated, numerous individuals
and organizations, as well as the Senate, have spoken out against this
infringement on women’s rights and free speech.?®” As recently as No-
vember 5, 2001, thirty-six organizations signed a letter that was sent to
President George W. Bush asking him to repeal the Mexico City Pol-
icy.?® This incident greatly reflects the fact that members of the national
and international community are not willing to give up the fight to repeal
this rule.?®

In any case, the issue should not be whether abortion is moral or im-
moral, but rather focus on the negative effects the Mexico City Policy has
on the lives of women in developing nations. Daniel E. Pellegrom, Presi-
dent of Pathfinder International, stated in his testimony before the Sen-
ate that he is unaware of any research which demonstrates a decline in
abortion rates.>®® Further, any claims attributing a decrease in abortion
rates to the Mexico City Policy are unsubstantiated.**’ In addition, a
study conducted by the Population Crisis Committee found the Mexico
City Policy did not have the desired effect of decreasing the abortion
rate.>*> The Mexico City Policy, however, is endangering the lives of wo-
men in developing countries by restricting their access to family planning
services.

Access to family planning services plays a major role in diminishing the
abortion and high maternal mortality rate in developing countries.**?

294. MARY T. CurTiN, U.S. DEP'T OF STATE, BEUJING DECLARATION AND PLATFORM
FOR AcCTION OF THE UNITED NATIONS FOURTH WORLD CONFERENCE ON WOMEN, int THE
INTERNATIONAL HUMAN RIGHTS OF WOMEN: INSTRUMENTS OF CHANGE 507 (Carol Eliza-
beth Lockwood et al. eds. 1998).

295. Id.

296. Id.

297. See Rights Groups Send Letter to President Bush Asking Him to Lift Gag on Free
Speech, U.S. NEwWsWIRE, Nov. 5, 2001, available at 2001 WL 2873825.

298. See id.

299. The proponents of the Mexico City Policy, however, also have a strong following.
Many of them believe the CRLP is trying to insinuate that international policies should
trump domestic policies. Hearings, statement of Daniel E. Pellegrom, supra note 217.

300. Id.

301. Id.

302. Rayman-Read, supra note 96.

303. Lifting the Gag Rule Prevents Abortions, ALLENTOWN MORNING CALL, May 16,
2001 at Al4; Increasing the Body Count, STAR-LEDGER, May 22, 2001, at O12 available at
2001 WL 21343292; Rebecca J. Cook, U.S. Population Policy: Sex, Discrimination, and
Principles of Equality Under International Law,20 N.Y.UJ. INT'L L. & PoL 93, 107 (1987).
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Studies show abortion-related deaths decrease in countries that have
decriminalized abortion.*** After the Fourth World Conference on Wo-
men, several countries liberalized their existing abortions laws in an effort
to reduce the high rate of maternal mortality.*® The trend in developing
countries is abortion reform and the Mexico City Policy should not hinder
this trend.

Why, then, should the United States continue a foreign economic
assistance program? The answer is that there is no escaping our obli-
gations: our moral obligations as a wise leader and good neighbor in
the interdependent community of free nations—or economic obliga-
tions as the wealthiest people in a world of largely poor people, as a
nation no longer dependent upon the loans from abroad that once
helped us develop our own economy—and our political obligations
as the single largest counter to the adversaries of freedom.3%

—President John F. Kennedy

The United States stands for freedom and democracy. The restrictions
imposed on foreign recipients of USAID are not very democratic, how-
ever. The Mexico City Policy restricts NGOs from practicing a basic free-
dom our own citizens treasure, the freedom of speech. Restrictions
should not be applied to foreign NGOs when they would not be enforcea-
ble or acceptable to our own citizens. Women in developing nations
should enjoy the same reproductive freedoms as those held by women of
developed nations. A woman should be free to choose all the informa-
tion and advice she seeks in order to make an educated reproductive de-
cision. As a wise nation and a good neighbor we should not try to control
the abortion laws of other nations indirectly.

304. CenTER FOR REPROD. RIGHTS, SAFE ABORTION: A PuBLIC HEALTH IMPERA-
TIVE (2000) at http://www.crlp.org/pub_fac_atksafe.html (last visited Mar. 25, 2003).

305. CeNTER FOR REPROD. LAwW AND PoLicY, Abortion Laws in the Post-Cairo World
(1999).

306. U.S. AGeNcYy For INT’L DEV., supra note 18.
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