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REFLECTIONS ON SECTION 402A OF THE
RESTATEMENT (SECOND) OF TORTS: A
MIRROR CRACK’D*

Charles E. Cantu**

(1) One who sells any product in a defective condition unreasona-
bly dangerous to the user or consumer or to his property is subject to
liability for physical harm thereby caused to the ultimate user or con-
sumer, or to his property, if

(a) the seller is engaged in the business of selling such a product,
and

(b) it is expected to and does reach the user or consumer without
substantial change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and
sale of his product, and

(b) the user or consumer has not bought the product from or en-
tered into any contractual relation with the seller.!

In 1965 the American Law Institute? published Section 402A of the
Restatement (Second) of Torts and forever changed the means by which
an individual would be held liable for placing a defective product into the
stream of commerce.® Strict liability, which had been previously re-

* Qut flew the web and floated wide;
The mirror crack’d from side to side;
“The curse is come upon me.’ cried
The Lady of Shalott.
The Lady of Shalott by Alfred, Lord Tennyson.

** Professor of Law, St. Mary’s University School of Law; B.A., University of Texas;
J.D., St. Mary’s University; M.C.L., Southern Methodist University; L.L.M., University of
Michigan, Fulbright Scholar.

1. RESTATEMENT (SeconD) oF TorTs § 402A (1965).

2. The individual members at the time were: Francis M. Bird, Esq., Professor Lau-
rence H. Eldredge, Professor James Fleming, Jr., Professor Robert E. Keeton, Dean W. Page
Keeton, Judge Calvert Magruder, Professor Wex Smathers Malone, Professor Allan H. Mc-
Coid, Dean William L. Prosser, Dean Samuel D. Thurman, Jr., Chief Justice Roger .J. Tray-
nor, and Dean John W. Wade.

3. Generally, before the publication and widespread adoption of the Restatement
(Second) of Torts section 402A, unless an injured plaintiff could quality for one of the few
narrow exceptions in strict liability, he or she had only the chuice between a traditional
negligence action or a contract action based on warranty. Under traditional negligence, the
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stricted to cases involving dangerous activities* and wild animals,® became
a new cause of action in almost all product cases.® As a result, this section
of the Restatement has been a catalyst to a multitude of litigation. The
number of lawsuits arising from this one promulgation can be described
as nothing less than explosive.” More causes of action have been brought

individual charged with placing a defective product in the stream of commerce could safely
rely on privity to escape liability. See generally McCormack v. Handscraft Co., 278 Minn.
322, __, 154 N.W.2d 488, 499-500 (1967) (court stated that this traditional limitation did
not appeal to a sense of justice). See also Dippel v. Sciano, 37 Wis. 2d 443, __, 155 N.-W.2d
55, 58-63 (1967) (discussing the evolution and policies involved in elimination of privity
requirement). As for a contract action on warranty, the defendant could safely hide behind
disclaimers and limitations. See Henningsen v. Bloomfield Motors, Inc., 32 N.J. 358, __, 161
A.2d 69, 87 (1960) (standardized limited warranties in auto industry result in “‘gross ine-
quality” of bargaining position for consumer). )

4. Strict liability for dangerous activities is most often traced back to an 1868 English
case in which water stored in a reservoir on Mr. Ryland’s property flooded Mr. Fletcher’s
coal mines. See Rylands v. Fletcher, L.R. 3 H.L. 330 (1868). The English court held that

the person who for his own purposes brings on his lands and collects and keeps

there anything likely to do mischief if it escapes, must keep it in at his peril, and

if he does not do so, is prima facie answerable for all the damage which is the

natural consequence of its escape.
Id. at 339-40.

Since then the policy, which has evolved to include personal injury as well as property
damage, has come to have its own set of definitions, rules, and exceptions independent of
other theories of strict liability. See Luthringer v. Moore, 31 Cal. 2d 489, __, 190 P.2d 1, 8
(1948) (use of cyanide compound by a pest exterminator); see also Siegler v. Kuhlman, 81
Wn.2d 448, 459, 502 P.2d 1181, 1184 (1973) (hauling gasoline as freight), cert. denied, 411
U.S. 983 (1973). The second Restatement sets forth the law of strict liability for dangerous
activities essentially as it was propounded in Rylands. See RESTATEMENT (SECOND) OF TORTS
§§ 519, 520 (1965).

5. It is well settled that “one who harbors a wild animal, which by its very nature is
vicious and unpredictable, does so at his peril, and liability for injuries inflicted by such
animal is absolute.” Collins v. Otto, 149 Colo. 489, ___, 369 P.2d 564, 566 (1962) (coyote);
Briley v. Mitchell, 238 La. 551, __, 115 So. 2d 851, 854 (1959) (wild deer; owner liable for
injuries caused regardless of how animal escaped). Even municipal corporations, which
could traditionally rely on immunity, have been held liable where a wild animal is con-
cerned. See Moloney v. City of Columbus, 2 Ohio St. 2d 213, 208 N.E.2d 141 (1965). A
guano housed at the city zoo bit and injured a young girl. Id. at ____, 208 N.E.2d at 142. The
court held the city strictly liable. Id. at ., 208 N.E.2d at 146.

6. In most product liability suits, the pattern is to allege a claim of negligence, a
breach of warranty as set forth in the Uniform Commercial Code, and a claim for strict
liability in tort. See generally W. KiMBLE & R. LESHER, PropucTs LiaBILITY § 11, at 17
(1979); see also U.S. DEPARTMENT oF COMMERCE, INTERAGENCY Task Force oN Probuct Laa-
BILITY: FINAL REPORT (1977) (recounting statistics of burgeoning claims in strict product
liability).

7. See Bivins, The Products Liability Crisis: Modest Propusals for Legislative Re-
form, 11 AkroN L. REv. 595, 598 (1978) (describing products liability reform as a *‘volatile”
area of law).
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alleging strict liability for injuries caused by a defective product than in
any other area of tort law.®

Now that almost two-and-one-half decades have passed since the
adoption of this rule, much of the early uncertainty associated with it has
abated. For the most part, the concept and its elements have been clearly
established and universally accepted.? Now is a good time to look back,
consider what the drafters of this section intended, and reflect on the
judicial changes that have been brought about as a result of its
enactment.

I. HisToRricAL BACKGROUND

What should be emphasized to law students and young attorneys
alike is that this particular rule, unlike other sections of the second Re-
statement, was not a previously accepted doctrine. At the time of its
adoption, it represented neither a majority nor minority position in the
United States.'® As far back as the early 1940’s, only concurring and dis-

8. While statistical findings vary from sample to sample, in general the reports sup-
port the proposition that products liability suits outnumber other types of tort actions. See
generally Viscusi, The Determinants of the Disposition of Product Liability Claims and
Compensation for Bodily Injury, 15 J. LEGAL Stub. 321, 326-27 (1986). One sample taken in
the federal court system reported that the broad category of products liability suits esca-
lated from 1,579 in 1974 to 8,994 in 1982. Id. at 321 n.1. In cases where strict liability and
negligence were alleged, strict liability was emphasized as the primary action in the majority
of the suits. Id. at 327. Where strict liability, negligence, and breach of warranty were al-
leged, strict liability was slightly more emphasized. See id. at 328. In 1976 the United States
Interagency Task Force on Products Liability estimated lawsuits of this nature at between
60,000 and 70,000 and rising at a dramatic rate. See Hearing on Products Liability Reform
Before the Senate Comm. on Commerce, Science and Transportation, Subcomm. on the
Consumer, 97th Cong., 2d Sess. 257 (1982) (statement of Senator Robert W. Kasten
(R.Wis.}), as reported in AMERICAN ENTERPRISE INSTITUTE FOR PuBLIC PoLicY RESEARCH
LEGISLATIVE ANALYSIS PuBLICATION: FEDERAL Propucts LiaBiLiTy ProposaLs 1984, 98th
Cong., 2d Sess. 5-6 (1984); see also Galanter, Reading the Landscape of Disputes: What We
Know and Don’t Know (and Think We Know) About Our Alleged Contentious and Litig-
ious Society, 31 UCLA L. Rev. 4, 69 (1983) (contemporary increase in litigation caused by
changing social conditions such as greater knowledge of injury causation and better dissemi-
nation of such knowledge to consuming public).

9. See, eg., East River Steamship Corp. v. Transamerica Delaval, Inc., 476 U.S. 858,
865-66 (1986) (Supreme Court recognizing strict products liability as part of general mari-
time law); McKisson v. Sales Afliliates, Inc., 416 S.W.2d 787, 789-90 (Tex. 1967) (Texas
Supreme Court adopting section 402A strict liability); Morris v. Adolph Coors Co., 735
S.W.2d 578, 582 (Tex. Ct. App. 1987), writ ref'd, no rev. err. (noting that strict products
liability adopted and applied in Texas since 1967).

10. See, eg., Putman v. Erie City Mfg. Co., 338 F.2d 911, 919 (5th Cir. 1964). The
Fifth Circuit court, fully aware that section 402A of the Restatement (Second) of Torts, in
its final form, was moving toward adoption, intimated that since 1958, practically every
court that had considered the question of applying strict liability had taken positions indi-
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senting opinions called for the application of strict liability to manufac-
turers and/or sellers of defective products.' In fact, many legal writers
had been advocating such a position,'? but until the time of its adoption,
only one court had gone so far as to impose strict products liability.'* Up
to that point, the basis of liability in defective products cases had been
either negligence, or express or implied warranty.

cating a favorable response to the new section as it was ultimately written. /d. at 919 n.19.
However, in deciding Putman, the federal court noted the common obstacle: even though
the trend in Texas was toward strict liability, the Texas Supreme Court had not issued an
opinion that could absolutely guide the Fifth Circuit as to Texas law. Id. at 912. Texas, like
the majority of states, had not officially smbraced the spirit, much less the text of the sec-
ond Restatement. See Titus, Restatement (Second) of Torts Section 402A and the Uniform
Commercial Code, 22 Stan. L. REv. 713 (1970). The Restatement reporter, Dean Prosser,
evidently made a choice to present the section, as finally expressed, so that the new Restate-
ment would not be outdated before it was released. Id. at 750.

11. See Escola v. Coca-Cola Bottling Co., 24 Cal. 2d 453, ___, 150 P.2d 436, 438-40
(1944). Technically, one of the earliest “dissents” in the area was not a dissent per se. In
1944, Judge Traynor of the California Supreme Court concurred with a decision that al-
lowed a waitress to recover for injury inflicted by an exploding soft drink bottle. The major-
ity holding was based on the defendant’s negligence and the court found all the require-
ments necessary to entitle plaintiff to rely on the doctrine of res ipsa loquitur. Judge
Traynor, concurring in the result, dissented from the majority’s reasoning and said “it
should now be recognized that a manufacturer incurs an absolute liability when an article
that he has placed on the market, knowing that it is to be used without inspection, proves to
have a defect that causes injury to human beings.” Id. at __, 150 P.2d at 440.

12. Judge Traynor’s 1944 concept was not totally new by any means, but until then it
had only been espoused by legal writers. See K. LLEWELLYN, CASES AND MATERIALS ON THE
Law oF SaLEs 341, 342 (1930). In 1930, Professor Llewellyn argued that the law should shift
the immediate incidences of the hazards of life in an industrial society away from the indi-
vidual and over to a group which could distribute the loss. See also Llewellyn, On Warranty
of Quality and Society, 36 CoLum. L. REv. 699, 704 (1936).

13. In 1962, Judge Traynor implemented this concept first articulated in 1944. See
Greenman v. Yuba Power Products, Inc., 39 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697
(1962). The plaintiff had been injured by a power tool and had given written notice to the
retailer and the manufacturer of breaches of warranties, express and implied. He also sued
on grounds of negligence, citing negligent design and inspection. /d. at ___, 377 P.2d at 898,
27 Cal. Rptr. at 698. In affirming the trial court’s verdict for the injured plaintiff, the court
also closed doors previously used by defendants. The court first outlined the tortious maze
through which other courts had wandered to apply what was, in essence, strict liability. Id.
at __, 377 P.2d at 900, 27 Cal. Rptr. at 700. The court said:

Although in these cases strict liability has usually been based on the theory of

an express or implied warranty running from the manufacturer to the plaintiff,

the abandonment of the requirement of contract between them, the recognition

that the liability is not assumed by agreement but imposed by law, and the refusal

to permit the manufacturer to define the scope of its own responsibility for defec-

tive products make clear that the liability is not one governed by the law of con-

tract warranties but by the law of strict liability in tort.

Id. at ___, 377 P.2d at 901, 27 Cal. Rptr. at 701 (citations omitted).
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The original Restatement of Torts published in the 1920’s and 1930’s
followed this traditional position, and included no provision for the appli-
cation of strict liability.** By 1961, however, Tentative Draft No. 6 of the
Restatement (Second) advocated the adoption of section 402A.}% This
new section, while recognizing that an individual could be held strictly
liable, limited the applicability of this rule to claims involving “food for
human consumption.”'®* One year later, however, it became increasingly
apparent to the Institute that the Restatement (Second) had expressed
this revolutionary new concept much too narrowly.!” As a result, in 1962,
Tentative Draft No. 7 extended the section to encompass “ ‘products in-
tended for intimate bodily use,” ‘whether or not [they] ha[ve] any nutri-
tional value.’”*® This last provision was intended to clarify that such
products as ‘“chewing gum, chewing tobacco, snuff, cigarettes, drugs,
clothing, soap, cosmetics, liniments, hair dye, and permanent wave solu-
tion” were included.'® Apparently, the drafters of 402A felt that these
products, although intended for external use or application, were of such
“an intimate character” that they warranted liability without fault if
defective.?®

The following year Justice Traynor, a member of the Institute, future
Chief Justice of the Supreme Court of California, and major supporter of
the concept of strict liability for injuries caused by defective products,?!
wrote the opinion in the landmark case of Greenman v. Yuba Power
Products, Inc.2? The plaintiff in Greenman had been injured when a
shopsmith—a power tool that could be used as a saw, drill, and wood
lathe—unexpectedly ejected a piece of wood he had been working on and
caused serious injuries.?® In the product liability suit which followed, the
issues submitted to the jury included breach of implied warranties against
the manufacturer.?* The jury returned a verdict in favor of the retailer
against the plaintiff, and in favor of the plaintiff against the manufac-

14. See Putman v. Erie City Mfg., 338 F.2d 911, 918 (5th Cir. 1964) {(outlining progress
and development of section 402A).

15. Id; see also Titus, supra note 10, at 713.

16. See Putman, 338 F.2d at 918.

17. Id.

18. Id.

19. Id. at n.16 (citing RESTATEMENT (SECOND) OF ToORTs § 402A (Tent. Draft No. 7,
1962)).

20. Id.

21. See Titus, supra note 10, at 720 (noting that Justice Traynor was adviser to Re-
statement (Second) of Torts and long-time supporter of strict products liability).

22. 59 Cal. 2d 57, 377 P.2d 897, 27 Cal. Rptr. 697 (1962).

23. Id. at __, 377 P.2d at 898, 27 Cal. Rptr. at 698.

24, Id. at ___, 377 P.2d at 899, 27 Cal. Rptr. at 699.
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turer.?® On appeal, the manufacturer alleged that it was not liable on the
basis of warranty because the plaintiff had failed to give notice of the
breach of warranty within a reasonable time as required by the Uniform
Commercial Code.?®

Justice Traynor, in an unprecedented move, side-stepped the issue of
breach of warranty and held the defendant liable on the basis of strict
liability.?? Justice Traynor reasoned that strict liability under the guise of
breach of warranty, whether express or implied, had in reality been in
existence for quite some time.?® Recognized first in the area of unwhole-
some food products, the doctrine was subsequently extended to include
other products where the hazard was equally as great.?® Traynor stressed
that

the abandonment of the requirement of contract between [the parties],
the recognition that the liability is not assumed by agreement but im-
posed by law, and the refusal to permit the manufacturer to define the
scope of its own responsibility for defective products make clear that the
liability is not one governed by the law of contract warranties but by the
law of strict liability in tort.3°

II. SEecTioN 402A

In 1964, the Institute approved the final draft of section 402A, which
made the rule of strict liability applicable to all products. The inclusion
of this provision marked the first time in the history of the Restatement
that a new section was added which was not supported by prior case
law.®* Other than Yuba, no decision, much less a minority or majority
position, had authorized such a recovery as that represented by 402A.3?
This fact, however, along with the argument that strict liability invaded a

25. Id.

26. Id.

27. Id. at —, 377 P.2d at 900, 27 Cal. Rptr. at 700.

28. Id.

29. Id.

30. Id. at —, 377 P.2d at 901, 27 Cal. Rptr. at 701 (citations omitted).

31. Professor Titus succinctly states the argument that erupted over the adoption of
the rule and the proper role of the American Law Institute (A.L.I). On one side stood the
critics who insisted that the Institute’s role was to state the law as it would be decided by
most courts. This group took the position that “the adoption of Section 402A [was] an un-
precedented departure” from the traditional role of the Institute. Titus, supra note 10, at
747. However, Professor Titus avers that the 1923 A.L.L. organizational committee included
as one of its purposes the role of promoting changes that would better align the law “to the
needs of life.” Id. at 748.

32. See Edmeades, The Citadel Stands: The Recovery of Economic Loss in American
Products Liability, 27 Case W. REs. 647, 663 (1977) (stating that cases in support of section
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field pre-empted by legislative enactment of the Uniform Commercial
Code,*® did not prevent the section’s adoption. In 1965, 402A was pub-
lished as part of the Restatement (Second) of Torts.>* Although it met
with early opposition,®® this section has become virtually the universal
rule over cases which involve injuries caused by defective products.®®
What has become clearer since 1965, however, is that the interpretation
of section 402A may not in all cases be the same as that originally
intended.

4024, including Yuba, were not decided until after initial tentative drafts of sections were
written); see also Noel, Strict Liability of Manufacturers, 50 A.B.A. J. 446, 447 (1964).

33. See Shanker, Strict Tort Theory of Products Liability and the Uniform Commer-
cial Code: A Commentary on Jurisprudential Eclipses, Pigeonholes and Communication
Barriers, 17 W. REservE L. REv. 5, 23 (1965). Some scholars contended that the Uniform
Sales Act, predecessor of the Uniform Commercial Code (U.C.C.), did not provide essential
elements for a “modern sense of justice.” Article 2 of the U.C.C., on the other hand, was
regarded favorably, and section 402A was consequently regarded as “not necessary nor
wise.” Id.

Professor Shanker pointed out that in the early sixties, when strict products liability
concepts were being formulated, the official text of the 1962 U.C.C. was in the process of
gradual adoption by the state legislatures. /d. at 5. He contended that the early cases in tort
were decided in favor of strict liability simply because the U.C.C. was not yet in effect in
certain states. Id. at 22. In 1965, Professor Shanker applauded the results of these decisions,
but stated that the U.C.C. should provide any further necessary relief. Id. at 47. By 1978,
however, he was apparently outraged by a perceived favoring of the Restatement position
over legislative enactments by courts. See Shanker, A Case of Judicial Chutzpah (The Ju-
dicial Adoption of Strict Tort Products Liability Theory), 11 AXroN L. Rev. 697, 705
(1978). But see Rapson, Products Liability Under Parallel Doctrines: Contrasts Between
the U.C.C. and Strict Liability in Tort, 19 Rurcers L. Rev. 692, 712 (1965) (noting that
judge-made strict products liability law “bypasses” the U.C.C., but is necessary to fill the
vacuum left by Code drafters).

Some writers have alleged that comment m of section 402A was an attempt to bypass
interference from the U.C.C. See Dickerson, Was Prosser’s Folly Also Traynor's? or Should
the Judge’s Monument be Moved to a Firmer Site?, 2 Horstra L. REv. 469, 477 (1974).
Comment m states that section 402A is not governed by the Uniform Sales Act nor the
U.C.C. See RESTATEMENT (SECOND) OF TORTS § 402A comment m (1965). One writer has
stated that “[a] more beautiful example of bootstrap-pulling, not involving the pain of read-
ing the statute, would be hard to imagine. And the amazing thing is that for most judges
and pedagogues, Dean Prosser got away with it.”” Dickerson, supra, at 477.

34. RESTATEMENT (SECOND) of ToRTs § 402A (1965).

35. See generally Smyser, Products Liability and the American Law Institute: A
Petition for Rehearing, 42 U. DeT. L.J. 343 (1965).

36. See Goldberg, Manufacturers Take Cover, 72 A.B.A. J. 52 (July 1986); see also W.
KimBLE & R. LESHER, PRoDUCTS LiaBILITY § 2, at 14-16 & n.41 (1979). As of 1979, approxi-
mately twenty-six jurisdictions follow section 402A as written, and an additional six states
have expanded its application in various ways. Others have adopted strict liability concepts
without expressly applying 402A. Id.
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ity law,'® is no longer an element needed for recovery under this sec-
tion.?*® In fact, one of the early arguments in favor of adopting 402A was
the inability of the courts to effectively deal with the problems that arose
where privity did not exist.?*! Presently, such issues are important only
from a historical point of view.

III. CoNCLUSION

The purpose of this article has been to illustrate that the section of
the second Restatement enacted in 1965 is not necessarily the law that is
in effect today. Now that two-and-one-half decades have passed since the
adoption of 402A, much of the early uncertainty associated with it has
abated. For the most part, the concept and its elements are firmly estab-
lished. What is clear, however, is that the apparent intent of the drafters
has in some respects been altered. The section has been extended to in-
clude events and individuals not mentioned in the original text. As a re-
sult, today we can in effect restate the Restatement so as to reflect the
current law. Section 402A should now read as follows:

(1) One who places into the stream of commerce any product which
is defective in its manufacture, design, or marketing scheme and as such
is in an unreasonably dangerous condition to the user, consumer, or inno-
cent bystander, or to that person’s property is subject to strict liability
for physical harm and economic loss, and may be subject to liability for
punitive damages thereby caused to the ultimate user, consumer, or in-
nocent bystander, or to that person’s property, if (a) the seller is engaged
in the business of placing such product into the stream of commerce, and
(b) it is expected to and does reach the user, consumer, or innocent by-
stander without substantial change.

(2) The rule stated in Subsection (1) applies although the defendant
has exercised all possible care in the manufacture, design, or marketing
scheme of the product, and (b) there is a total lack of privity between
such parties.

199. See generally Feezer, Tort Liability of Manufacturers and Vendors, 10 MiInN. L.
REv. 1 (1925).

200. Prosser, supra note 37, at 791 (Henningsen v. Bloomfield Motors, 32 N.J. 358, 161
A.2d 69 (1960), marked “the fall of the citadel of privity”).

201. See generally Prosser, Assault Upon the Citadel (Strict Liability to the Con-
sumer), 69 YALE L.J. 1099 (1960).



