STMARY'S

The Scholar: St. Mary's Law Review on Race
UNIVERSITY

and Social Justice

Volume 8 | Number 1 Article 4

9-1-2005

Texas Needs More Drug Courts.

Bryan S. Oathout

Follow this and additional works at: https://commons.stmarytx.edu/thescholar

O‘ Part of the Law Commons

Recommended Citation

Bryan S. Oathout, Texas Needs More Drug Courts., 8 THE SCHOLAR (2005).
Available at: https://commons.stmarytx.edu/thescholar/vol8/iss1/4

This Article is brought to you for free and open access by the St. Mary's Law Journals at Digital Commons at St.
Mary's University. It has been accepted for inclusion in The Scholar: St. Mary's Law Review on Race and Social
Justice by an authorized editor of Digital Commons at St. Mary's University. For more information, please contact
sfowler@stmarytx.edu.









Oathout: Texas Needs More Drug Courts.

Published by Digital Commons at St. Mary's University, 2022



The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 8 [2022], No. 1, Art. 4

72 THE SCHOLAR [Vol. 8:69

offenses” consist of African-Americans or Hispanics.!” These minority
offenders need help through rehabilitation, not incarceration. Drug
courts can be the solution to this problem, but only if Texas implements
them into its existing criminal justice system.

This comment addresses the need for Texas to develop more drug
courts in the state. Part I of this comment is an overview of what drug
courts are and how they work. Part II looks at the positive benefits of
drug courts and answers the critiques of drug courts in the United States.
Part III provides reasons why Texas needs more drug courts and how
they can help in Texas.

I. OverviEw OF DrRuG COURTS

The drug court is a grass-roots approach developed by a few innova-
tors'® aiming to correct drug abuse, and tired of seeing the same drug
offenders being cycled through the criminal justice system again and
again, without getting the help they really need. “Drug courts approach
the law from a new perspective.”’® Traditionally, our criminal courts
have worked under a system in which “the correct law is ascertained and
then applied.”?® However, in the drug court system, “justice” and “the
consequences of the law” are meaningless.?! Legal members involved in
the drug court system emphasize the addict’s recovery,? not the of-
fender’s guilt or innocence.

When a drug offender is arrested and sent to jail or prison, he has no
constitutional right to rehabilitation for his drug addiction.? Addition-
ally, courts have declared that the failure to provide drug addiction treat-
ment to inmates does not violate the Eighth Amendment.?* Thus, in

StaTE (2002), http://www.cjcj.org/pubs/texas/texas.html (stating that whites represent only
thirty percent of the prison and jail population in Texas).

17. Sarkaris Avakian, Racial Disparity Among the Incarcerated, L. Soc. Just. &
GrLosaL DEv. J., Nov. 8, 2002, http://elj.warwick.ac.uk/global/issue/2002-1/avakian.htm.

18. Candace McCoy, Community Courts and Community Justice: Commentary: The
Politics of Problem-Solving: An Overview of the Origins and Development of Therapeutic
Courts, 40 Am. Crim. L. REv. 1513, 1521 (2003).

19. Pamela L. Simmons, Solving the Nation’s Drug Problem: Drug Courts Signal a
Move Toward Therapeutic Jurisprudence, 35 Gonz. L. Rev. 237, 258 (2000).

20. Id.

21. Id

22. Id. at 259.

23. See Marshall v. United States, 414 U.S. 417, 421-22 (1974) (stating that the Court
of Appeals is correct in concluding “that there is no ‘fundamental right’ to rehabilitation
from narcotics addiction at public expense after conviction of a crime.”).

24. See Pace v. Fauver, 479 F. Supp. 456, 459 (D.N.J. 1979) (“Refusal to provide alco-
hol rehabilitation facilities in prison does not constitute cruel and unusual punishment.”);
see also Smith v. Schneckloth, 414 F.2d 680, 682 (9th Cir. 1969).
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those states without drug courts, an offender may not have access to reha-
bilitation for the chemical dependency that landed them in jail in the first
place.

When a drug offender is arrested in a jurisdiction with a drug treatment
alternative court, the prosecutor may decide to offer this offender the
opportunity to enter the treatment court instead of being sentenced
through the traditional criminal justice system.”> Drug courts will then
utilize a “team method” approach to be as effective as possible for the
offender.?® This “team method” approach is established by implementing
several sectors of the community, including criminal justice interveners,
substance abuse treatment specialists, and other educational and commu-
nity anti-drug organizations.”” Their goal: working as one unit to “forc[e]
offenders to deal with their substance abuse problems.”?®

To be eligible as a possible enrollee in drug court, the prosecutor
judge, and defense attorney usually target nonviolent offenders, those
“charged with simple drug possession or under the influence charges.”?

There are two types of drug court programs that can be implemented:
deferred adjudication, or post-adjudication programs.>® Deferred adjudi-
cation programs allow the offender to enter the treatment court without
pleading guilty to the crime they would be charged with under the tradi-
tional criminal justice system.*' If the offender successfully completes
drug court, most courts will dismiss the charges against the offender.*?

Post-adjudication for drug courts allow a guilty offender to enter drug
court before being sentenced.>® The offender will have their sentence re-
duced, and likely receive probation upon successful completion of the
program.>* Drug courts use this power of coercion to make the program
as effective as possible. Most addicts will not enter a program volunta-

25. See Carson Fox & West Huddleston, Drug Courts in the U.S. (2003), http://israel.
usembassy.gov/publish/law/fox.htm.

26. See Robert E. Gaston, You Want to Change Behavior? Use the Drug Court For-
mat, 9 NEVADA LawyERr 10, 11 (2001); see also Fox & Huddleston, supra note 25 (articu-
lating the term “team members” that oversees the drug court process).

27. See NatioNaL DruG Court MonTH FIeLD KiT, supra note 5, at 12.
28. Id.

29. National Association of Drug Court Professionals, What is a Drug Court-Facts on
Drug Courts, http://www.nadcp.org/whatis/facts.html (last visited Oct. 17, 2005).

30. Lisa Rosenblum, Note, Mandating Effective Treatment for Drug Offenders, 53
Hastings L.J. 1217, 1233 (2002).

31. See id.

32. See id.

33. See id. at 1233-34.
34. See id. at 1234.
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rily.>> However, in the drug court program, addicts have the extra incen-
tive of a reduced or eliminated sentence if they quit their substance abuse
habits.

Once an offender is identified and found eligible to participate in drug
court, the defense attorney should consult with his client about participat-
ing in the alternative program. Participation in drug court by an offender
is voluntary.® If an offender elects to participate in drug court, he will
immediately begin the program.*” This allows the offender to get the im-
mediate help he or she needs, instead of waiting for his or her day in
court under the traditional justice system, whereby the offender may have
fallen back into using drugs again or been charged with a new crime.

The offender goes immediately before the drug court judge who lays
out the guidelines for participation. Ordinarily, an offender will be sub-
jected to weekly drug tests, required to make weekly to bi-weekly per-
sonal appearances before the drug court judge, and receive “personal
supervision and treatment contacts” several times a week.>®

Drug court programs last between twelve and eighteen months for the
average offender, but longer if the offender relapses. This is perhaps
the biggest difference between the drug court system and the traditional
criminal justice system. In drug court, relapse is expected, but not con-
doned.*® Most drug abusers in the program have a long history of drug
abuse.*! Because the goal is rehabilitation, not punishment, those who
test positive are usually given strict, but fair, punishment, such as in-
creased supervision, increased drug testing, or a few days in jail.*> In
most drug courts, no new charges are filed if the offender acknowledges
that he or she failed a drug test.*> This approach fosters honesty and
culpability by the offender, who will receive more intensive rehabilitation
for noncompliance with the drug court guidelines rather than being im-

35. National Drug Court Institute, DWI/Drug Courts, DWTI Courts: A Promising Sen-
tencing Innovation, http:/www.ndci.org/dwi_drug_court.htm (last visited Sept. 20, 2005).

36. See Judith S. Kaye, Delivering Justice Today: A Problem-Solving Approach, 22
YaLE L. & Por’y Rev. 125, 136 (2004) (discussing the process of participation in drug
courts).

37. See Huddleston, III et al., supra note 14, at 5 (discussing the third key component
in defining drug courts, in figure 1).

38. NaTioNaL DrRuG Court MonNTH FieLp KirT, supra note 5, at 14.

39. See Claire McCaskill, Combat Drug Court: An Innovative Approach to Dealing
with Drug Abusing First Time Offenders, 66 UMKC L. Rev. 493, 497 (1998) (describing
certain stages of the drug court program).

40. NATL Ass’N oF DRuG Court PrRoOF'Ls, U.S. DEP’T OF JusTiCcE, DEFINING DRUG
Courts: THE Ky ComMPONENTs (1997), http://www.nadcp.org/docs/dkeypdf.pdf.

41. See id.

42. Id. (outlining responses for noncompliance in drug court).

43. See Hora et al., supra note 3, at 478.
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