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THE SCHOLAR

"Do what you feel in your heart to be right, for you'll be criticized
anyway."'l
For some couples, adoption is the only way to fulfill their desire to

create a family. Adoption agencies give a homeless child a home and an
eager couple their new beginning. It is a win-win situation. Or is it?
What happens when the child, the adoptee, is of a different race than its
adoptive parents? Are children born with awareness or is their racial
identity merely a social construct?

When a child is adopted by a couple of a different race, commonly
referred to as a transracial adoption, these concerns and others are raised
by society and scholars. The objective of an adoption is to place a child in
a safe and loving home, but that does not end the debate. Rather, the
policy of race matching has been in continuous debate within the adop-
tion field and continues to arise in situations today. The long held prac-
tice of race matching in adoptions plays an important role in the adverse
reactions of the community and the legal profession when specifically ad-
dressing concerns regarding transracial adoptions.

The focus of this comment is on the phenomenon of transracial adop-
tions and the ambiguity of the best interest standard. Transracial adop-
tions are defined as placing a child of one race with an adoptive family of
a different race.' Part I of this comment outlines the general history of
adoption, the process, the various types of adoption, and traces the incep-
tion of and defines transracial adoption. Part I further discusses the argu-
ments supporting and opposing transracial adoptions. Part II highlights
the legal treatment regarding transracial adoptions by first defining the
best interest standard and its application, and then discusses the relevant
state and federal legislation. Part III examines the barriers to transracial
adoption by revealing the loopholes in the best interest standard as well
as in the current state and federal legislation.

This comment argues that existing state and federal legislation lacks
definitiveness in its statutory language, which causes inconsistencies in its
application. Additionally, this comment focuses on the vagueness of the
best interest standard, which has led to unequal treatment in transracial
adoption cases, making it imperative that the loopholes be closed. Fi-
nally, the conclusion briefly recapitulates the analysis presented in this
comment, and provides aspects that may compel further exploration of
this important issue.

1. Eleanor Roosevelt, II, Celebrating Freedom, Eleanor Roosevelt Style, BUFFALO
NEWS, July 5, 2005, at A6.

2. NAT'L ADOPTION INFO. CLEARINGHOUSE, U.S. DEP'T OF HEALTH & HUMAN
SERV., TRANSRACIAL AND TRANSCULTURAL ADOPTION (1994), http://naic.acf.hhs.gov/
pubs/fLtrans.cfm (on file with author).

(Vol. 8:45
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CROSSING THE LINE OF COLOR

I. HISTORY OF ADOPTION: "ONE OF THE OLDEST AND MOST WIDELY
EMPLOYED LEGAL FICTIONS.", 3

A. Conception of Adoption in America

First and foremost, the distinction between foster care and adoptions
must be addressed. Children are placed in temporary foster homes when
they are removed from their own homes because of abuse, neglect or
other related family problems.4 Adoption has been defined as a "means
of providing some children with security and meeting their developmen-
tal needs by legally transferring ongoing parental responsibilities from
their birth parents to their adoptive parents."5 Children in foster care are
placed for adoption when efforts to reunite them with their birth parents
prove unsuccessful and they agree to terminate their parental rights.6
Children in foster care may be adopted by their relatives, the "foster fam-
ily, or an adoptive family."7

The concept of adoption originated as early as the 1600s, when adopted
children were placed with relatives.8 Adoption was first practiced in Eu-
ropean countries, the Middle East, Asia, and in certain African tribes.9
Western tradition favored biological kinship to an adoption of inferior
kinship due to a number of factors, one being that the Church disap-
proved of adoption as a strategy for inheritance. 10 In nineteenth century
America, there was little preference for biological kinship, limited prac-
tice of adoption, and children were often placed in foster care. 1 "This
was primarily due to the multifaceted functions of the colonial American
family."12

3. Jo Beth Eubanks, Comment, Transracial Adoption in Texas: Should the Best
Interests Standard Be Color-Blind?, 24 ST. MARY'S L.J. 1225, 1231 (1993) (quoting Leo
Albert Huard, The Law of Adoption: Ancient and Modern, 9 VAND. L. REV. 743, 743
(1956)).

4. TEX. DEP'T OF FAMILY AND PROT. SERVS., FOSTER CARE AND ADOPTION (2002),
http://www.dfps.state.tx.us/adoption-and-foster-care/pdf/2004FosterAdoptBrochure.pdf.

5. MIRIAM RErrz & KENNETH W. WATSON, ADOPTION AND THE FAMILY SYSTEM 11
(1992).

6. FOSTER CARE AND ADOPTION, supra note 4.
7. Id.
8. Andrew Morrison, Transracial Adoption: The Pros and Cons and the Parents' Per-

spective, 20 HARV. BLACKLETrER L.J. 167, 177 (2004).
9. E. WAYNE CARP, FAMILY MATTERS: SECRECY AND DISCLOSURE IN THE HISTORY

OF ADOIrON 3 (1998).
10. Id. at 5.
11. Id. at 5.
12. Id. at 5.

2005]
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The adoption of non-related children came about in the United States
in the 1920s.13 As adoption became an acceptable means of handling
homeless children, the social work system contemporaneously evolved
into a widely recognized, yet unregulated discipline. 14 During the 1920s,
social workers were hesitant to permanently place children in homes "be-
cause they were skeptical of [a family's] ability to love non-birth chil-
dren."15 Social workers would therefore observe the children during the
preliminary months for health and character issues in order to determine
their suitability for adoption.16

The practice soon changed after World War II. Social workers then
supported permanent placement due to the influx of homeless children
from the war. 7 Adoption was highly unregulated until World War II but
soon came under state supervision. 8 In the 1940s, due to state regula-
tion, social workers deemed adoption as an adequate solution for illegiti-
mate babies and unwed mothers.' 9 Although social workers have long
supported adoptions, generally, the practice has increasingly changed
over the last century. 0

B. Types and Processes of Adoption
Presently, there are several types of recognized adoptions: public, pri-

vate, independent, kinship, and international.2 ' Children in the public
welfare system are placed in homes by public or private adoption agen-
cies. 2 For a private adoption, the children are placed in homes through
agencies licensed by that particular State.23 The main difference between

13. Morrison, supra note 8, at 177 (citing Jennifer K. Ruark, What Makes a Family?: A
Historian Traces the Rise and Fall of Adoption in America, CHRON. HIGHER EDUC., Oct.
25, 2002, at A12).

14. See RITA J. SIMON & HOWARD ALTSTEIN, ADOPTION, RACE, & IDENTITY: FROM
INFANCY TO YOUNG ADULTHOOD 1 (Transaction Publishers 2002) (1992).

15. Morrison, supra note 8, at 177 (citing Jennifer K. Ruark, What Makes a Family?: A
Historian Traces the Rise and Fall of Adoption in America, CHRON. HIGHER EDUC., Oct.
25, 2002, at A12).

16. Id.
17. Id. at 174.
18. BARBARA MELOSH, STRANGERS AND KIN: THE AMERICAN WAY OF ADOPTION

106 (2002).
19. Morrison, supra note 8, at 178 (citing Jennifer K. Ruark, What Makes a Family? A

Historian Traces the Rise and Fall of Adoption in America, CHRON. HIGHER EDUC., Oct.
25, 2002, at A13).

20. Id.
21. NAT'L ADOPTION INFO. CLEARINGHOUSE, U.S. DEP'T OF HEALTH & HUMAN

SERV., ADOPTION: NUMBERS AND TRENDS (2000), http://naic.acf.hhs.gov/pubs/s-number.
cfm (on file with author).

22. Id.
23. Id.

[Vol. 8:45
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CROSSING THE LINE OF COLOR

the agencies is that public agencies are funded by the federal government,
which stipulates their compliance with federal regulations, whereas pri-
vate agencies are funded by the state and monitored by the state in a like
manner.24 This difference has partly fueled private agencies' same race
matching practices, discussed in more detail infra.

Along with public and private adoptions, an independent adoption,
also known as a "non-agency adoption,, 25 involves the direct placement
of children into a home by the birthparents utlilizing the services of a
"facilitator, certified medical doctor, member of the clergy," 26 or in some
instances by an attorney.27 A kinship adoption occurs when the children
are put in a relative's home, which may be achieved by using a public
agency.28

Finally, international adoptions occur when U.S. families adopt chil-
dren from foreign nations. 29 International adoptions have also exper-
ienced a dramatic increase over the years and fall under the umbrella of
transracial adoptions.30 Statistics show that states with higher numbers of
adoptions are those that have larger populations, such as Texas, which
creates the inference that adoption rates correlate to populations, yet
there is no empirical data to prove the direct correlation exists.31

Parents may choose to adopt for a variety of reasons, such as infertility
or to aid in decreasing the number of children in the child welfare system.
Once adoption became regulated by state and federal legislation, subsi-
dies and tax credits were available to adoptive families. State subsidies
are available for "reimbursement of non-recurring adoption ''3 2 including
attorney fees and court related costs.3 3 Families are entitled to federal
assistance if the child was eligible prior to the adoption.34 The children
that are not eligible for federal assistance may receive state subsidies pro-
vided it is negotiated before the finalization of the adoption. Addition-
ally, in 2001, "tax law increased the adoption tax credit for all adoptions
to $10,000.,36 In 2002, adoptive families were allowed to claim a $10,000

24. Id.
25. Id.
26. ADOPTION: NUMBERS AND TRENDS, supra note 21.
27. Id.
28. Id.
29. Id.
30. Id.
31. ADOPTION: NUMBERS AND TRENDS, supra note 21.
32. EVAN B. DONALDSON ADoriON INSTITUTE, COSTS OF ADOPTION, http://www.

adoptioninstitute.org/FactOverview/costs.html (last visited Oct. 20, 2005).
33. Id.
34. Id.
35. Id.
36. Id.

20051
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tax credit, per child, in relation to certain adoption expenses such as court
costs. 37 Some employers also provide adoption benefits such as financial
reimbursement and paid leave.38

In correlation to the governmental assistance afforded to adoptive fam-
ilies the rate of adoption increased. Six out of every ten Americans have
encountered adoption either personally or through a close friend who
was affected by adoption. 39 A survey taken in 1997 showed that fifty-
eight percent of Americans are friends with someone who was adopted,
has adopted a child or has given a child up for adoption.4°

Although they are a frequently debated topic, the statistics and num-
bers for transracial adoptions are lower than one might expect. In 1986,
approximately 104,000 children were adopted in the United States, 53,000
of which were family related adoptions and 51,000 were to unrelated
households. 41 In 1987, transracial adoptions made up for "only one per-
cent of all adoptions., 42 This low percentage may be largely due to the
National Association of Black Social Worker's strong opposition to trans-
racial adoptions, issued in 1972, and discussed infra. The United States
Census Bureau states that more than one out of six adopted children
have racially dissimilar adoptive parents.43

Moreover, states with larger populations tend to have a higher rate of
adoptions. In 1992, Texas had third highest number with 8,325 adoptions,
behind California with 14,722 and New York with 9,570.44 In 1998, the
United States Department of Health and Human Services reported that
"15 percent of 36,000 adoptions or foster care placements, 45 were trans-
racial and the numbers are on the rise.4 6 The rise may be due to many
factors, such as the increase of child abuse and international adoptions,
although no study has stated any particular reason.

37. EVAN B. DONALDSON ADOPTION INSTITUTE, supra note 32.
38. Id.
39. NAT'L ADOPTION INFO. CLEARINGHOUSE, U.S. DEP'T OF HEALTH & HUMAN

SERV., ADOPTION: NUMBERS AND TRENDS (2000), http://naic.acf.hhs.gov/pubs/s-number.
cfm (on file with author).

40. EVAN B. DONALDSON ADOPTION INSTITUTE, OVERVIEW OF ADOPTION IN THE
UNITED STATES, http://www.adoptioninstitute.org/FactOverview.html#head (last visited
Oct. 17, 2005).

41. ADOPTION: NUMBERS AND TRENDS, supra note 39.
42. Maureen McManus, Issues in Transracial Adoption, http://userpages.umbc.edu/-

mmcmanl (last visited Sept. 24, 2005).
43. Allison Keyes, Foster Care, Part 4: Cross-Racial Adoptions, National Public Radio

May 27, 2004, http://www.npr.org/templates/story/story.php?storyld=1912338.
44. ADOPTION: NUMBERS AND TRENDS, supra note 39.
45. Michelle Miller, Adopt Heritage with Child, COMMERCIAL APPEAL, May 23, 2004,

at B3.
46. Id.

[Vol. 8:45
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CROSSING THE LINE OF COLOR

C. The Color of Desire: Transracial Adoptions Defined

Transracial adoption is defined as the placement of a child in an adop-
tive family of a different ethnic background.47 Originally, this term re-
ferred to the placement of black children, or children from another
country, with a white adoptive family.48 But with today's expanding cul-
tures, it covers all ethnicities. Transracial adoptions emerged in the
1940s, after World War II ended.49 That war left many children homeless
all over the world.5° As a result, the frequency of transracial adoptions
grew in the mid-1950s and fluctuated heavily thereafter.5 '

Families chose to adopt transracially for a variety of reasons. "Social
changes regarding abortion, contraception and reproduction reduced the
number of white children available for adoption, leaving nonwhite chil-
dren as the largest available source.",52 "Between 1968 and 1972, approx-
imately 50,000 black and biracial children were adopted by white
adoptive parents."53 Traditionally geared towards same race matching,
the adoption agencies were forced to reevaluate their concept of
matching.54

During the 1970s, an increase in the number of black children in foster
care and a shortage of black adoptive families necessitated the "adoption
of black children by white families."W5 5 As transracial adoptions gained
popularity in the 1970s, the practice was heavily criticized by the National
Association of Black Social Workers.5 6 The National Association of
Black Social Workers (NABSW) issued their formal position against
transracial adoptions, shocking the world with their strong views. The
NABSW referred to the practice of transracial adoptions as unnatural
and stated that such placements compromised the child's racial and cul-

47. Adoption.com, Transracial Adoption, http://adopting.adoption.com/child/trans-
racial-adoption.html (last visited Sept. 24, 2005).

48. Id.
49. SIMON & ALTSTEIN, supra note 14, at 1-2.
50. Id.
51. Id.
52. Id.
53. Public Broadcast Service, Adoption History: Transracial Adoption -A Brief Over-

view, http://www.pbs.org/pov/pov2000/firstpersonplural/historical/transracial.html (last vis-
ited Sept. 24, 2005).

54. SIMON & ALTSTEIN, supra note 14, at 2.
55. Public Broadcast Service, supra note 53.
56. Id.

2005]
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tural identities.57 Additionally, their statement claimed that the practice
"amounted to a form of cultural genocide."58

Specifically, the NABSW expressed that "[o]nly a black family can
transmit the emotional and sensitive subtleties of perception and reaction
essential for a black child's survival in a racist society., 59 The NABSW
further suggested that adoption agencies were failing to locate black
adoptive families and actually preferred white adoptive couples.6" Subse-
quently, there was a significant "drop in the amoung of transracial"
adoptions.61

In response to the NABSW's position, policy makers began implement-
ing laws and guidelines requiring same race matching for adoptions. 61 In-
deed, the preliminary statutes regarding adoptions stated that race should
be a factor.6 3 However, it should be noted that "in 1994 the NABSW
softened their position, 64 by stating that transracial adoption would be
acceptable only after adoption agencies provided evidence of a fruitless
attempt to locate a same race family, all of which had to be reviewed by
the African-American community.65

Moreover, another ethnic group was simultaneously affected by trans-
racial adoptions. Within the Native American community, ninety percent
of children were removed from their homes and placed in white house-
holds.6 6 In contrast to the situation with the black children, the removal
of Native American children stemmed from the nation's failure to com-
prehend Native American child-rearing practices.67 On occasion, these
children were taken fraudulently, and the parents were often misled as to
the reasons for their removal.68 Even so, "[t]he adoption of Native
American children by white families raised similar concerns as those

57. See National Association of Black Social Workers, Position Statement on Trans-
Racial Adoption (1972), http://darkwing.uoregon.edu/-adoption/archive/NabswTRA.htm
(arguing that parents have to be "unnaturally" taught how to raise black children).

58. Public Broadcast Service, supra note 53 (comparing the concerns raised in posi-
tion statement issued by NABSW with similar concerns on the adoption of Native Ameri-
can children). See generally National Association of Black Social Workers, supra note 57
(asserting that only black families can provide the cultural foundation a black child needs).

59. National Association of Black Social Workers, supra note 57.
60. Public Broadcast Service, supra note 53.
61. Id.
62. Id.
63. See MINN. STAT. § 260C.193(3)(d) (2004) (providing an example of how the Min-

nesota statute includes race as a factor in adoption).
64. Samiya A. Bashir, The Best Interest of the Child, COLORLINES, Winter 2002/2003,

at 15.
65. Id.
66. Public Broadcast Service, supra note 53.
67. Id.
68. Id.

[Vol. 8:45
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CROSSING THE LINE OF COLOR

raised by NABSW.6 9 Congress responded to the Native Americans' con-
cerns, discussed infra, leaving the NABSW to continue to fuel the debate
on transracial adoptions.

Despite the ongoing concerns of NABSW, one study conducted in 1995
found that transracial adoption was not troublesome for the adoptee in
any major aspect.7 . The study indicated that the adoptee did not suffer
from issues involving adjustment, self-esteem, scholastic achievement, or
peer and adult relationships.7 Other studies have also supported the
contention that the interracial aspect of the adoption does not have a
major impact on the adoptee.72 So why the opposition to transracial
adoption? If there is no permanent damage, then it appears that trans-
racial adoption is in the best interest of a child when there are no same
race families available.

D. Do We Live in a Color Blind Society? Views on Transracial
Adoptions

Transracial adoptions are comparable to other forms of adoptions, ex-
cept for the function that race plays in the process.7 3 The nature of trans-
racial adoptions calls for a reevaluation of the importance of a child's
identity as an individual against her identity within a group. 4 Race can
be viewed as a two-fold concept. 75 First, the race a child is born into,
which predates an individual's life.76 Second, race exists as part of the
mental process in personal identity struggles, and the concepts have the
common theme of trying "[t]o know thyself.",77 Although not the only
attributable aspect of identity, race continues to play an overblown role
in transracial adoptions.

69. Public Broadcast Service, Adoption History: Transracial Adoption - A Brief Over-
view, http://www.pbs.org/pov/pov2000/firstpersonplural/historical/transracial.html (last vis-
ited Sept. 24, 2005).

70. Adoption.com, supra note 47 (citing A.R. Sharma et al., The Emotional and Be-
havioral Adjustment of United States Adopted Adolescents: Part I. An Overview, 1996 CHIL-
DREN & YOUTH SERV. REv., Vol. 18, at 83.).

71. Id.
72. See, e.g., SIMON & ALTSTEIN, supra note 14, at 124-170 (describing the results from

a study conducted over a span of ten years of the impact of the transracial adoption for the
parents and adoptee).

73. Rita J. Simon & Howard Altstein, The Relevance of Race in Adoption Law and
Social Practice, 11 NOTRE DAME J.L. ETHics & PUB. POL'Y 171, 173 (1997).

74. Barbara Bennett Woodhouse, "Are You My Mother?": Conceptualizing Children's
Identity Rights in Transracial Adoptions, 2 DUKE J. GENDER L. & POL'Y 107, 110 (1995).

75. See Hawley Fogg-Davis, A Race-Conscious Argument for Transracial Adoption, 6
B.U. PUB. Ir. L.J. 385, 387 (1997) (describing the best interest approach for adoption of
black children as "a two-tiered conceptualization of race").

76. See id. (referring to the structural variable).
77. See id. (referring to the ideological factor).

2005]
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Advocates of transracial adoptions contend that it is a desirable alter-
native to foster care.78 One obvious solution allows for placement of
black children into homes of white families, however, "the controversy
over race-mixing has kept thousands of black children in foster care, even
though white couples are willing to adopt them."79 The NABSW's posi-
tion statement has effectively delayed transracial adoption practices, la-
beling it "cultural genocide."8

Indeed, the goal of race-matching stems from a desire to place a child
in the best environment, but that goal should not be compromised by
delaying the adoption process to find a same race family. If there is no
immediate same race family available, a transracial adoption should be
the next step in providing the child with a home. While the search for a
same race match often denies an ethnic child a loving and committed
family, a transracial adoption would provide one." Once again it is im-
portant to note that one study shows that transracial adoption does not
adversely affect the adopted child and such children have made successful
adjustments.82 Supporters of transracial adoptions claim that prospective
families "should not be judged on"83 the basis of their skin color, rather
the emphasis should be placed on their ability to be fit parents and pro-
vide a stable home.84 The disproportionate weight assigned to race in the
adoption process reveals a flaw in the system. More emphasis should be
placed on parenting skills and the ability to provide permanence for the
child.

Transracial adoption is problematic due to society's need to label peo-
ple by race.85 On the other hand, the significance of racial identity should
not be underestimated. Central to the opponent's argument is the issue
of how the adoptive child of a different race can cope with their racial
identity and be accepted by their peers. Opponents of transracial adop-
tions, other than the NABSW, argue that such "children will lose their
racial identity" 86 and culture, with a specific reference to black children,
"if adopted by parents of"8 7 a different race.88 Additionally, the oppo-

78. McManus, supra note 42.
79. Id.
80. Id.
81. Jennifer Swize, Note, Transracial Adoption and the Unblinkable Difference: Racial

Dissimilarity Serving the Interests of Adopted Children, 88 VA. L. REV. 1079, 1083 (2002).
82. McManus, supra note 42.
83. Id.
84. Id.
85. Cassondra L. Wiedenhoeft, Should Race Be Considered in the Adoption of a

Child?, 11 J. CONTEMp. LEGAL ISSUES 600, 604 (2000).
86. McManus, supra note 42.
87. Id.
88. Id.

[Vol. 8:45
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CROSSING THE LINE OF COLOR

nents stress that adoptive children who have not yet grasped their racial
identity will experience problems "coping with prejudice and discrimina-
tion,"'89 especially if adopted by white parents. 90

Accordingly, the opponents raise two issues with transracial adop-
tions.91 The first is that public agencies do not use their best efforts to
locate black adoptive families and the agencies' criteria discriminates
against black families.92 Their second complaint is that white families are
unable to offer a relatable "sense of identity for black children." 93 But
how are these children better off unwanted in an unloving, same race
home rather than being wanted and loved in an adoptive family of a dif-
ferent race where the children are chosen despite their racial differences?
While race should not be taken completely out of the equation, it should
be one of the contributing factors.

II. TRANSRACIAL ADOPTION: AN ACCEPTABLE MEANS OF RACISM?
ANALYSIS OF FEDERAL AND STATE LEGISLATION

A. The Best Interest Standard

The absolute right to create a child exists, but there is no absolute right
to adopt.94 Both foster and adoptive parents are at the mercy of the bio-
logical parent.95 Biological parents have an immense proprietary power
over their children. "Even in situations of serious abuse and neglect, the
government is reluctant to interfere with parental rights."9 6 Although the
welfare system is supposed to act in a child's best interest, which requires
a nurturing home, it is distressingly apparent that children have no role in
obtaining rights to those interests. 97

Adoption agencies traditionally sought to implement same-race poli-
cies asserting that the child's best interest was served by matching the
physical appearance of the child to that of the adoptive parents.98 Many
traditionalists believe that children will lose faith in their parents as role

89. Maureen McManus, Issues in Transracial Adoption, http://userpages.umbc.edu/
-mmcmanl (last visited Sept. 24, 2005).

90. Id.
91. Id.
92. Id.
93. Id.
94. ELIZABETH BARTHOLET, FAMILY BONDS: ADOPTION AND THE POLITICS OF

PARENTING 76 (1993).
95. Id.
96. Id.
97. Id. at 76-77.
98. See generally Jay M. Zitter, Annotation, Race as a Factor in Adoption Proceedings,

34 A.L.R. 4th 167 (2000) (asserting other adoption agencies prefer same race matches).
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models if the welfare system abandons the matching process. 99 This argu-
ment rests "on the assumption that children"'100 run a higher risk of losing
their identity when no biological link exists between the parent and
child.' This argument is weakened by the fact that adoptive parents
consciously chose parenthood, which should compensate for any difficul-
ties inherent in adoption.10 2

Indeed, adoption is a creature of statute and the law of the state in
which it takes place governs the process. Courts have struggled for years
with the language "the best interest of the child," which is found in all
adoption statutes.10 3 This standard promotes the fundamental purpose
for the enactment of all adoption statutes.1° 4 The standard requires agen-
cies and courts to use the child's best interest as the sole guideline for
their placement with a family. 0 5 Hence, placement agencies and courts
are required to consider various factors such as the child's age, family
resources, steadiness in the family, blood relationships, and the child's
preference for placement. 10 6 The Texas case, Holley v. Adams provides a
more detailed list of factors: the desires of a child, his present and future
emotional and physical needs, "the parental abilities of the'0 7 person
seeking custody, "the programs available to assist"108 in "promoting the
best interests of the child,"' 0 9 the custodian's plans for the child, and the
stability of the proposed home." l0

The Holley factors were revisited twenty seven-years later in a 2003
case, as the factors to be employed to determine the child's best inter-
ests." ' However, after considering these factors courts are free to set
further guidelines. 112 While adoption statutes specify that the child's best

99. BARTHOLET, supra note 94, at 81.
100. Id.
101. Id.
102. Id.
103. Eric C. Czerwinski, Comment, Adoption Law: Congratulations! For Now - Cur-

rent Law, the Revised Uniform Adoption Act, and Final Adoptions, 49 OKLA. L. REV. 323,
325 (1996).

104. Id.
105. See, e.g., Turner v. Pannick, 540 P.2d. 1051, 1054 (Alaska 1975) (listing factors to

be considered in the best interest standard).
106. See, e.g., id. (listing factors to be considered in the best interest standard).
107. Holley v. Adams, 544 S.W.2d 367, 371-72 (Tex. 1976).
108. Id.
109. Id.
110. Id.
111. See In the Interest of W.C., 98 S.W.3d 753, 757 (Tex. App. - Fort Worth 2003)

(reaffirming that the Holley factors are still applicable in applying the best interest
standard).

112. See Czerwinski, supra note 103, at 325 (asserting that courts have disregarded the
statutory guidelines to give race a dominant role).
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interest should be protected, courts have failed to do so by needlessly
making racial differences an issue.1 13 Courts have used the flexibility of
the standard as an opportunity to use race as a factor.

As a result, this standard has been frequently criticized. The best inter-
est standard has been denounced as too vague and subjective, thus al-
lowing broad judicial interpretation1 14 leading to an inconsistent
application of the standard. A child should not be left to the whim of the
agencies and courts to decide whether race is either a determinative or
impermissible factor to determine placement. Such inconsistencies only
stand to harm innocent children. It is imperative that the legislature ad-
dress the ambiguity of this standard to avoid race matching policies. The
next section will provide an overview of the current legislation followed
by a discussion regarding the impact of loopholes present in the law and
the best interest standard. This comment further argues that these loop-
holes must be reconciled and proposes a solution for change in order to
achieve uniformity in the application of the best interest standard.

B. The Road to the Current Federal Legislation

Racial matching tactics contradict the fundamental prohibition of race
discrimination in our laws. 115 In no other area have states used race, so
methodically, "as the basis for action."11 6 While the antidiscrimination
norm does not extend to aspects of our social life, the government should
not accommodate "racial separatism in private life." '17 "There is no com-
pelling necessity for racial matching." '18 Race matching policies, as im-
plemented by adoption agencies, necessitate a change.

In response to Native American concerns discussed supra, Congress
passed the Indian Child Welfare Act in 1978.119 "The goal of the Indian
Child Welfare Act was to"12 impede "illegal adoptions of Native Ameri-
can children," and to prevent the unwarranted removal from their
homes.121 However, no similar legislation was enacted to specifically af-

113. See id. (asserting that courts have disregarded the statutory guidelines to give
race a dominant role).

114. See, e.g., B.G. v. San Bernardino County Welfare Dep't, 523 P.2d. 244, 256-57
(Cal. 1974) (stating that the sole consideration of best interests allows the judge to remove
a child from his biological parents without a showing of injury to the child).

115. BARTHOLET, supra note 94, at 106.
116. Id.
117. ELIZABETH BARTHOLET, FAMILY BONDS: ADOPTION AND THE POLITICS OF

PARENTING 106 (1993).
118. Id. at 108.
119. Indian Child Welfare Act of 1978 § 2, 25 U.S.C. §§ 1901-1963 (2000).
120. Public Broadcast Service, supra note 53.
121. Id.
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ford the same protection to black families from similar purported dis-
crimination in the adoption process. While there is no evidence that
black families experienced the same type of child snatching as Native
Americans, it is arguable that all cultures should be afforded similar pro-
tection, and not individually singled out by legislation.

On the other hand, a distinction must be made between the exper-
iences of Native Americans and Blacks in these situations. Native Amer-
ican children were fraudulently taken away from their families whereas
the black children were already placed for adoption. It appears that the
NABSW and Native Americans would rather have race as an absolute
factor. While fairness may dictate equal treatment in the law for black
children, their culture, although different, is not lost on this country. Na-
tive Americans on the other hand, have a completely different way of life,
which has a history of being misunderstood and contrary to mainstream
beliefs. Regardless, any ethnic child should not be deprived of a loving
home based solely on racial pretexts.

A substantial step towards eradicating race matching all together oc-
curred during the Clinton administration. Congress reshaped the federal
adoption laws during that time. "Congress passed the Adoption and Safe
Families Act of 1997 (ASFA),' 2 2 which was the first major federal re-
form of "child welfare policy since 1980. ",123 "Guidelines for Public Pol-
icy and State Legislation Governing Permanence for Children were
developed as one of the several steps undertaken by the Federal govern-
ment in response to Adoption 2002, President Clinton's Initiative on
Adoption and Foster Care.",121 The guidelines serve to help states ex-
amine their own laws and improve their existing statutes and policies to
enhance child welfare practices. 125 In response to these guidelines, Con-
gress passed the ASFA.126 Nevertheless, the guidelines were designed to
highlight key issues, identify specific questions, and facilitate clear policy
choices in an effort to achieve permanency for children. 127

Even though child protection and the foster care system are state regu-
lated, the guidelines specifically concentrate on the legal process, its ef-
fect on children and families, and were intended for a broad audience

122. Admin. For Children & Families, U.S. Dep't of Health & Human Services, Fact-
sheets/Publications - Introduction, http://www.acf.hhs.gov/programs/cb/publications/adopt
02/02adptl.htm (last visited Sept. 10, 2005).

123. Id.
124. Id.
125. Id.
126. Id.
127. Admin. For Children & Families, supra note 122.

[Vol. 8:45

14

The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 8 [2022], No. 1, Art. 3

https://commons.stmarytx.edu/thescholar/vol8/iss1/3



CROSSING THE LINE OF COLOR

including state legislators and child welfare officials.128 On December 14,
1996, President Clinton issued the following executive memorandum:

I am committed to giving the children waiting in our Nation's foster
care system what every child in American [sic] deserves loving par-
ents and a healthy, stable home. The goal for every child in our Na-
tion's public welfare system is permanence in a safe and stable home,
whether it be returning home, adoption, legal guardianship, or an-
other permanent placement. While the great majority of children in
foster care will return home, for about one in five, returning home is
not an option, and they will need another home, one that is caring
and safe. These children wait far too long[,] typically over 3 years,
but for many children much longer to be placed in permanent
homes. Each year State child welfare agencies secure homes for less
than one-third of the children whose goal is adoption or an alterna-
tive permanent plan. I know we can do better. 129

"President Clinton directed the Secretary of Health and Human Re-
sources, Donna Shalala, to"13 make recommendations for a higher turn-
over rate for moving children from foster homes to permanent homes.13

As a result, "Secretary Donna Shalala issued Adoption 2002: A Re-
sponse to the Presidential Executive Memorandum on Adoption. ''132 A
number of important assumptions expressed in the report are as follows:
permanency planning should begin once the "child enters foster care be-
cause"'1 3 3 while foster care is a temporary placement, adoption is one
method to find a permanent family, and the diversity and influence of all
communities should be utilized.1 34

In contrast to the Adoption Assistance and Child Welfare Act of 1980,
which discouraged excessive reliance on foster care placement and pro-
moted the use of services to prevent out of home placement, the guide-
lines for Public Policy & State Legislation Governing Permanence for
Children and the legislation that followed supported permanency and al-
ternative approaches. 35 The subsequent legislation includes "the Family
Preservation and Family Support Services Program established in
1993... the Multi-Ethnic Placement Act (MEPA) of 1994 which was re-

128. Id.
129. Id.
130. Id.
131. Id.
132. Admin. For Children & Families, supra note 122.
133. Admin. For Children & Families, U.S. Dep't of Health & Human Services, Fact-

sheets/Publications - Introduction, http://www.acf.hhs.gov/programs/cb/publications/adopt
02/02adptl.htm (last visited Sept. 10, 2005).

134. Id.
135. Id.
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pealed and replaced by the Inter-Ethnic Adoption Provisions (IEAP) in
1996, and the Adoption and Safe Families Act (ASFA) in 1997. ",136

C. Current Federal Legislation: The Answer is not Black and White

In conjunction with the changing attitudes towards transracial adop-
tion, Congress has enacted statutes to address the issue of race in adop-
tions. In 1994, the MEPA137 prohibited all adoption agencies receiving
federal funds to deny or postpone adoptions based solely on racial dissim-
ilarity.' 38 The driving force for the Act was the fact that there were an
increasing number of foster children due to the preference for racial
matching. 139 Thus, "MEPA outlawed discriminatory practices in adop-
tions and foster care placement decisions. 14 °

In 1996, the IEAP replaced MEPA. Similar to MEPA, the IEAP pro-
hibited federally funded agencies to deny or delay "placement of a child
for adoption or into foster care, on the basis of race, color, or national
origin.' 14' Furthermore IEAP provided "sanctions for States and agen-
cies"'142 that failed to comply with its provisions.' 43 IEAP sets up a pen-
alty construction and remedial planning for any federally funded agency
that violates the provisions of the act.144

Nevertheless, the IEAP raised controversy in its effort to combat racial
favoritism in the adoption process as well as decreasing the amount of
children in foster care. 145 Although the IEAP was intended to show Con-
gress' support for transracial adoptions, it has had a trifling effect because
it did not extend to private adoption agencies. Private adoption agencies
are funded by the state. Therefore, the statute does not prevent race
from being a factor in private placement decisions.146 MEPA and IEAP
are noteworthy statutes for two reasons: they not only called for "a
change in laws and policy' 147 but "required changes in child welfare prac-

136. Id.
137. Multiethnic Placement Act of 1994, 42 U.S.C. § 5115(a) (1994) repealed by Inter-

ethnic Adoption Provisions of the Small Business Job Protection Act of 1996, 42 U.S.C.S.
§ 1996(b) (2005).

138. 42 U.S.C. § 5115(a) repealed by 42 U.S.C.S. § 1996(b).
139. Swize, supra note 81, at 1084 n.24.
140. Admin. for Children & Families, supra note 133.
141. Interethnic Adoption Provisions of the Small Business Job Protection Act of

1996, 42 U.S.C. § 1996(b) (2005).
142. Admin. for Children & Families, supra note 133.
143. Id.
144. Id.
145. Public Broadcast Service, supra note 53.
146. Swize, supra note 81, at 1085 n.24.
147. Admin. for Children & Families, supra note 134.
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tice to" '148 assist in the goal of timely transfer of children into both foster
care and adoptive homes.1 49

Additionally, ASFA addresses the permanency issues in child welfare
law. 150 The statute was passed to make sure that children's safety be-
comes the central concern in all child welfare decisions and to support the
adoption of children.151 This law has two goals: to move children that are
wedged "in the welfare system,' 52 and to alter the welfare experience of
children entering the system today.153

Five principles facilitate the implementation of ASFA: safety,1 54 the
idea that foster care is temporary, 55 that permanency planning should
begin once the child enters the system, 156 that the system "should focus
on results and accountability,' 157 and encouraging innovative approaches
to achieve these goals.' 58 This statute reaffirms the need to create a link
"between the child welfare system and"' 59 the judiciary.' 6

With respect to the statutes enacted thus far, the laws imply that race
may not be used as a primary factor in determining placement for a child.
This mirrors the relevant but not decisive standard of In re Adoption of a
Minor,'6 ' which grants courts and agencies discretion in deciding cross
racial placements.' 62 Thus, the barrier of race in transracial adoptions is
still very much in existence because the statutes do not suggest a stan-
dard. Therefore, the courts use the ambiguity in the standard as an op-
portunity to use race as a determinative factor. While race should not be
a dispositive factor in transracial adoptions, it should not be completely
taken out of the equation either. Race is relevant but it should not pose
as a barrier to deny a wanted child a loving and permanent home.

148. Id.
149. Id.
150. See generally Adoption and Same Families Act of 1997, Pub. L. No. 105-89, 111

Stat. 2115 (articulating provision for permancy issues in child welfare law).
151. Admin. For Children & Families, U.S. Dep't of Health & Human Services, Fact-

sheets/Publications - Introduction, http://www.acf.hhs.gov/programs/cb/publications/adopt
02/02adptl.htm (last visited Sept. 10, 2005).

152. Id.
153. Id.
154. Id.
155. Id.
156. Admin. for Children & Families, supra note 151.
157. Id.
158. Id.
159. Id.
160. Id.
161. In re Adoption of a Minor, 228 F.2d 446, 448 (D.C. Cir. 1955).
162. Id.

2005]

17

Nagarsheth: Crossing the Line of Color: Revisiting the Best Interests Standar

Published by Digital Commons at St. Mary's University, 2022



THE SCHOLAR

D. State Participation in Taking Race out of the Equation: Texas
Legislation and Guidelines

State legislatures authorize state agencies, to actively recruit potential
families and provide them information about the children available for
adoption. Section 162.015 of the Texas Family Code governs the role of
race or ethnicity in adoption placements. 163 This section states, "[i]n de-
termining the best interest of a child, the court may not deny or delay the
adoption or otherwise discriminate on the basis of race or ethnicity of the
child or the prospective parents,' 64 followed by the general disclaimer
found in all related legislation that this section does not apply to "pro-
ceedings subject to the Indian Child Welfare Act."'165

However, the statute fails to mention that adoption agencies, in con-
junction with the court system, are precluded from using race. The Texas
Family Code attempts to address this issue in section 162.308, which gov-
erns the Department of Protective and Regulatory Services. 166 The rele-
vant part of this section does not permit the agency to support an
adoption placement on the assumption that a same race match is in the
best interest of the child.'67

In addition, the Texas statute states that unless an independent psycho-
logical assessment specific to that child reveals an interracial adoption
will have a detrimental effect upon the child, the agency cannot delay the
adoption to locate a family of the same race. 6 8 This is the first instance
where the meaning of delay and weight of race is clarified in the statutory
language. The statute further imposes sanctions on employees that vio-
late the section.

At the same time while section 162.308 appears to be in compliance
with ASFA, there is one exception. Under the Texas Family Code, the
adoption may be denied or delayed if a psychological evaluation reveals
that transracial placement would be harmful to the child.169 Despite the
fact that this would serve the best interest of the child, it would go against
ASFA. 170 While Texas law is a definite improvement in terms of specific-

163. TEX. FAM. CODE ANN. § 162.015 (Vernon 2002 & Supp. 2004-2005).
164. § 162.015.
165. § 162.015.
166. See generally TEX. FAM. CODE ANN. § 162.308 (Vernon 2002 & Supp. 2004-2005)

(attempting to close the loophole of race matching and the best interest of the child).
167. TEX. FAM. CODE ANN. § 162.308(a) (Vernon 2002).
168. TEX. FAM. CODE ANN. § 162.308(b) (Vernon 2002).
169. § 162.308(b).
170. Cynthia R. Mabry, "Love Alone is Not Enough!": In Transracial Adoptions -

Scrutinizing Recent Statutes, Agency Policies, and Prospective Adoptive Parents, 42 WAYNE
L. REV. 1347, 1382 (1996).
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ity, it nevertheless suffers from the same problems as the federal legisla-
tion discussed in Part IV.

The Texas approach to transracial adoptions does not shed any positive
light on the issue. Texas Family Code sections 162.015 and 162.308 should
be combined, or at least a cross-reference to each section should be in-
cluded. The Texas courts have not clarified the State's position on how
much emphasis may be placed on race in the adoption process. No cur-
rent case law sheds light on the best interest standard, as applied in Texas,
since the passage of MEPA. Texas, along with other states, has failed to
adequately describe what the permissible factors are for the multi- fac-
eted standard.

Another contributing factor to the lack of guidance is the procedures
published by each state for their respective agencies. The Texas Depart-
ment of Family and Protective Services' website provides general guide-
lines that must be adhered to by all Texas adoption agencies.171

According to the Texas Department of Family and Protective Services,
the basic requirements for adoptive families state that prospective par-
ent(s) must: be twenty-one years of age, or older; financially stable and
mature; complete an application, which also identifies their background;
provide references; agree to a home study; must pass a criminal back-
ground and an abuse/neglect test by all members of the household over
the age of fourteen; and attend a training session. 172 Families that suc-
cessfully complete the screening process will be approved. Yet these
guidelines fail to adequately describe what constitutes background infor-
mation. Noticeably absent is the role of race in the process. While the
Constitution does not allow race to be a determining factor, there is no
prohibition against it being one factor in the screening process.

Then again, this begs the question: is race considered part of a person's
background information? Arguably, race may be embedded in such in-
formation, however, its weight and application goes unmentioned. The
Texas Department of Family and Protective Services guidelines do not
acknowledge that race is a criteria, which misleads the reader into think-
ing it is not part of the equation. But the debate on the existence of
transracial adoption tells us otherwise. These general requirements ap-
pear to facilitate the race matching process because the influence of race
goes unnoticed. It should be noted that there are additional require-
ments for foster care, which seem more stringent than adoption require-

171. Texas Adoption Resource Exchange, Basic Foster Care and Adoption Require-
ments, http://www.dfps.state.tx.us/adoption-andfoster_care/How to-start/basicrequire-
ments.asp (last visited Sept. 24, 2005).

172. Id.
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ments.173 The reasons for the strict requirements are not given. Foster
care requirements may be harsher due to the fact that they are temporary
placements. Therefore the family must be more sensitive to the child's
needs. Once again, race is not mentioned in either part of the process.

III. THE REMOVAL OF BARRIERS TO THE PROPER APPLICATION OF
THE BEST INTEREST STANDARD

A. Exclusion of Race Not the Answer: Loopholes in Existing
Legislation and Guidelines

In evaluating the IEAP, there are several aspects that ought to be high-
lighted. Most importantly, the IEAP does not plainly incorporate a best
interest standard for adoption placements. 174 Thus, there is a legitimate
concern that the standard will not be used in adoptions pursuant to the
IEAP.'7 5 As a result, social workers may be reluctant to exercise their
discretion to decide "the best interests of the child, '"176 causing a substan-
tial delay in adoptions. 177 Therefore, the IEAP should be amended to
include 'the best interest of the child' language.

Moreover, section 554 of MEPA was not repealed, which requires state
agencies to vigorously recruit adoptive families that reflect the racial mix-
ture of the child.' 7 8 But this section attempts to reconcile the difference
by stating that this process should not delay or deny a placement based
on race. 179 This further illustrates that the indefiniteness in the legislation
is the driving force for the inconsistent application of race in the adoption
context.

Under ASFA, the government did establish standards, incentives, and
accountability, but left it to the states to determine how to implement
those standards. 8 ° While it would not be in the best interests of children
for the states to dictate a set of rules for all to follow, it would better
serve the children's interests if the federal government would work with
state governments to set standards with respect to the state's specific

173. See id. (listing additional requirements for foster care families).
174. Cynthia G. Hawkins-Le6n & Carla Bradley, Race and Transracial Adoption: The

Answer is Neither Simply Black or White Nor Right or Wrong, 51 CAT. U.L. REv. 1227,
1247-48 (2002).

175. Id. at 1248.
176. Id. at 1249.
177. Id.
178. Id.
179. Hawkins-Le6n & Bradley, supra note 175, at 1249.
180. Adoption and Same Families Act of 1997, Pub. L. No. 105-89, 111 Stat. 2115.
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needs and circumstances. 18' Furthermore, while ASFA mentions the best
interest standard, it does not require states to adopt it.' 82 The lack of
definitiveness in the legislation is the reason for the inconsistent applica-
tion of the best interest standard thus allowing race to supercede all other
factors in transracial adoptions.

Another loophole inherent in the legislation is the fact that it applies
only to governmental agencies, and those that are the recipients of fed-
eral funds, resulting in the prevalence of race matching in the private sec-
tor.183 Children of color seldomly enter into the public adoption system
because those in that system have been removed from their natural par-
ents. 184 As a result, the private adoption agencies are free to mask their
policies and use race as a motivating factor in adoption placements be-
cause they are not in danger of losing any funding. This practice must be
discouraged. The State Legislature should require a reporting system or
have random audits of the agency's placement decisions to ensure compli-
ance with the law.

Another factor that lacks clarification is the meaning of the word "de-
lay" evident in all the statutes. How long is a delay? Six months? One
year? Two years? What is an acceptable time frame to delay the adoption
without violating the statutes? The answers to these questions must be
addressed. The current federal legislation does not ensure that the best
interests of the child will be met, which arguably encourages race match-
ing practices to continue. These differences must be reconciled to align
the theory behind the legislation with the purpose of the best interest
standard.

Another aspect facilitating race matching policies is the lack of struc-
tured guidelines for adoption agencies. The Texas Department of Family
and Protective Services guidelines, discussed earlier, lacks practical gui-
dance for social workers. Following the passage of MEPA, the Depart-
ment of Health and Human Services (HHS) extended policy guidance to
adoption agencies. 185 Its national policy guidance is also ambiguous anddoes not aid in the creation of a uniform set of rules for the agencies.

181. Report on Review of Child Welfare Programs, Hearing Before the Subcomm. on
Human Resource Comm. of the House Ways and Means, 108th Cong. (2004) (statement of
Thomas C. Atwood, President, National Council for Adoption).

182. 111 STAT. 2115 (1997).
183. Suzanne Brannen Campbell, Taking Race out of the Equation: Transracial Adop-

tion in 2000, 53 SMU L. REv. 1599, 1606-07 (2000).
184. Sandra Patton Imani, Redefining the Ethics of Adoption, Race, Gender, and

Class, 36 LAW & Soc'y REv. 813, 827 (2002) (reviewing Hawley Fogg-Davis, THE ET-ics
OF TRANSRACIAL ADOPTION (2002)).

185. Policy Guidance on the Use of Race, Color or National Origin in Adoption, 60
Fed. Reg. 20272-01, 20272 (Apr. 25, 1995), available at 1995 WL 236376.
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HHS recognizes that states have varying policies and preferences for
adoption placements, yet it fails to establish standards for them to follow
during the adoption process. Rather, HHS states that "determining the
factors relevant in deciding whether a particular placement meets the
standards, generally are matters of state law and policy. Agencies which
receive federal assistance, however, may use race, culture, or ethnicity,
only insofar as the Constitution, MEPA, and Title VI permit. '186

The HHS guidelines further state that an adoption agency may con-
sider race as a factor, but only to advance the best interest of a specific
child; however, those of race will be subject to strict scrutiny by the
courts. 187 Additionally, for those agencies that look at race in making
placement decisions, HHS requires them to "do so in a manner consistent
with the mode of individualized decision-making that characterizes the
general placement process for all children." '88 HHS appears to be send-
ing mixed messages to agencies, resulting in their probable reluctance to
adhere to the prohibition against using race, which creates another loop-
hole to justify a race match.

The only examples noted by HHS for allowing race to be dispositive
are in situations where the adoptive child lives in one racial community,
developing a strong sense of racial identity, and makes the transition to
another harmful to the child.1 89 Arguably, there will be cases where a
race match is in the best interests of the child. However, there is no spe-
cific standard available for agencies to determine when this would be the
case. Once again this failure results in agencies having no incentive to
deter them from the practice of race matching. HHS's policies are just
another failed attempt to close the gap.

B. Reconciling Race and the Best Interest Standard

The debate over transracial adoptions stems from the issue of whether
race should be a factor, and if so, a determinative factor of the best inter-
ests determination. 90 While the easy answer for Congress was to remove
race from the equation completely, the exclusion has not provided a solu-
tion for the existing barriers to transracial adoptions. While race should
not be a determining factor, it should not be completely eliminated from
the equation. Despite the prohibition, the fact remains that same race
practices are still employed. Racial matching harms children by decreas-

186. Id. at 20273 (citing Palmore v. Sidoti, 466 U.S. 429 (1984)).
187. Id.
188. Id. at 20274.
189. Id.
190. See In re R.M.G., 454 A.2d 776, 791 (D.C. 1982) (proposing a three part analysis

to determine when race is relevant when two families are disputing to adopt a child).
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ing the number of available homes. This policy inflicts greater harm on
children of ethnic minorities, which goes against the fundamental purpose
of the best interest standard.1 91

Indeed, the best interest standard was created to be a multi-factor bal-
ancing test. However its ambiguity allows race to dominate. 192 The stan-
dard affords a broad range of discretion to courts and agencies permitting
decisions to be based on "personal biases and unsupported assump-
tions, ' 193 ignoring the more important interests of the child.' 9" While
some may argue that a case by case approach is most desirable, allowing
judges and agencies such broad discretion is unwise where race is con-
cerned. Furthermore, when there is no prior relationship between the
adoptive parents and the child, there is no way to evaluate the best inter-
est standard.1 95 In order to have uniformity, there must be a system in
place to assess and implement the standard.

Additionally, case law does not show a difference in the outcome of
cases decided before and after the passage of the current federal legisla-
tion. Nearly ten years after the passage of MEPA, the impact of race in
transracial adoptions remains unresolved. In a country that takes pride in
being a melting pot of all cultures, this is distressing. The lack of effective
remedial measures has harmed minority children, thereby making the
best interest standard more like fiction rather than fact.

C. Proposed Changes
It is time to redefine the idea of a "normal" family.'96 The notion of a

family should not depend on race. The adoption system and the legisla-
tion should focus on educating about race, not discriminating. The adop-
tion policies should address the need to preserve a child's access to his or
her own cultural and racial heritage.' 9 7 "Establishing role models and
creating bonds that cross ethnicity are keys to successfully raising a child
in a transracial family."' 98 Adoption agencies could provide classes for

191. Jane Patterson Auld, Racial Matching vs. Transracial Adoption: Proposing a
Compromise in the Best Interests of Minority Children, 27 FAM. L.Q. 447, 455-56 (1993).

192. Twila L. Perry, Race and Child Placement: The Best Interests Test and the Cost of
Discretion, 29 J. FAM. L. 51, 82 (1990-1991) ("The discretion permitted under the best
interests test permits racial issues to dominate other concerns.").

193. Id. at 57.
194. Id.
195. Id. at 119.
196. Kimberly Liu, Op-Ed, Adopting Racism?, CAVALIER DAILY, Jan. 19, 2004, at 1,

available at http://www.cavalierdaily.com/CVArticle.asp?ID=E18148&pid=1095.
197. Woodhouse, supra note 74, at 125.
198. Justin Ellis, Issues of Race, Identity Hit Home; White Mainers Who Have Adopted

Black Children Take on the Responsibility of Reinforcing the Youngsters' Ethnic Heritage,
PORTLAND PRESS HERALD, Feb. 29, 2004 at Al.
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interethnic families to gain insight into their adopted child's culture in
order to facilitate a better understanding of the child's needs. Addition-
ally, the agencies should provide a session on how to recognize and cope
with differing identity issues.

With respect to federal legislation, the best interest standard must be
clearly defined, leaving little discretion to the agencies and courts. The
applicability of race should also be structured, because taking race out of
the equation completely is not a solution. Rather the legislatures should
determine the extent that it can be considered and when and how it plays
a factor.

While it is impossible to have an all inclusive list of factors for the en-
tire country to heed, there should be a list of universal factors that must
be considered that can be substituted for any state imposed criteria. As
long as systems are in place to ensure that states are in compliance with
the federal legislation, these wrongful race matching policies can be erad-
icated. The conflicts between the laws should also be reconciled. Moreo-
ver, effective accountability systems with incentives must be implemented
for state agencies and courts. This will enable state and local govern-
ments to monitor compliance, which should also be made available for
the public to view.

IV. CONCLUSION

As long as there are ethnic children available for adoption, transracial
adoptions will continue to be practiced. Clearly, there is no easy answer
to the emphasis race has in transracial adoptions. Instead of banning the
use of race altogether, the adoption and legal system should be guided on
when to use it as a factor. The ultimate goal remains to preserve the best
interest of the child. Excluding race altogether from the equation would
undermine this goal. All children have needs, some more than others,
and our legislation should embrace those differences and focus on provid-
ing education about those differences instead of discriminating because of
them.
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