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ing, (2) in a state proceeding, (3) to a federal 
�R�€�F�H�� �R�U�� �D�J�H�Q�F�\���� �R�U�� �������� �W�R�� �D�� �V�W�D�W�H�� �R�€�F�H�� �R�U��
agency, the waiver extends to undisclosed 
communications and information only if 
certain conditions are met. First, the waiver 
must have been intentional. Thus, inadver-
tent disclosures or disclosures ordered by 
a court would normally not be considered 
intentional waivers. Second, the disclosed 
and undisclosed information or commu-
nications must concern the same subject 
matter. Third, the disclosed and undis-
closed information should, in fairness, be 
�F�R�Q�V�L�G�H�U�H�G���W�R�J�H�W�K�H�U�����7�K�L�V���U�H�Á�H�F�W�V���W�K�H���V�D�P�H��
approach that exists in Rule 106. 

Rule 511 recognizes that if a party vol-
untarily discloses privileged information, 
courts normally consider the party to have 
waived the privilege. Some counsel have 
argued, however, that disclosure of privi-
leged information to a government agency, 
for example, should not act as a waiver of 
the privilege in any later litigation. The issue 
was addressed in �,�Q���U�H���)�L�V�K�H�U���	���3�D�\�N�H�O���$�S�S�O�L-
�D�Q�F�H�V�����,�Q�F��,3 a wrongful death suit involving 
a defective clothes dryer. In that case, the 
court addressed the question of whether the 
manufacturer’s disclosure of privileged in-
formation to the Consumer Product Safety 
Commission also operated as a waiver of the 
work product privilege in the subsequent 
wrongful death case. The court concluded 
that the weight of authority did not favor 
adopting the non-waiver doctrine in Texas. 
�7�K�H���F�R�X�U�W���R�•�H�U�H�G���W�Z�R���U�H�D�V�R�Q�V���I�R�U���L�W�V���F�R�Q�F�O�X-
sion. First, the court concluded that a party 
submitting communications to a govern-
ment agency is in an adverse relationship 
with that agency and, thus, is not protected 
by either the attorney-client or work prod-
uct privilege. Second, the court concluded 
that submitting materials to a governmental 
agency does not transform ordinary busi-
ness documents into work product. 4

Although the Drafters’ Comment for 
Texas Rule 511 is silent on this point, the 
Advisory Committee in its accompanying 
Explanatory Note for Federal Rule 502 
states that a subject matter waiver occurs 
if a party has intentionally used protected 

information in the litigation in a “selec-
tive, misleading, or unfair manner.” 5

Rule 511(b)(2), which applies only in 
civil cases, provides that an inadvertent 
disclosure made in a Texas state proceed-
ing is not considered a waiver if the holder 
of the privilege followed the procedures 
outlined in Texas Rule of Civil Procedure 
193.3(d). The new rule makes no reference 
to inadvertent disclosures in criminal cases.

Rule 511(b)(3) follows Federal Rule 
of Evidence 502(c) and recognizes the 
ability of a court to enter an order de-
claring that a disclosure is not to be con-
sidered waiver in another proceeding.

Finally, Rule 511(b)(4) recognizes 
that the parties may enter into an agree-
�P�H�Q�W�� �W�R�� �O�L�P�L�W�� �W�K�H�� �H�•�H�F�W�V�� �R�I�� �D�� �Z�D�L�Y�H�U�� �R�I��
the attorney-client privilege and work 
product protections. However, those 
agreements are only binding on the par-
ties to the agreement, unless the agree-
ment is incorporated into a court order, 
a topic discussed in Rule 511(b)(3).

ConclUsion

The 2015 amendments to the Texas 
Rules of Evidence are a commendable 
step toward making the Rules more user-
friendly. It is clear to even the casual read-
er that the reformatting of the Rules, us-
ing consistent and clearer language, will 
make the Rules easier to understand and 
apply. As with any major amendments to 
Rules of procedure and evidence, though, 
it is very possible that problems of in-
terpretation and application of the new 
“style” changes will arise as lawyers and 
judges struggle with using the new Rules.

3 420 S.W.3d 842 (Tex. App.—Dallas 2014, orig. proceeding).

4 Id. at 851-52.

5 2 Saltzburg, Martin & Capra, FEDErAl RUlES OF EVIDENCE MANUAl, § 502.04[1] (10th ed. 
2011)—Explanatory Note accompanying Congressional adoption of Rule 502.
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