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KEEPING THE FAITH: THE PROBLEM OF APPARENT BIAS
IN LABOR REPRESENTATION ELECTIONS

John W. Teeter, Jr.*

I. INTRODUCTION

An essential purpose of the National Labor Relations Act (the
“Act)! is to protect “‘the right of employees to organize and bar-
gain collectively.”’2 To fulfill this right, the Act grants workers the
freedom to choose whether or not a labor organization shall repre-
sent them for purposes of collective bargaining. When an employer
refuses voluntarily to recognize a union as its employees’ chosen
representative, those employees may file a petition stating their de-
sire to be represented by that union with the National Labor Rela-
tions Board (the “Board”). If the Board ‘“has reasonable cause to
believe that a question of representation affecting commerce ex-
ists[,] . . . it shall direct an election by secret ballot and shall certify
the results thereof.”’3

This ideal of labor democracy, however, can be corrupted by a
variety of flaws in the election process. For example, employers can
resort to intimidation or unlawful promises to forestall support for
the union; unions can engage in illicit coercion; and agents of the
Board itself can engage in misconduct that indicates bias for or
against a particular side. Each of these occurrences undermines the
workers’ freedom of choice and constitutes grounds for setting
aside the election and ordering a new one to be held.# As the Board
emphasized in General Shoe Corp.,> it must undertake vigilant efforts
to assure the sanctity of representation elections:

In election proceedings, it is the Board’s function to provide a
laboratory in which an experiment may be conducted, under

* Assistant Professor, Oklahoma City University School of Law. University of
Illinois at Chicago Circle, A.B., 1982; Harvard Law School, J.D., 1985. The author
would like to thank the Kerr Foundation for its generous research grant. The author
also wishes to thank his students and colleagues for their encouragement and
inspiration.

The author was one of the attorneys representing the employer in Hudson Aviation
Services, 288 N.L.R.B. No. 94 (April 29, 1988), discussed infra at notes 223-26 and
accompanying text, but no longer practices law on behalf of labor or management.

1. Pub. L. No. 74-198, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C.
§§ 151-169 (1982)).

2. Id. at § 151.

3. Id ac § 159(c)(1)(B).

4. For a thorough discussion of representation elections, see R. WiLLiams, NLRB
RecuLaTION of ELECcTION CoNDUCT (rev. ed. 1985).

5. 77 N.L.R.B. 124 (1948).
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910 CINCINNATI LAW REVIEW [Vol. 58

conditions as nearly ideal as possible, to determine the unin-
hibited desires of employees. It is our duty to establish those
conditions; it is also our duty to determine whether they have
been fulfilled. When, in the rare extreme case, the standard
drops too low, because of our fault or that of others, the requisite
laboratory conditions are not present and the experiment
must be conducted over again.®

In short, even if the employer, workers, and union all behave in a
lawful and nondisruptive manner, the Board will set aside elections
tainted by its own misconduct if the “laboratory conditions” are
spoiled. One crucial manner in which the Board can pollute its lab-
oratory is when its agents make statements or engage in acts that
suggest a lack of impartiality in the election. Although section 151
of the Act declares the congressional policy of “encouraging the
practice and procedure of collective bargaining and . . . protecting
the exercise by workers of full freedom of association, self-organiza-
tion, and designation of representatives of their own choosing,” the
Board and courts have emphasized that the choice of unionizing or
not unionizing is left entirely to the workers. As the late Justice
Douglas once explained:

Any procedure requiring a “fair” election must honor the
right of those who oppose a union as well as those who favor
it. The Act is wholly neutral when it comes to that basic
choice. By § 7 of the Act employees have the right not only to
“form, join, or assist” unions but also the right “to refrain
from any or all of such activities.””

For that reason, Justice Douglas concluded that “[t}he Board in its
supervision of union elections may not sanction procedures that cast
their weight for the choice of a union and against a non-union shop
or for a non-union shop and against a union.”® It therefore is plain
that the Board’s role in representation elections is to ascertain the
employees’ wishes concerning unionization, and not to influence
that fundamental choice.?

6. Id. at 127 (emphasis added).

7. NLRB v. Savair Mfg. Co., 414 U.S. 270, 278 (1973) (quoting 29 U S.C § 157
(1972)).

8. Id. at 280.

9. The legislative history of the Act reinforces the concept that the Board must
behave as an objective fact finder rather than a partisan in representation elections. As
Senator Robert F. Wagner explained, “[a]n election is nothing but an investigation, a
factual determination of who are the representatives of employees.” The National Labor
Relations Act: Hearings on S. 1958 before the Senate Comm. on Education and Labor, 74th
Cong., lst Sess. (1935), reprinted in 1 NLRB, LecisLATIVE HiSTORY OF THE NATIONAL
LaBOR RELATIONS AcT 1426 (reprint ed. 1985). Similarly, Chairman Biddle of the Board
stated: “An election is conducted by the Board for the sole purpose of ascertaining a
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In practice, however, agents of the Board occasionally violate this
requirement of neutrality through acts, communications, or proce-
dures that suggest favoritism toward a party to the election. In this
Article I explore how the Board and federal courts have sought to
redress this problem of apparently biased conduct by Board agents
during the course of representation elections. First, I will examine
the Board’s initial approach, which generally refused to invalidate
elections unless it appeared that the Board agent’s misconduct actu-
ally affected the election’s outcome. Second, I will analyze Athbro
Precision Engineering Corp.,'® which stated that elections could be set
aside whenever a Board agent’s misconduct tended to destroy confi-
dence in the Board’s election process or:could reasonably be inter-
preted as impugning the Board’s election standards regardless of
whether such misconduct could have affected how employees voted.
Third, I will discuss the fluctuating adherence the Board and federal
courts have given to the Athbro standard. Finally, I will explain the
need for the Board and courts to apply Athbro in a clear and consis-
tent manner. '

II. THE PrRE-ATHBRO ERA

For many years the Board steadily certified representation elec-
tion results despite charges that an agent conducting the election
had demonstrated bias toward either the employer or the union. In
essence, the Board’s philosophy appeared to be that allegations of
Board agent bias were immaterial unless the alleged partiality could
have influenced the election’s outcome by affecting the way workers
voted. Perhaps the earliest explicit statement of this focus on out-
come-determinism came in Lane Cotton Mills Co.,'! where the Board
refused to set aside a union’s victory despite an allegation that two
Board representatives had made a modest wager on the election’s
results. As the Board concluded, ‘“‘[e]ven if it were proved that a
wager was in fact made between the Board supervisor and the Board
attorney, that fact could in no way affect the results of the election.”’'? That
assertion may have been accurate, but the Board’s reasoning left

single question of fact—what person or organization a majority of the employees in the
plant wish to have as their representative for collective bargaining.”” Id. at 1473.

10. 166 N.L.R.B. 966 (1967), vacated sub nom. International Union of Elec., Radio &
Mach. Workers v. NLRB, 67 L.R.R.M. (BNA) 2361 (D.D.C.), acq. in result 171 N.L.R.B.
21 (1968), eriforced, 423 F.2d 573 (1st Cir. 1970).

11. 9 N.L.R.B. 952 (1938), enforced, 111 F.2d 814 (5th Cir.), cert. dismissed, 311 U.S.
723 (1940).

12. 9 N.L.R.B. at 956 (emphasis added). The Board also ruled that the employer
had “offered no evidence in support of its allegation that the Board supervisor advised
employees to vote for the [union].” Id. at 959.
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much to be desired. In particular, one wishes the Board had at least
discussed the possibility that the betting undermined faith in the

- fairness of the election process by raising questions concerning the
Board’s professional integrity and neutrality. The Board never even
addressed this concern, however, and over the next three decades
the Board proved highly reluctant to vacate elections when there
were allegations of agent partisanship.

A.  The Problem of Fraternization

One obvious manner in which the Board can appear biased arises
when fraternization occurs between a Board agent and representa-
tives of either the employer or the union. In the pre-Athbro era,
however, the Board was very skeptical of such allegations. In Na-
tional Plastic Products Co.,'3 for example, the Board rejected an em-
ployer’s argument that Board officials had contaminated election
conditions by riding to the polling site in a car with the union’s rep-
resentative. Although such fraternization with a party representa-
tive might readily suggest favoritism, the Board accepted the trial
examiner’s conclusion that the conduct was ‘“‘immaterial” in the ab-
sence of evidence that it was observed by any voting unit
employee.!4

Presumably, the Board reasoned that what the employees did not
know could not have “hurt” them in the sense of influencing their
votes. The potential flaw in such logic is that it ignored the effect
the fraternization may have had on the employees’ post-election
perception of the Board’s neutrality vis-a-vis the union. Although
the employees did not know of the fraternization before they voted,
they undoubtedly learned of it afterwards when the employer ob-
jected and may erroneously but understandably have concluded that
the Board was in league with the union. That misperception con-
ceivably could have weakened the resolve of employees who might
have planned to have the union decertified!®> or would consider fil-

13. 78 N.L.R.B. 699 (1948), enforced, 175 F.2d 755 (4th Cir. 1949).

14. 78 N.L.R.B. at 705.

15. As 29 U.S.C. § 159(e) provides:
(1) Upon the filing with the Board, by 30 per centum or more of the
employees in a bargaining unit covered by an agreament between their
employer and a labor organization made pursuant to section 8(a)(3) [29
U.S.C. § 158(a)(3)], of a petition alleging they desire that such authority
be rescinded, the Board shall take a secret ballot of the employees in such
unit and certify the results thereof to such labor organization and to the
employer.
(2) No election shall be conducted pursuant to this subsection in any
bargaining unit or any subdivision within which, in the preceding twelve-
month period, a valid election shall have been held.
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ing charges against the union with the Board (such as for neglecting
its duty of fair representation).'¢ In short, the Board’s myopic focus
on whether the fraternization had influenced the results of a particu-
lar election failed to encompass the equally grave concern that em-
ployees might view the Board as a union sponsor rather than as a
neutral government agency committed to protecting their rights.!?
The Board’s order was enforced by the United States Court of
Appeals for the Fourth Circuit, however, in an opinion marked by
extreme judicial deference toward the Board’s authority and exper-
tise.!8 Although the court observed that the Board itself had ex-
pressed disapproval of the fraternization,!? it concluded:
_ The determination of bargaining representatives under the act
is a matter that Congress has entrusted to the Board, not to
the courts; and when, as here, a certification is called in ques-
tion in connection with a petition to enforce or review an or-
der of the Board under section 10, 29 U.S.C.A. § 160, the
certification must be sustained in so far as fact questions are
concerned, if the fact findings of the Board made in connec-
tion therewith are based upon substantial evidence. In so far
as the certification involves the exercise of discretion, that is a
matter with which we are powerless to interfere so long as the
Board acts within the limits of the law.20

16. See, e.g., Vaca v. Sipes, 386 U.S. 171 (1967) (holding that union breaches its duty
of fair representation when its conduct toward a member is arbitrary, discriminatory, or
in bad faith). :

17. Furthermore, as one commentator has emphasized:

Because the Board remains responsible for administering all possible
future allegations concerning violations of the [Act], or for supervising
subsequent elections[,] misconduct or suggestions of partiality by the
Board agents conducting an election could tend to impair future
cooperation among the parties and the Board, and possibly between the
parties themselves.

WiLLIAMS, supra note 4, at 400,

18. NLRB v. National Plastic Prods. Co., 175 F.2d 755 (4th Cir. 1949).

In general, the Board’s certification of election results may not be reviewed directly in
federal court. When a union is certified as the employees’ bargaining representative,
however, the employer can seek judicial review in the following manner. First, it can
refuse to recognize the union as its employees’ bargaining representative, which usually
prompts the union to file an unfair labor practice charge alleging that the employer has
violated 29 U.S.C. § 158(a)(5) (commonly known as § 8(a)(5) of the Act). Then, if the
Board finds the employer guilty, the employer may seek review of that finding in federal
circuit court under 29 U.S.C. § 160(f). Alternatively, the employer may simply ignore
the Board’s bargaining order because such orders are not self-executing. The Board
must then petition the court of appeals for enforcement of its bargaining order pursuant
to 29 U.S.C. § 160(e). Under either approach, the employer can obtain judicial review
of the Board’s certification of the union’s electoral victory. For a more in-depth
discussion of the review process, see WiLLIaMS, supra note 4, at 20-23.

19. 175 F.2d at 758.

20. Id. (footnote omitted).
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The Fourth Circuit’s conclusion, like the Board’s order it en-
forced, may have been correct on the facts but it is marred by a lack
of reasoning to support it. First, neither the Board nor the court
gave a principled reason for refusing to consider the fraternization a
fatal defect in the election process. Instead, they impliedly accepted
the trial examiner’s bald conclusion that the misconduct was imma-
terial because it was not witnessed by employees before casting their
ballots. That failure to justify this conclusion is particularly trouble-
some because it was not reached in conformity with any background
of statutory guidance, regulations, or prior Board or judicial deci-
sions explaining when such fraternization would or would not ne-
cessitate the holding of a second election. The Board and the
Fourth Circuit were operating in a doctrinal vacuum, yet neither tri-
bunal attempted to fill the void with a reasoned elaboration of new
standards. Second, the court’s deference to the Board seems ill-
suited to a case where the Board has passed on the possible conse-
quences of misconduct by its own agents. Although the Board must
resolve such issues in the first instance and its determinations are
entitled to substantial respect,?! the court’s plea that it was “power-
less to interfere so long as the Board acts within the limits of the
law”" is both circular and hollow in light of its failure to define those
limits. In sum, neither the Board nor the court offered any mean-
ingful guidance on how the problem of fraternization should be ad-
dressed in subsequent cases.

In light of National Plastic Products, it is not surprising that most
objections concerning fraternization fell on deaf ears during the
pre-Athbro era.22 NLRB v. Fresh'nd-Aire Co.,?® however, marks a par-
tial break both from the Board’s apparent lack of concern over frat-
ernization and from the deference demonstrated by the court in
National Plastic Products. As the United States Court of Appeals for

21. As the Supreme Court later clarified in Universal Camera Corp. v. NLRB, 340
U.S. 474 (1951), the federal courts of appeals are to affirm the Board’s findings of fact if
they are supported by substantial evidence on the record taken as a whole.

22. See, e.g., Calcor Corp., 106 N.L.R.B. 539, 541 (1953) (“No inference of Board
support of the [union] would be likely to be drawn by employees merely because the
Board agent courteously accompanied a union representative to inspect the polling
place before the election began.”); West Tex. Utils. Co., 100 N.L.R.B. 1012, 1014
(1952) (overruling employer’s objection “‘that a close personal relation existed between
the Board agents and [a union] organizer” on the grounds that **[p]ersonal acquaintance
of a Board agent with a union representative is not, in itself, sufficient basis for setting
aside an election™); S.H. Kress & Co., 23 L.R.R.M. (BNA) 1645 (1949) (original decision
unpublished) (holding there was no impropriety in Board agent’s presence in
employer’s store with union representatives). See also Griffin-Goodner Grocery Co., 73
N.L.R.B. 1332, 1336 (1947) (finding that there was no collusion between Board agent
and union representatives).

23. 226 F.2d 737 (7th Cir.), denying enforcement to 111 N.L.R.B. 158 (1955).
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the Seventh Circuit explained, the Board?* initially vacated a union
victory because one of its field examiners investigating an unfair la-
bor practice charge against the employer attended two union orga-
nizational meetings to obtain information and played piano at the
union’s party for the workers shortly before the election.?> The pro-
phylactic value of the Board’s ruling was undermined, however, by
its direction that the new election be held within thirty days, which
the employer argued did not permit sufficient time for any prejudi-
cial effect of the fraternization to dissipate. Moreover, employees
apparently believed that the Board nullified the first election be-
cause of misconduct by the employer and the Board refused to no-
tify them of the true cause of the vacatur or assure them that the
Board was neutral on the representation issue. Finally, the Board
certified the union’s subsequent victory in the second election over
these objections.?6

The Seventh Circuit refused to enforce the Board’s bargaining or-
der, however, on the grounds that the Board had not gone far
enough to redress the potential prejudice stemming from the frater-
nization. The court first explained:

The conduct of the field examiner in attending both organi-
zational meetings of the Union was indefensible. It is obvious
that the presence of a representative of the Board in the midst
of organizational activities of the petitioning Union gave an
apparent authority to the efforts of the petitioning Union
which violated the Board’s duty of neutrality.2?

The court then reasoned:

Respondent [the employer] brought to the Board’s atten-
tion, prior to the holding of the second election, the claim that
the Union was carrying on a campaign of misrepresentation in
stating that the second election was caused by some illegal or
improper action on the part of respondent. In view of the fact
that it was the actions of the Board’s own representative which
caused the setting aside of the first election, it was the duty of
the Board to lean over backwards to be certain that the taint of
such conduct was not present when the second election was
held. In view of the alleged misrepresentation being then
made by the Union, we conceive it to have been the duty of the
Board to have acquainted the employees of respondent with

24. 106 N.L.R.B. No. 115 (1953), published in 32 L.R.R.M. (BNA) 1529 (1953).
25. 226 F.2d at 739.

26. 111 N.L.R.B. 158 (1955).

27. 226 F.2d at 741.
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the true situation, and that failing to do so, the election was
unfair to respondent.28

Based on this reasoning, the court concluded that “in fairness to
everyone, . . . another election should be held under conditions that
would demonstrate the impartiality of the Board as to the outcome
of that election.”?® That result seems eminently fair and reason-
able. Given that the Board’s field examiner had contaminated the
laboratory, equity demanded that the Board move vigorously to re-
store proper election conditions and to remove any remaining prej-
udice to the employer. Furthermore, the union could not
reasonably complain that its two victories were vacated when it was
a partner in the field examiner’s misguided fraternization and had
distorted the reasoning behind the Board’s call for a second elec-
tion. In fact, the only disturbing aspect of Fresh’nd-Aire is that the
Board was reluctant to assume full responsibility for its agent’s sins.

B.  The Problem of Allegedly Partisan Statements or Actions

In addition to fraternizing with a party representative, a Board
agent can undermine the Board’s aura of neutrality through state-
ments or actions that suggest bias in favor of a particular electoral
outcome. As with fraternization, however, the Board was quite re-
luctant to credit such objections during the pre-Athbro period.

Perhaps the most important case reflecting this reluctance was
Botany Worsted Mills.3° In Botany, the employer apparently violated
the Act and a circuit court decree by distributing bonuses on the eve
of the election and using the company newsletter and public address
system to direct employees to vote against the union.3! On the day
preceding the election the Board’s regional director responded by
issuing a press release indicating his intent to recommend that the
Board find such actions unlawful and move to have the employer
held in contempt.32 After the union was victorious, the employer
objected to the election on the grounds that ‘“‘the issuance of the
press release constituted an improper and illegal interference with
the freedom of choice guaranteed by the Act to the employees, and
was calculated to influence a vote favorable to the Union.””33

This objection failed to move the Board. First, the Board empha-
sized that the issue was sui generis, stating:

28. Id.

29. Id. at 742.

30. 56 N.L.R.B. 370 (1944).
31. Id. at 371 n4.

32. Id

33. Id. at 371-72.
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The Act and the Rules and Regulations nowhere prescribe a
standard by which the conduct of a Board agent designated to
conduct or supervise the conducting of an election shall be
measured. Nor do the few cases which involve objections to a
Board agent’s conduct in this respect delineate a zone of pro-
priety within which a Board agent must operate.34

Having identified this indeterminacy, the Board should have
seized the opportunity to draw clear standards for guidance in sub-
sequent cases. Instead, the Board simply chose to resolve the case
on its facts, concluding:

Confronted by the Company’s continuing and increasing dis-
regard of its obligation to remain neutral and by the conse-
quently diminishing possibility of holding a free election, the
Regional Director here resorted to use of the press in an effort
to dissipate in some measure the effects of the Company’s in-
terference and thus restore the appropriate atmosphere for an
election. We consider that the imminence of the balloting and
the need to reach the employees upon as nearly similar a scale
as that upon which the Company had improperly influenced
them provide a sufficiently reasonable basis for the Regional
Director’s action.35

In other words, the regional director could fight fire with fire.
This rationale is disturbing for at least three reasons. First, condon-
ing the regional director’s media campaign undermines the Board’s
normative role in assuring free elections by making the Board’s
sanctity a relative matter: how prejudicial was the regional direc-
tor’s conduct in comparison with the employer’s illicit tactics that it
sought to counterbalance? This approach seems at odds with the
fundamental requirement that the Board maintain its neutrality in
the electoral process regardless of an employer’s or union’s unlaw-
ful practices. By excusing the regional director’s media retaliation
on the grounds that it was necessary to overcome the effects of the
employer’s misconduct, the Board sent the perverse message that its
actions could mirror prejudicial election tactics in order to negate
them.

Second, the Board approved of the regional director’s tactics even
though he could have relied upon less prejudicial alternatives to
safeguard the workers’ freedom of choeice. As the Board itself rec-
ognized, even if the employer’s unfair ploys had succeeded the
Board could have nullified and condemned them by vacating the re-
sult of the balloting, ordering a new election, and charging the em-

34. Id at 372 n.5.
35. Id. at 383.
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ployer with unfair labor practices.36¢ In that manner the Board could
have denounced prejudicial election tactics, censured the employer,
deterred others from similar misconduct, and protected the work-
ers’ freedom without jeopardizing its own claim of neutrality and
calling into question the legitimacy of its methods. Instead, the
Board permitted the regional director to escalate the war of words
in a manner that could well have increased the employees’ confu-
sion regarding the role of the Board in representation elections.

Third, and perhaps most regrettable, the Board squandered the
opportunity to lay down clear and practical guidelines for determin-
ing when the misconduct of Board representatives would necessitate
vacating elections. The Board presumably recognized that in some
instances new elections must be ordered to offset its representa-
tives’ suggestions of bias. But when? Whenever such possible bias
has undermined the Board’s standards of integrity and impartiality?
Or, only when the appearance of bias actually may have affected the
results of the balloting? Unfortunately, the Botany Board failed to
discuss, much less resolve, the competing considerations it would
need to assess in future cases.

Perhaps the Board by-passed this opportunity because it simply
did not believe that isolated allegations of bias posed a serious
threat to its legitimacy. In fact, the pre-Athbro decisions demon-
strate the Board’s lack of concern over statements by its agents that
employees could have construed or reasonably misconstrued as in-
dicating that the Board favored one particular side in representation
elections. In United States Gypsum Co.,%7 for example, the Board’s
agent allegedly stated that the union representative had made a
“good objection” when the representative protested a certain vote
during the tallying of ballots. Although the employer objected to
that statement (presumably on the grounds that the agent had
prejudged a matter the Board would need to resolve), the Board
tersely concluded that ““[t]he Board agent’s expression of opinion is
immaterial and in no way establishes the existence of a valid objec-
tion.”38 While the Board’s conclusion may be defensible, its lack of
reasoning is not. Was the Board implying that an agent’s ‘“expres-
sion of opinion” is always “immaterial”’? Or are such statements
material only if they occurred before balloting was completed and
possibly could have influenced the employees’ votes? Or was the

36. /d. at 382-83. In addition, the circuit court presumably could have held the
employer in contempt for defying its earlier order.

37. 92 N.L.R.B. 1661, 1662-63 (1951).
38. Id. at 1663.
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statement of opinion in this case simply de minimis under the cir-
cumstances? Once again, the Board left these issues unresolved.

H.E. Fletcher Co.3° also demonstrated the Board’s lack of concern
and reasoned analysis. In Fletcher, the employer argued that a Board
agent gave force to union propaganda that the employer was unlaw-
fully padding the list of eligible voters with pro-management per-
sonnel by sardonically stating that one challenged voter resembled
the “[p]resident of the First National Bank.”4® The Board, however,
affirmed the regional director’s conclusion that the agent’s sarcasm
had not “interfered with the free choice of the voters at the election
or . .. lent credence to the purported ‘Padding’ propaganda of the
union, particularly since it occurred after the polls were closed.”*!
While this explanation suggests that the criterion for evaluating al-
leged statements of bias was whether they could have influenced the
election’s outcome, neither the regional director nor the Board
chose to clarify this matter.

If anything, the Fletcher opinion indicated that the Board would
not thoroughly review the possible ramifications of its agents’ re-
marks. This obtuseness has plagued the Board’s opinions since, at
least, its decision in Craddock-Terry Shoe Corp.%2 in 1948. In Craddock-
Terry, the United Shoe Workers of America was elected by the em-
ployees, but the employer objected based, in part, on the contemp-
tuous attitude of the Board agents supervising the election. In the
first alleged incident, a Board agent stated, to a woman questioning
why her right to vote had been challenged, “Shut up. If you were a
lady you would act like one.”’#3 Such language plainly demeans vot-
ers (especially women) and could undermine the freedom and dig-
nity the Act was intended to protect. Nevertheless, the (exclusively
male) Board dismissed this challenge, concluding: ‘“While we disap-
prove of the use of language of this character by a Board agent, we
do not think that it could have restrained or influenced a prospec-
tive voter in the casting of his [or her?] vote.”44

The second alleged incident arose when the employer’s vice pres-
ident protested that a worker should not be permitted to vote be-
cause he was intoxicated on the job, a violation of company rules.
One of the Board’s agents disagreed, however, and led the worker

39. 121 N.L.R.B. 826 (1958).

40. /d. at 828. In other words, the Board agent allegedly was remarking that the
challenged voter obviously was not a blue-collar voting unit employee.

41. Id. at 830.

42. 80 N.L.R.B. 1239 (1948).

43. Id. at 1240. For a discussion of the voter challenging process see infra note 244
and accompanying text.

44. 80 N.L.R.B. at 1240.
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to the polls. Furthermore, two Board agents allegedly ridiculed the
vice president for raising this challenge and their disparagement
may have been overheard by certain employees.4> If true, this
clearly could have instilled doubts among the voters concerning the
Board’s lack of respect for the employer and its supposed neutrality
in the election. The Board, however, overruled this objection claim-
ing that “neither seeing [the employee accused of drunkenness]
conducted by a Board agent nor overhearing the allegedly deroga-
tory remarks would tend to restrain or influence the vote of any
employee.”’46

Such reasoning is inadequate because the Board did not seriously
consider whether the offensive statements to the female voter or the
ridicule of the vice president could have raised doubts regarding the
depth and sincerity of the Board’s self-professed concern for worker
dignity and impartial elections. As dissenting Board members
Herzog and Gray asserted, these unprofessional acts by the Board’s
agents, combined with the employer’s allegations of misconduct by
the union, raised sufficient questions concerning the integrity of the
balloting process to require a Board hearing on the employer’s ob-
jections.?” ““As the integrity of the Board’s own process is in-

45. Id. at 1241-42.
46. Id. at 1242.
47. Id. at 1245. It is important to note that parties challenging an election are not
automatically entitled to a hearing on their objections. As the Board has explained:
Section 102.69 of the Board’s Rules and Regulations sets forth election
procedures, including the handling of objections. It provides for the
holding of a hearing when it appears to the Board that exceptions to the
report of a Regional Director on objections raise substantial and material
factual issues. In accordance therewith, the Board has held that unless
substantial and material issues of fact are raised a request for a hearing
will be denied. The Board has rejected the contention that a Respondent
is entitled as a matter of right to a hearing on objections to an election.
In order to prevent delay in election procedure the Board has uniformly
refused to direct a hearing on objections unless the party supplies specific
evidence of conduct which prima facie would warrant setting aside the
election.
O.K. Van & Storage, Inc., 127 N.L.R.B. 1537, 1539 (1960) (footnotes omitted), enforced,
297 F.2d 74 (5th Cir. 1961). .
This reluctance to grant hearings has been the subject of perceptive criticism. As one
scholar argues:
By granting the party which has alleged that the election has been un-
fairly conducted an opportunity to subpoena witnesses, cross-examine
the agent involved, and generally air the facts surrounding the claim of
impropriety, the Board would do much to overcome the notion that it
actually is partial in election matters. Such hearings would also dispel
any suspicions that the Board is more concerned with concealing the mis-
takes of its own staff members than with fairly effectuating the election
procedures of the Act. At the same time, it may be assumed that most
allegations of partiality and election tampering would prove unfounded if
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volved,” they reasoned, it was advisable to “apply a stricter standard
to this case than our colleagues seem to think necessary.”48

In sum, during the pre-A4thbro era the Board displayed extreme
skepticism toward allegations that its representatives had engaged
in biased behavior.#? Furthermore, as Bullard Co. v. NLRB 5° reveals,
even when the Board took an idealistic step toward preserving the
integrity of its election procedures, that effort was promptly nulh-
fied in federal court. In Bullard, the Board set aside an employer’s
victory based on allegations that a Board agent mishandled ballots,
constantly wandered from the polling area, and gave the appearance
of bias by eating lunch with the employer’s representatives and pro-
testing whenever the union challenged ballots.5! As the Board
explained:

The objections relate to alleged irregularities by the Board
agent conducting the election. Although, as the Regional Di-
rector concluded, the Board agent did not in fact engage in any irreg-
ularities, there is a possibility that some of his conduct may erroneously
have given such an appearance. The mere appearance of irregu-
larity in a Board agent’s conduct of an election departs from
the standards the Board seeks to maintain in assuring the in-
tegrity and secrecy of its elections and constitutes a basis for
setting aside the election.52

tested through the hearing process. Hence, the election results could be
certified in most cases without the greater delay and uncertainty of rerun
elections.
WiLLIAMS, supra note 4, at 427. Williams’ proposal would certainly be a step in the right
direction, but I would caution that the ordering of a second election might still prove
necessary in many cases to remove the appearance of Board partiality.

48. 80 N.L.R.B. at 1245 (dissenting opinion). Curiously, neither the majority
opinion nor the dissent discussed General Shoe’s emphasis on the need to maintain
laboratory conditions even though that opinion was penned less than eight months prior
to Craddock-Terry.

49. In addition to the decisions discussed above, see e.g., Neuhoff Bros., Packers,
Inc., 154 N.L.R.B. 438 (1965) (holding that Board agent did not spoil laboratory
conditions by refusing to permit thirteen supposed supervisors to cast challenged
ballots), enforced, 362 F.2d 611 (5th Cir. 1966), cert. denied, 386 U.S. 956 (1967);
Hammond-Hohman Corp., 111 N.L.R.B. 1094, 1096 (1955) (concluding that “‘the
Employer’s contention that the questions of the General Counsel’s representative in her
pretrial interview of witnesses could reasonably have led to an inference that the Board
was . . . biased against the Employer, is not supported by the record’’); Morris Harris, 72
N.L.R.B. 494, 496 (1947) (holding that Board agent’s remarks to employees were not
“sufficient to warrant the setting aside of the election”); Paragon Rubber Co., 8
N.L.R.B. 690 (1938) (overruling union’s objection that it had been prejudiced by the
manner in which a Board representative had questioned challenged voters).

50. 253 F. Supp. 391 (D.D.C. 1966).

51. Id. at 391-92.

52. Id. at 392 (emphasis added by the court in its quotation of the Board’s
unpublished opinion).
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This idealistic approach (which was to be resurrected in Athbro)
was short-lived, however, for the employer successfully petitioned
the federal district court to order certification of its electoral victory

and to enjoin the Board from requiring a second election. As Judge
Gasch declared:

The decision and order of the Board recites that the Board
agent did not, in fact, engage in any irregularities. Thus, the
“possibility that some of his conduct may erroneously have
given such an appearance,” in no way affects the validity of the
election. The Court finds that the efforts of the Board to
maintain the highest standards in the conduct of its elections
to be a commendable goal. But when the pursuit of this goal
results in the setting aside of an admittedly valid election and
the refusal to certify the results thereof, contrary to statutory
duty, the Court is of the opinion that it has a duty to enjoin the
Board from subjecting an employer to a second election.5?

In one paragraph, therefore, a federal court curtailed the Board’s
idealistic endeavor to protect the integrity of its election procedures
from even the appearance of bias and irregularity. This result fore-
shadowed a similar development in Athbro itself, which will be dis-
cussed at length in Part III of this Article. For present purposes, it
suffices to emphasize that even when the Board finally began a vig-
orous defense of its perceived integrity and impartiality, a federal
court condemned rather than nurtured that process.

The Board’s aborted Bullard decision, however, was an exception
rather than the rule during the pre-Athbro era. In general, the Board
might admonish its agents for misconduct but would not invalidate
elections for that reason alone. And perhaps the Board was right in
certifying at least some of these tainted elections. The problem is
not so much with the Board’s conclusions as with its inability or re-
fusal to support them in a principled fashion. The Board obviously
reached results, but it did so without delineating and resolving the
competing policy concerns that administrators and judges would
need to address in the years ahead.

53. Id. at 395. Judge Gasch also emphasized that the Board had not found that the
appearance of irregularity “had in any way affected the outcome of the election” and
suggested in dicta that ordering a new election in these circumstances could conceivably
deprive the employer of its due process rights. Id.
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III. Tue AraBro DEcISION: NEw DAWN OR FALSE LIGHT?

In Athbro Precision Engineering Corp.,5* the Board resurrected the
spirit of its Bullard opinion by showing pronounced sensitivity to-
ward the problem of apparent favoritism and by focusing on
whether the Board’s aura of neutrality had been tarnished. In Ath-
bro, an employee who already had voted observed the Board agent
in charge of the election drinking beer with a union representative
during a recess in the polling. This fraternization occurred approxi-
mately one mile away from the employer’s plant, was not observed
by any other employees, and the employer did not allege that it had
affected the votes of the workers. The employer still argued, how-
ever, that the union’s victory should be invalidated because “the be-
havior of the Board Agent gave an appearance of irregularity to the
conduct of the election, thus departing from the standards of integ-
rity which the Board seeks to maintain.”’5>

This argument seemed doomed in light of the decisions discussed
in Part II of this Article. In a unanimous opinion by members Fan-
ning, Jenkins, and Zagoria, however, the Board reasoned that
whether a Board agent’s conduct affects the votes of employees is
not ‘““the only test to apply.”’>6 To the contrary, the Board declared:

The Board in conducting representation elections must
maintain and protect the integrity and neutrality of its proce-
dures. The commission of an act by a Board Agent con-
ducting an election which tends to destroy confidence in the
Board’s election process, or which could reasonably be inter-
preted as impugning the election standards we seek to main-
tain, is a sufficient basis for setting aside that election.5”

With this language the Board appeared to override decades of
doctrine concerning the problem of possible bias. Since, at least,
Lane Cotton Mills Co.,>® the Board typically had refused to invalidate
elections unless the Board’s perceived bias could have altered the
results of the election “experiment.” Now, however, the Board
moved to protect the perceived sanctity of the voting process and the
good name of its administrative laboratory. No longer would an ag-
grieved employer or union need to demonstrate that Board bias had

54. 166 N.L.R.B. 966 (1967), vacaled sub nom. International Union of Elec., Radio &
Mach. Workers v. NLRB, 67 L.R.R.M. (BNA) 2361 (D.D.C.), acq. tn resuli, 171 N.L.R.B.
21 (1968), enforced, 423 F.2d 573 (1st Cir. 1970).

55. 166 N.L.R.B. at 966.

56. Id.

57. Id.

58. 9 N.L.R.B. 952 (1938) enforced, 111 F.2d 814 (5th Cir.) cert. dismissed, 311 U.S. 723
(1940). For a discussion of Lane Cotton Mills see supra notes 11-12 and accompanying
text.
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tipped the scales; it would suffice to show that the misconduct was of
the sort “which tends to destroy confidence” in the election process
or “which could reasonably be interpreted as impugning the
[Board’s] election standards.”’5°

Athbro’s effect, however, was weakened by several factors. First,
the opinion was uncommonly brief and failed to explain its depar-
ture from Lane Cotton Mills and its progeny. Although Athbro ap-
peared to signal a crucial turning point in the jurisprudence of
representation elections, the decision was merely a one-page state-
ment which failed to cite the Board’s opinion in Bullard or any other
administrative, judicial, or scholarly authority for its conclusion.
Furthermore, the Board did not reinforce its admirable idealism
with any meaningful elaboration of how its new standard should be
applied.®® The Athbro Board may have purported to bring forth a
new day regarding the problem of perceived bias, but it left its stan-
dard vulnerable to manipulation and misapplication in the years
ahead.

Athbro’s vitality was further jeopardized by its subsequent proce-
dural history. After the Board rendered its decision, the union
sought an injunction in federal district court to compel the Board to
certify its electoral triumph. This injunction was granted in Interna-
tional Union of Electrical, Radio & Machine Workers v. NLRB,5' where
Judge Sirica emphasized practical costs at the expense of the
Board’s idealism. Judge Sirica emphasized that no one had sug-
gested that the Board agent’s fraternization had affected the em-
ployees’ votes. Furthermore, if the court vacated the election it
would effectively impose two costs upon the union. First, the
union’s “‘right” to represent the employees would “be irretrievably
denied as to the time it would take to conduct a new election.” Sec-
ond, “[t]he process of preparing for and participating in a second
election would be expensive and burdensome.’’62

Judge Sirica then argued that “[tlhe Board’s finding that there
was no possible effect upon the election resulting from the conduct |
of its agent is tantamount to recognition that the election was
valid.”63 Without supporting that assertion with any reasoning or

59. Athbro, 166 N.L.R.B. at 966.

60. As one observer has argued, “The problem with the Athbro standard is that the
Board has not given any clear guidance about what constitutes interference . . . .
Moreover, if the Athbro test is used, there is room for disagreement regarding what is
‘reasonably . . . interpreted as impugning the election standards.”” WILLIAMS, supra
note 4, at 402.

61. 67 L.R.R.M. (BNA) 2361 (D.D.C. 1968).

62. Id. at 2363.

63. Id.
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case law,5* Judge Sirica concluded that the Board’s decision was ar-
bitrary and capricious, denied both the union and employees their
rights under the Act, and violated “‘the plain and mandatory provi-
sions of Section 9(c)(1) of the Act [29 U.S.C. § 159(c)(1)], which
directs the Board to certify the results of such representation
elections.”’65

The Board could have maintained its position, appealed the in-
Junction, and attacked Judge Sirica’s reasoning on numerous
grounds. First, the Board could have argued that the Judge’s em-
phasis on the costs of rerunning the election ignored the far greater,
more costly risk of undermining the Board’s legitimacy in the eyes
of workers, management, unions, and the public. Furthermore,
there would be nothing unfair about requiring the union to bear the
costs of a second election given that it was a union representative’s
misconduct—fraternizing with the Board agent on election day—
that undermined the Board’s appearance of impartiality. If any-
thing, it would have seemed equitable to require the union to pay
the employer’s reasonable campaign expenses, given that its hands
had been clean in the initial election.

Judge Sirica’s statutory interpretation was equally suspect.
Although section 9(c)(1) of the Act requires the Board to “certify
the results” of elections, that statutory directive is predicated on the
assumption that the election is valid. The Board enjoys substantial
discretion in determining this threshold issue of validity,6¢ and
nothing in the Act or its legislative history®” supports Judge Sirica’s
fundamental premise that an election is valid per se if a Board
agent’s misconduct does not affect the votes of employees.

The Board, however, declined to pursue these points. Instead, it
rejected the employer’s urges to appeal, accepted Judge Sirica’s
opinion as the law of the case, and ordered the employer to bargain
with the union.%® Such reticence seems curious and cannot help but
raise questions regarding the strength of the Board’s commitment
toward preserving faith in its election standards. Indeed, the United
States Court of Appeals for the First Circuit chastised the Board for

64. Notwithstanding the clear ideological symmetry between his opinion and Judge
Gasch’s reasoning in Bullard, Judge Sirica did not cite that opinion. See supra notes 50-53
and accompanying text.

65. 67 L.R.R.M. at 2363.

66. See, e.g., NLRB v. National Plastic Prods. Co., 175 F.2d 755, 758 (4th Cir. 1949),
enforang 78 N.L.R.B. 699 (1948). For a discussion of National Plastics see supra notes 13-
21 and accompanying text.

67. See NLRB, LEGIsLATIVE HisTORY OF THE NATIONAL LABOR RELATIONS AcT 1935
(reprint ed. 1985).

68. Athbro Precision Eng’g Corp., 171 N.L.R.B. 21, 21 & n.3 (1968).
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lacking the courage of its convictions in NLRB v. Athbro Precision En-
gineering Corp.%® This case reached the First Circuit when the em-
ployer refused to comply with the bargaining order that the Board
issued when it acquiesced in Judge Sirica’s opinion. The court em-
phasized the extent of its disagreement with Judge Sirica’s analysis:

The Board’s role in overseeing elections is not limited to mere

ballot-counting. It has broad discretion in the establishment

of procedures and safeguards to insure fairness. We cannot

think that the Board, any less than a court, is uninterested in

maintaining, as well as fairness, the appearance of fairness.

The Board’s public image provides the basis for its existence.

The re-running of an occasional election is a small price to pay

for the preservation of public respect. The union was pecu-

liarly in no position to complain, since its representative par-

ticipated in the improper conduct.”®

For these reasons, the First Circuit concluded that the Board ‘‘had
made the correct decision” in its original Athbro holding.”! The
court enforced the Board’s acquiescent bargaining order, however,
because neither the Board nor the employer had appealed from
Judge Sirica’s injunction. As the court concluded, ‘“[w]e would have
more sympathy with this if the Board had appealed, and lost. Any
present embarrassment is of its own making.” 72
The court’s admonition was well taken, as the Board boldly had

announced a new standard of idealism yet failed to follow through
by defending it in the appellate arena. Indeed, as demonstrated be-
low, the Board’s ambivalence toward the A4thbro standard has contin-
ued over the past two decades. At times, the Board vigorously has
enforced the philosophy that elections must be set aside whenever
an agent’s actions suggest favoritism toward one of the competing
parties. At other times, however, the Board has certified elections in
the face of possible bias on the grounds that any misconduct could
not have affected the balloting. The result of this wavering commit-
ment to idealism has been to engender confusion, to provoke bur-
densome litigation, and to undermine the normative message Athbro
originally was intended to impart.

IV. THE Pgost-ATHBRO ERA: TENSIONS AND CONTRADICTIONS

Although the Board occasionally has resuscitated the Athbro stan-
dard of idealism, its application of that principle has been highly

69. 423 F.2d 573 (1st Cir. 1970).
70. Id. at 575 (citations omitted).
71. Id
72. Id
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selective and Athbro has been “honored” in the breach more often
than in practice. The circuit courts also have mirrored this confu-
sion: some appellate decisions have rigorously held a reluctant
Board to the Athbro standard while others have ignored its principle
or applied it in a grudging fashion. This inconsistent application—
and the uncertainty it begets—can be demonstrated by analyzing
cases involving fraternization, the delegation of Board agent duties
to private parties, allegations of partisan statements or actions, and
allegations of other breaches in administrative professionalism.

A.  The Problem of Fraternization

Given that Athbro itself involved a charge of improper association
between a Board agent and a party representative, it is useful to be-
gin this analysis of the post-Athbro era by focusing on the problem of
fraternization. As explained below, despite Athbro the Board has
been markedly reluctant to invalidate elections despite highly ques-
tionable associations between its agents and parties to representa-
tion elections.

First, the Board consistently has refused to set aside election re-
sults simply because its agents investigated charges of unfair labor
practices during a representation campaign. This refusal has a
questionable foundation, especially to the accused, because it con-
ceivably could convey the impression that the- Board views the in-
vestigated party as a “wrongdoer” and that the employees conse-
quently should support its opponent. In fact, in Amax Aluminum Ex-
trusion Products,”® the Board cautioned:

[IIn most circumstances, it would be better practice for the
Board agent conducting an election to refrain from investigat-
ing unfair labor practice charges between shifts of the election.
It has long been Board policy that elections be conducted in as
“laboratory” an atmosphere as possible, and, where feasible,
this could best be accomplished if the conduct of the election
were kept separate from the investigation of unfair labor prac-
tice charges, which charges, of course, may eventually prove
baseless.”*

Nevertheless, the Board overruled the employer’s objection be-
cause “[o]nly three employees were interviewed, all off the Em-
ployer’s premises, and there is no evidence other employees saw the
interviewing, or became aware of it. We find the evidence insuffi-

73. 172 N.L.R.B. 1401 (1968).
74. Id. at 1401 n.1.
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cient to establish that the conduct of the Board agent affected the
results of the election.””>

Amax demonstrates how far and how fast the Board retreated from
the idealism expressed in Athbro. Although the same Board mem-
bers authored each opinion—Fanning, Jenkins, and Zagoria—in
Amax the Board withdrew from its foothold of idealism and meekly
applied the outcome-determinative test of Judge Sirica. The Board
adhered to Amax two years later in Kimco Auto Products of Mississippi, 76
where less than a month before the election the supervising Board
agent served as a trial attorney for the Board in an unfair labor prac-
tice case against the employer. Although the Board reiterated that
“wherever practical, the Board’s Regional Offices should, and nor-
mally do, keep the conduct of elections completely separate from
the investigation or trial of contemporaneous unfair labor practice
charges involving the same parties,”’”” it accepted the regional direc-
tor’s rationale that only two rank-and-file employees had attended
the trial and that even if their votes had been swayed by the pro-
ceedings the union still would have won the election.”®

Tri-City Linen Supply”® was to similar effect. The Tr-City Board
simply ruled that upon the request of the charging party, a regional
director may proceed with an election despite charges of unfair la-
bor practices.80 This conclusion was approved by the Court of Ap-
peals for the Ninth Circuit, which expressly rejected ‘“‘any
suggestion that scheduling an election contemporaneously with an
unfair labor practice investigation constitutes an abuse of discretion

per se.”’8!

Tri-City is noteworthy because the employer sought to demon-
strate that the Board agent’s questioning of an employee actually
had affected his vote. Allegedly, the employee was so confused by

75. Id. (citing International Union of Elec., Radio & Mach. Workers v. NLRB, 67
L.R.RM. (BNA) 2361 (D.D.C. 1968), discussed supra in notes 61-67 and accompanying
text).

76. 184 N.L.R.B. 599 (1970).

77. Id. at 599 n.1.

78. Id. at 600. Of course, more than two votes may have been affected if the
employees related their observations to their coworkers. The regional director belittled
that possibility, however, on the grounds that the hearing occurred more than two weeks
before the election and took place ““a substantial distance” from the employer’s plant.
Id. More importantly, neither the regional director nor the Board showed any
remembrance of Athbro’s focus on preserving the Board’s appearance of integrity and
impartiality.

79. 223 N.L.R.B. 21, summary judgment granted in related proceedings, 226 N.L.R.B. 669
(1976), enforced, 579 F.2d 51 (9th Cir. 1978).

80. 223 N.LR.B. at 21 n.1.

81. 579 F.2d at 57 n.14.
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the investigation that he abandoned his intention to vote against the
union and instead cast a blank ballot. The administrative law judge
barred such evidence, however, on the grounds that it had “no pro-
bative value in view of the subjective nature of the proffered testi-
mony.”’82 The Ninth Circuit upheld that determination, explaining
that “[s]Jubjective declarations of intent are not admissible to show
how an employee would have voted.”’83

This trio of cases demonstrates how it is virtually impossible for a
party to overturn election results simply because it was being inves-
tigated on unfair labor practice charges during or shortly before the
balloting. The Board has refused to hold that such investigations
are necessarily objectionable, especially when there is no proof that
they have affected an election’s results. Moreover, the Board has
placed the additional hurdle of barring parties from proving out-
come-determinism by introducing testimony regarding an em-
ployee’s voting intentions. On balance, this may be the lesser of two
evils; one would not want an employer or union to be able to post-
pone elections indefinitely by bringing, or deliberately incurring, a
succession of unfair labor practice charges. The downside, how-
ever, is that parties may strategically file such charges in the hope
that employees will presume the charged party is guilty and vote in
accordance with that possibly erroneous conclusion.

A different issue arises, however, when the Board agent’s investi-
gation becomes so indiscreet that it suggests favoritism toward one
of the parties. As in Fresh’'nd-Aire, both Board members®* and
Judges®> have recognized that an agent could impermissibly taint an
election if his investigation took on a social flavor that could create
the appearance of bias. The Board and courts have not been suc-
cessful, however, in consistently differentiating what separates an
impartial investigation from an objectionable form of fraternization.
For example, in Isaacson-Carrico Manufacturing Co.%¢ the Board certi-
fied an election even though the employer introduced testimony
that on election day an agent ate lunch at the union hall, shot pool
with union advocates, and was ‘““laughing and acting silly.” As one
worker testified, “[i]t just seemed odd because I mean the Labor
Board was supposed to be neutral . . . I mean it just didn’t seem

82. 223 N.L.R.B. at 27.

83. 579 F.2d at 58 n.16 (citing T & G Mfg. Co., 173 N.L.R.B. 1503 (1969)).

84. 106 N.L.R.B. No. 115 (1953), published in 32 L.R.R.M. (BNA) 1529 (1953).

85. NLRB v. Fresh’'nd-Aire, 226 F.2d 737 (7th Cir.), denying enforcement to 111
N.LR.B. 158 (1955). For a discussion of Fresh'nd-Aire, see supra notes 23-29 and
accompanying text.

86. 200 N.L.R.B. 788, 800-02 (1972).
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right to me at that time.”’8? The trial examiner, however, discred-
ited this testimony because of conflicting statements by other wit-
nesses and concluded that the alleged fraternization had not created
‘‘a general atmosphere of fear and reprisal” and “was not such as to
have destroyed the employees’ freedom of choice.”88 This decision
was accepted by the Board with virtually no discussion.8?

The Board showed similar insensitivity toward investigation cum
fraternization in Provincial House, Inc.9° In Provincial House, the em-
ployer objected to the union’s victory because an agent took affida-
vits for an unfair labor practice case against the employer at a
restaurant where the union was concurrently holding a campaign
meeting and was introduced to the audience of voting unit employ-
ees.®! Although the hearing officer purported to apply the princi-
ples expressed by the Board in Athbro, he overruled the objection
based on his reading of Amax and Isaacson-Carrico and concluded that
the fraternization ‘“was not such so as to undermine the Board’s
processes or any confidence herein” and ‘““did not have an impact
upon the election . . . which the [union] won by a large margin.””92
This decision was adopted by the Board over the dissent of Chair-
man Murphy, who argued that “the foregoing conduct could have
given the impression to the employees who attended the meeting
that the Board was not truly impartial in this election campaign and
instead favored the Union.”’93

The United States Court of Appeals for the Sixth Circuit, how-
ever, wisely refused to enforce the Board’s bargaining order. Stat-

87. Id. at 802.

88. Id. Ironically, the trial examiner quoted Athbro in his decision, but made no effort
either to distinguish that decision or to apply its reasoning to the facts of the case before
him. d. at 800.

89. Id. at 788. See also Queen City Foundry, 73 L.R.R.M. (BNA) 1345, 1346-48
(1970) (holding that friendly conversation between Board agent and union
representative was a harmless “‘exchange of amenities between two persons who had
had previous contact in connection with their jobs”).

90. 221 N.L.R.B. 5 (1975), summary judgment granted in related proceedings, 222 N.L:R.B.
1300 (1976), enforcement denied, 568 F.2d 8 (6th Cir. 1977).

91. 221 N.L.R.B. at 6-7.

92. Id. at 7-8.

93. Id. at 6 (Murphy, dissenting). The difference between the treatment given to
Athbro by the hearing officer and Chairman Murphy is both ironic and informative.
Whereas the former viewed the Board’s original opinion in Athbro as stating a still-valid
principle but apparently believed it had not been violated in this case, the latter noted
that the Athbro Board had acquiesced in Judge Sirica’s opinion but concluded that the
fraternization in this case was distinguishably more serious. Id. at 5-6 (Murphy,
dissenting). This disparate treatment of Athbro demonstrates the Board’s uncertainty
both as to the meaning of the Athbro principle and to the question of whether it was still a
valid Board precedent. The Board’s majority opinion did not even bother to cite Athbro,
much less discuss its vitality and application. Id. at 5.
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ing that it would apply “‘the Board’s own rule” to this case, the court
concluded:

[IJt should be possible for any NLRB representative to keep
from becoming a part of a union organizing meeting. And

- when such a representative (voluntarily or involuntarily) be-
comes a part of such a meeting (absent extraordinary circum-
stances), we think that NLRB neutrality, in either fact or
appearance, has been so compromised as to warrant setting
aside the election and holding a new one.

While we agree with the Board that the size of the union
majority in this case [52-17] was such as to make it quite un-
likely that the NLRB representative’s appearance at the meet-
ing had any decisive effect on the result, we do not think that is
the issue in this case. What we deal with here is an act by a
Board Agent which tends to destroy “the neutrality, of the
Board’s procedures.’’94

The Board also issued a bargaining order that a circuit court re-
fused to enforce in Delta Drilling Co.,%> where the Board refused to
consider an employer’s objections on the grounds that they could
have been raised in an earlier representation proceeding. The
Board explained:

It is established Board policy, in the absence of newly dis-
covered or previously unavailable evidence, not to permit liti-
gation before a Trial Examiner in a complaint case of issues
which were or could have been litigated in a prior related rep-
resentation proceeding. This policy is applicable even though
no formal hearing on objections has been provided by the
Board. Such a hearing is not a matter of right unless substan-
tial and material issues are raised; and that there are not such
issues here has been effectively decided by the Board.%¢

The United States Court of Appeals for the Fifth Circuit refused
to enforce this decision in an opinion®? which relied heavily upon
the Board’s own reasoning in Athbro. In Delta Drilling Co., the em-
ployer objected that on election day the Board agent who was con-
ducting the polling entered a union representative’s motel room to
“freshen up.””98 Even though this fraternization was witnessed only

94. Provincial House, Inc. v. NLRB, 568 F.2d 8, 10-11 (6th Cir. 1977) (citing Athbro
Precision Eng’g Corp., 166 N.L.R.B. 966 (1967)). The Board acquiesced in the court’s
opinion in Provincial House, Inc., 236 N.L.R.B. 926 (1978).

95. 169 N.L.R.B. 617 (1968), enforcement denied, 406 F.2d 109 (5th Cir. 1969).
96. 169 N.L.R.B. at 618 (footnotes omitted).

97. Delta Drilling Co. v. NLRB, 406 F.2d 109 (5th Cir. 1969).

98. Id. at 110.
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by a company supervisor, who was not an eligible voter,% the court
concluded that the election was fatally flawed:

[T]he undisputed fact [is] that a Board Agent, while an elec-
tion was in process, and while he had the ballot box in his
physical possession, was seen by a company supérvisor going
to, remaining in, and coming out of the room of a motel where
presumably if he needed space there was plenty available with-
out closeting himself with a Union representative. There are
no witnesses to what went on in the room but the two partici-
pants, neither of whom had any business participating in such
activity, under such circumstances, while an election was in
progress. . . .

We hold that an employer who enters into a consent agree-
ment, relying upon the unflinching preservation of Board pol-
icy, is entitled to the benefit of that reliance, especially when
the questionable activity of a Board Agent occurs without his
knowledge or participation. Additionally, if the benefits and
advantages of consent elections are to be maintained, pre-
served, and utilized, the employer is entitled to that same de-
gree of confidence in the election process as counsel concedes
the employee is entitled to have. Of course, the Board recog-
nized this in Athbro when it sustained the employer’s
objections.!00

Delta Drilling and Provincial House demonstrate how far the Board
had drifted from the ideological moorings of Athbro. In each of
these cases the Board chose to ignore or minimize the importance
of fraternization that could have raised doubts concerning the
Board’s neutrality, and in each it was left to a circuit court to breathe
new life into Athbro. This reluctance of the Board to practice what it
had earlier preached could only undermine Athbro’s original norma-
tive power and breed uncertainty as to what standards the Board
would apply in future cases. :

The Board continued its myopic approach in Osborn Transportation,
Inc.,'°!' where the employer objected that the same agent who con-
ducted the election had earlier investigated an unfair labor practice
charge against it in a motel room rented by a union representative.
According to a witness, several employees and two union represent-
atives were in the room with the Board agent and consumed alcohol
and addressed her by her first name while she interviewed them.102

99. /d. at 113.

100. /d. at 113-14.

101. 226 N.L.R.B. 1370 (1976), summary judgment granted in related proceedings, 232
N.L.R.B. 821 (1977), enforced, 589 F.2d 1275 (5th Cir. 1979).

102. 226 N.L.R.B. at 1371.
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The acting regional director overruled this objection on the
grounds that “the taking of statements under the circumstances de-
scribed, while not to be condoned, does not in any manner identify
the Board sufficiently with [the union] so as to influence employee
votes in an election to be held six weeks later.”!93 This report was
adopted by the Board majority'%* without any discussion of Athbro,
Delta Drilling, or Provincial House.

In contrast to its stance in Delta Drilling, the United States Court of
Appeals for the Fifth Circuit decided to enforce the Board’s bargain-
ing order.!'°> The court first sought to distinguish Athbro and Delta
Drilling, stating:

[Tlhe Board could reasonably decide that the Board agent’s
conduct in this case did not violate the Athbro neutrality rule.
In both Athbro and Delta Drilling the Board agent was observed
fraternizing with a union representative on the day of the elec-
tion and in neither case was the agent engaged in pursuing an
official function when he associated with the union representa-
tive. In this case, however, the Board agent went to the union
representative’s motel room for the express purpose of con-
ducting an official investigation of unfair labor practice
charges filed by the union against the company. There is no
evidence that the agent in this case engaged in the kind of
public fraternization with one of the parties to the election
condemned in Athbro and Delta Drilling. . . . We hold that the
Board could reasonably conclude that its agent’s conduct in
taking affidavits in a union-supplied room six weeks before the
election did not compromise the integrity and neutrality of the
Board’s procedures. %6

The distinction the court drew between Athbro and Delta Drilling
on the one hand and Osborn Transportation on the other has some
merit: there is a clear difference between a Board agent’s investiga-
tion of charges and a Board agent’s quaffing beer with a union rep-
resentative or using a representative’s motel room to “freshen up.”
One wonders, however, about the circumstances surrounding the
Board agent’s interviews. Was it proper for the interviews to take
place in the room of a union representative? While both voting unit

103. Id.

104. Id. at 1370. Board Chairman Murphy dissented, citing her earlier dissent in
Provincial House, Inc., 221 N.L.R.B. 5, 5 (1976), because she disagreed with the majority’s
conclusion that the event “could not have given employees . . . the impression that the
Board was not truly impartial in this campaign.” Id. at 1370 n.3.

105. NLRB v. Osborn Transp., Inc., 589 F.2d 1275 (5th Cir. 1979). Note, however,
that the circuit panels in Delta Drilling and Osborn Transportation were composed of
different judges.

106. Id. at 1280-81 (footnote and citations omitted).
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employees and union representatives were present? While alcohol
was being consumed and the interviewees were referring to the
Board agent on a first-name basis? Or, did these circumstances in-
tentionally or unintentionally convey an impression of partisanship,
as in Provincial House? In both cases, the Board’s agent took affida-
vits in a room reserved by the union, where alcohol was served, and
where the Board agent was introduced to voting unit employees.
Indeed, the Osborn Transportation court acknowledged that Provincial
House might not be distinguishable on its facts,'°” but nevertheless
concluded that “the agent’s conduct in this case did not violate the
neutrality rule announced in Athbro and did not require the Board to
set aside the election.””108

Of Provincial House and Osborn Transportation, the former decision
was clearly the better reasoned. Fraternization does not occur in a
vacuum; it can take place during a purely “social” exchange or dur-
ing the investigation of unfair labor practice charges. The Osborn
Transportation court erred by implying that fraternization may be ac-
ceptable as long as it takes place within the framework of an “official
investigation.” In fact, such fraternization may be even more dam-
aging to the Board’s aura of neutrality because it involves social inti-
macy that is closely intertwined with the Board’s official business.

Furthermore, the discrepancy between the Sixth Circuit’s stand in
Provincial House and the Fifth Circuit’s approach in Osborn Transporta-
tion 1s regrettable on both normative and practical grounds. As a
normative matter, one would hope that the Board and circuit courts
could agree on a consistent, principled basis for assessing a Board
agent’s conduct. Otherwise, employees, employers, unions, and the
public are confronted with a garbled and contradictory message
concerning the ethical standards to be applied in representation
elections.!®® And as a practical matter, this conflict among the cir-

107. The court stated:
Although in Provincial House the Board agent conducted his investigation
only ten days before the election and in the context of a union
organizational meeting, we are not certain that the differences in time
and place presented in our case would lead the Provincial House court to a
different result.

Id. at 1281.

108. /d.

109. As Charles Nesson has emphasized, “the projection and affirmation of norms
embodied in substantive law are central functions of the judicial process . . ..” Nesson,

The Evidence or the Event? On Judicial Proof and the Acceptability of Verdicts, 98 Harv. L. REv.
1357, 1390 (1985). The same holds true, of course, for the Board’s administrative
adjudicatory process. The competing and conflicting messages transmitted by the
courts and Board preclude these tribunals from projecting a coherent normative vision
with regard to assuring the integrity of representation elections.
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cuits could lead to forum shopping in which parties direct their ap-
peals toward whatever circuit seems to favor their particular
position.'!'® Moreover, the conflicting resolutions reached by appel-
late courts leave the Board with little guidance on how to address
similar issues in subsequent cases. It is common to criticize the
Board for its repeated nonacquiescence toward appellate court rul-
ings,!!! but to which court should the Board defer when the circuits
are riddled with conflict?!'2 These inconsistencies among the
Board’s own opinions, among the Board and the courts, and among
various circuits create grave uncertainties over the applicable stan-
dards, dilute the normative impact of decisions, encourage forum
shopping, and aggravate the problem of Board nonacquiescence.

In sum, the entire problem of fraternization has been treated by
the Board and the courts in an inconsistent manner. Athbro notwith-
standing, the Board has been loath to invalidate elections based on
fraternization despite the appearance of partiality it may have con-
veyed to the parties, the employees, and the public. Ironically, it
frequently has been left to the circuit courts to uphold the Board’s
earlier concern for maintaining the integrity of the Board’s election
standards. Even the appellate court opinions, however, are marked
both by intra-circuit divisions (as in the Fifth Circuit’s different ap-
proaches in Delta Drilling and Osborn Transportation) and inter-circuit
conflict (as between Osborn Transportation and the Sixth Circuit’s res-
olution of Provincial House). ‘

B.  The Problem of Delegation

In addition to fraternizing with a party to a representation elec-
tion, Board agents may impermissibly convey the appearance of fa-
voritism by delegating certain official tasks to a representative of
either the employer or the union. As explained below, the inconsis-
tencies that plague Board members and judges concerning fraterni-

110. See Estreicher & Revesz, Nonacquiescence by Federal Administrative Agencies, 98 YALE
LJ. 679, 705-12 (1989), and the sources cited therein for a discussion of the broad
venue provisions of 29 U.S.C. § 160(f) (1982). As Estreicher and Revesz explain,
“[wlhen an N.L.R.B. order renders both the union (or employee) and the employer
‘aggrieved,’ it is possible for petitions to be filed in three different circuits—setting in
motion a ‘race to the courthouse’ that is only partially mitigated by recent legislation.”
Estreicher & Revesz, supra, at 706 (footnote omitted).

111. See, e.g., Estreicher & Revesz, supra note 110 (discussing such criticism); Kafker,
Nonacquiescence by the NLRB: Combat Versus Collaboration, 3 Las. Law. 137 (1987); Mattson,
The United States Circuit Courts and the NLRB: *'Stare Decisis" Only Applies if the Agency Wins,
53 Oxkra. B]J. 2561 (1982), for detailed criticism of the Board’s recurring
nonacquiescence in circuit court opinions.

112. See Estreicher & Revesz, supra note 110, at 709-10 for a concise discussion of this
predicament.
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zation are mirrored in the difficulties they have encountered in
deciding whether the delegation in a particular case has tarnished
the Board’s election standards. These difficulties have led to seem-
ingly inconsistent opinions and raise additional questions concern-
ing the standards the Board and courts will apply to preserve both
actual and apparent Board neutrality.

In Hotel Equities,"'® for example, the Board overruled an em-
ployer’s objection that the agent conducting the balloting had
wrongfully permitted a union observer to translate voting instruc-
tions for Spanish-speaking employees. As the trial examiner ex-
plained, the employer argued “forcefully” that “the first admonition
in the Board’s ‘Instructions to Election Observers’ is that an ob-
server should not ‘give help to any voter. Only an agent of the
Board can assist the voter.” !4 Nevertheless, the trial examiner
overruled this objection, stating:

[T]he record is not clear as to whether the Board agent was
sufficiently conversant in Spanish to have explained the ballot.
Had she been, it would seem clearly improper for her to have
allowed an observer for one of the parties to have assisted the
voter in this manner, in the absence of an interpreter for the
other party. On the other hand, if she was not sufficiently con-
versant the disallowance of observer assistance would effec-
tively result in the loss of an employee’s right to vote.!!3

The trial examiner then decided that the Board agent should be
given the benefit of the doubt:

In the absence of evidence to the contrary, I believe the pre-
sumption of regularity prevails here, and that the Board agent
would not have delegated the authority to instruct the voter
had she been able to effectively do it herself. Since the in-
struction does not appear to be improper, I cannot agree that
the Board agent’s conduct on this occasion warrants setting
the election aside.!!6

This determination was then approved by the Board on the
grounds that “[t]here was no proof of electioneering,”!!” but one
can question whether this conclusion is convincing. It is true, as the
trial examiner emphasized, that the union observer who acted as
translator specifically denied having urged the employee to vote for
the union.!'® Nevertheless, one is left with a nagging sense of un-

113. 180 N.L.R.B. 489 (1969).
114. Id. at 498 (footnote omitted).
115. .1d.

116. ld.

117. Id. at 490.

118. /d. at 498.
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certainty as to the propriety of this translation. The Board agent
had told the translator, “I speak a little Spanish so go ahead and
explain [how to vote],” 19 which suggests that she could monitor the
translation to assure that no electioneering occurred. On the other
hand, if she was not sufhiciently fluent to give the instructions her-
self, how can we be confident that she was capable of closely follow-
ing the translation? These doubts are aggravated by her failure to
testify at the hearing and her apparent rudeness and emotional state
throughout the election process.'?° Furthermore, why wasn’t the
Board apprised of the possibility that not all employees would un-
derstand English? Then, the Board could have provided a bilingual
agent or at least assured that both the employer and the union had
observers present to translate. These concerns were not addressed
by the Board and one leaves the Hotel Equities decision with doubts
whether the Board adequately maintained its appearance of integ-
rity and impartiality.!2!

A translation controversy arose again in Alco Iron & Metal Co.,'?2
but this titme with diametrically opposite results. In 4lco, the Board
agent relied upon a Spanish-speaking union observer to give voting
instructions to the predominantly Hispanic workforce because
neither the agent nor the employer’s observer was bilingual.
Although the employer objected, the hearing officer ruled that such
translation was necessary and proper and that there was no indica-
tion that the translator had done more than explain voting proce-
dures.!'?3 The Board overruled his decision, however, emphasizing
that ““the commission of an act by a Board agent conducting an elec-
tion which tends to destroy confidence in the Board’s election pro-
cess, or which could reasonably be interpreted as impugning the
election standards we seek to maintain, is a sufficient basis for set-
ting aside that election.”'2# The Board then explained:

119. Id.

120. Id. at 499-500 & n.51.

121. See also Sioux Prods. v. NLRB, 703 F.2d 1010 (7th Cir. 1983), denying enforcement
on other grounds to 258 N.L.R.B. 287 (1981), where the court affirmed the Board’s
conclusion that an agent did not impermissibly prejudice the election by allowing union
representatives to help her translate instructions into Spanish, by rudely telling an
employer representative to “shut up” when he interrupted that translation to add
clarification, by bungling an attempt to translate instructions into Italian, and allegedly
engaging in other acts of misconduct. The court denied enforcement of the Board’s
order, however, because it concluded that the Board had improperly invalidated a
ballot.

122. 269 N.L.R.B. 590 (1984).

123. Id. at 591.

124. Id. (citing Glacier Packing Co., 210 N.L.R.B. 571 (1974), discussed infra text
accompanying notes 186-192). Interestingly, the Board did not cite Athbro despite its
essentially identical language.
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where the charges are well-founded, there is no reason why the in-
nocent party should bear the cost of a second campaign. Parties
that knowingly participate in a Board agent’s misdeed (e.g., as in
cases of fraternization), should be compelled to pay their oppo-
nents’ reasonable litigation costs and campaign expenses. When
the Board appears to be the sole culprit, the government itself
should bear the costs of both the employer and the union.

In this manner, we could increase the deterrent effect of invalidat-
ing elections while easing the burden on parties that have done no
wrong. Board representatives would be deterred by the onus of
professional embarrassment and by the prospect that their agency
would have to compensate the wronged parties. Private parties
would also be deterred from inducing or participating in an agent’s
misconduct by the fear that they too would be penalized for their
misconduct. Finally, parties would be deterred from raising frivo-
lous objections by the prudent application of sanctions. This ap-
proach obviously would not eliminate all costs and delays, but it
would make their distribution more equitable and, one would hope,
reduce incidents of Board agent misconduct.302

ries, witness fees, transcript and record costs, printing costs, travel ex-
penses and per diem, and other reasonable costs and expenses.
194 N.L.R.B. at 1236.

Although Tiidee Products is a prominent example to the contrary, the Board has proved
reluctant to impose sanctions on guilty parties. See, e.g., American Thoro-Clean, Ltd.,
283 N.L.R.B. 1120 (1987); Lang Towing, Inc., 201 N.L.R.B. 629 (1973); International
Union of Operating Eng’rs, 200 N.L.R.B. 593 (1972); United Steelworkers of America,
200 N.L.R.B. 40 (1972); Terri-Flex Prods., Inc., 200 N.L.R.B. 3 (1972); Marsal Transp.,
Inc., 199 N.L.R.B. 689 (1972). But ¢/ DPM of Kan., Inc., 261 N.L.R.B. 220 (1982),
enforced, 744 F.2d 83 (10th Cir. 1984) (striking an employer’s answer for violating
§ 102.21).

On the appellate level, Rule 38 of the Federal Rules of Appellate Procedure may be
invoked by the circuit courts to discourage frivolous appeals. As Rule 38 provides; “[ilf
a court of appeals shall determine that an appeal is frivolous, it may award just damages
and single or double costs to the appellee.” This sanction has been imposed by courts
in a variety of labor cases. See, e.g., Sparks v. NLRB, 835 F.2d 705 (7th Cir. 1987) (im-
posing sanctions for frivolous appeal of General Counsel’s decision not to file an unfair
labor practice charge on behalf of a terminated employee); NLRB v. Cincinnati Bronze,
Inc., 829 F.2d 585 (6th Cir. 1987) (sanctioning employer for appeal from civil contempt
holding); NLRB v. Limestone Apparel Corp., 705 F.2d 799 (6th Cir. 1982) (permitting
union to recover double costs for employer’s frivolous appeal of Board order), enforcing
255 N.L.R.B. 722 (1981).

Although none of the cases cited above concerned litigation stemming from an allega-
tion of Board agent bias in a representation election, they demonstrate that the Board
and courts do have substantial discretion to fashion equitable remedies and to sanction
parties for bad faith litigation tactics.

302. For an insightful analysis of the effects of different systems of allocating litigation
-expenses, see Shavell, Suit, Settlement, and Trial: Theoretical Analysis Under Alternative
Methods for the Allocation of Legal Costs, 11 J. LEGAL StuD. 55 (1982).
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I believe, therefore, that the Athbro game is worth the candle. If
properly applied, the salutary effects of the Athbro standard should
overcome its undeniable ambiguities and expense. But even if Ath-
bro were simply impractical, that would not justify how numerous
Board members and judges have deliberately ignored or miscon-
strued its meaning. Not since Judge Sirica in 1968303 has a judge or
Board member explicitly attacked Athbro and its underlying prem-
ises. Rather, all too frequently tribunals have simply ignored this
precedent or misapplied it to limit its significance and power. Such
manipulation parasitically weakens Athbro without explicitly attempt-
ing to replace it with any alternative analysis of how to protect rep-
resentation elections from the appearance of Board partisanship.

This is most unfortunate, for the stakes are high: in addition to
assuring that workers vote in a clean laboratory we must assure that
Board representatives maintain their integrity and neutrality, in ap-
pearance as well as in fact. This, of course, is part of a larger effort
to insist that government officials act within their proper bounds
and do not illegitimately infringe upon decisions explicitly left by
law to individual choice. As Gerald Frug asserts: ‘“‘Bureaucracy is
the primary form of organized power in America today, and it is
therefore a primary target for those who seek liberation from mod-
ern forms of human domination.”%%4 On a small but important
level, we can further our struggle by preventing Board representa-
tives from even inadvertently interfering with the right of workers to
embrace or reject particular unions.

I conclude, therefore, that the Board’s and courts’ frequent de-
parture from the path blazed in Athbro is pernicious on both norma-
tive and practical grounds. Until and unless a convincing
demonstration is made to the contrary, the Board and federal courts
should move vigorously to nurture the Athbro standard and keep
faith with the workers’ rightful expectations that their freedom of
choice shall remain unfettered.

303. For a discussion of International Union of Elec., Radio & Mach. Workers v.
NLRB, 67 L.R.R.M. (BNA) 2361 (D.D.C. 1968), see supra notes 61-72 and accompanying
text. .

304. Frug, supra note 222, at 1295. Although I have strong disagreements with both
Frug’s prescriptive and descriptive analyses of American bureaucracy, I applaud his
recognition of its power and the need to redress its antidemocratic tendencies.



