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Bailey: Problems in Upholding the Standard for Female Employees.

STATUTE NOTES

LABOR LAW—The Equal Pay Act of 1963—
Problems In Upholding The Standard

For Female Employees

29 US.C. § 206(d) (1) (1970).

The Equal Pay Act of 1963! was the culmination of many years of striving
to eliminate wage differences based solely on sex. Despite the contribu-
tions of many women in all types of occupations,? the average working
woman had been systematically paid a lower wage than her male co-worker,
even if they worked side by side on the same job.® The fourteenth
amendment did little to improve women’s status;* court interpretations of
that otherwise far-reaching amendment held that statutory delineations
which were based on sex were not discriminatory.®

The federal government initiated a form of equal pay regulations for its
female employees in 1870,% and some state legislatures passed equal pay acts,
most of which were so weak in application that their effect was negligi-
ble.” Efforts of women to achieve job and wage equality were also ham-
pered by decisions of the United States Supreme Court.® The landmark case
of Muller v. Oregon® held that women were “not upon an equality” with

1. 29 US.C. § 206(d)(1) (1970).

2. See R. RIEGEL, AMERICAN WOMEN (1970); A. SINCLAIR, THE BETTER HALF
(1965).

3. AMERICAN WOMEN: THE REPORT OF THE PRESIDENT’S COMMISSION ON THE
STATUS OF WOMEN 46 (M. Meade & F. Kaplan ed. 1965).

4. Susan B. Anthony sought to have the word “male” eliminated from the four-
teenth amendment, but was unsuccessful. 59 A.B.A.J. 526 (1973).

5. E.g., In re Lockwood, 154 U.S. 116 (1894) (women not entitled to vote under
fourteenth amendment); Bradwell v. State, 83 U.S. (16 Wall.) 130 (1872) (no right to
practice law under fourteenth amendment).

6. The principle was first written into law in 1870, but was not fully imple-
mented until 1923. Hearings on S. 882 and S. 910 Before the Subcomm. on Labor and
Public Welfare of the Senate Comm. on Labor and Public Welfare, 88th Cong., 1st
Sess. 41 (1963) [hereinafter referred to as Senate Hearingsl.

7. Hearings on H.R. 3861 and Related Bills Before the Special Subcomm. on
Labor of the House Comm. on Education and Labor, 88th Cong., 1st Sess. 9 (1963)
[hereinafter referred to as House Hearings]. 22 states had equal pay laws, which are
summarized in House Hearings 39-52.

8. Cases cited note 5 supra.

9. 208 U.S. 412 (1908). See also Miller v. Wilson, 236 U.S. 373 (1915).

409
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men in efforts to “maintain an independent position in life”!? and that
the difference in sex justified a difference in legislation.'! An earlier deci-
sion'? had stated that it was “founded in divine ordinance” that woman’s place
was beneath that of man,'® and that women were unfit for the occupa-
tions of “civil life.”14

Despite this judicial attitude, the equal pay concept was hardly an inno-
vation. An equal rights plank had been adopted by both political parties
in every national convention since 1944, and some form of equal pay
legislation had been introduced yearly in Congress beginning in 1945.1¢ It was
apparent that concern about inequality crossed economic, social, and sexual
lines.

This concern was further reflected in the extensive legislative history
which supported the Equal Pay Act of 1963. Elaborate committee hearings
disclosed widespread economic discrimination against women workers.!?
Although women composed a third of the work force in the United States,®
their pay was found to be generally far below that of men.'® It was also
disclosed that married women, the bulk of the female labor contingent, often
worked in menial jobs to help feed their children and to keep their families’
incomes above the poverty level.2® As a consequence of such statistics, the
Secretary of Labor cited three major reasons for urging enactment of equal
pay legislation: (1) The general purchasing power and living standards of
workers were adversely affected by discriminatory pay rates, (2) those em-
ployers who followed the practice of paying women lower wages than men
thereby realized an unfair competitive advantage, and (3) the resulting
low wage levels prevented maximum utilization of workers’ skills to the de-
triment of morale, which in turn was detrimental to production.?!

Even in view of these factors, Congress was unwilling to appropriate funds
for what many members feared would be a vast “new bureaucracy” to ad-
minister and enforce equal pay standards for women.2?2 Sponsors of the leg-
islation introduced a bill which placed the responsibility for enforcement

10. Muller v. Oregon, 208 U.S. 412, 422 (1908).

11. Id. at 422.

12. Bradwell v. State, 83 U.S. (16 Wall.) 130 (1872).

13. Id. at 141.

14, Id. at 141.

15. 116 Cong. Rec. 7948 (1970) (remarks of Congresswoman Griffiths).

16. Id.

17. House Hearings; Senate Hearings. See also Kanowitz, Sex-Based Discrimina-
tion in American Law 1I1: Title VII of the 1964 Civil Rights Act and the Equal Pay Act
of 1963, 20 HastiNgs L.J. 305, 344 (1968).

18. Senate Hearings 16.

19. Id. at 20.

20. Id. at 16. ‘

21. S. Rep. No. 176, 88th Cong., 1st Sess. 1-2 (1963).

22. See 109 Cong. REC. 9193 (1963).
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under the Fair Labor Standards Act of 1938.22 The new law included all
that Act’s attendant exceptions and exemptions.?* An individual em-
ployed in agriculture,?® a hotel or motel,?® a restaurant,?? or a laundry?® was
not protected by the equal pay standard. All professional, managerial,
and administrative personnel also fell under the exceptions.?® In giving the
duty of enforcement to the Department of Labor, which had many other pro-
grams to oversee, Congress was creating a dichotomy. Any change in wage
practices would not be rapid; in fact, this was the desired effect. As it was
noted in the House Hearings, the Equal Pay Act would close a gap in
labor legislation “in a moderate and flexible manner, allowing adequate time
for adjustment and adequate play for special circumstances.”3?

The Equal Pay Act was passed by Congress and became law on June 10,
1963.31 With the full support of the Executive branch3? and a large ma-
jority in Congress,®? the Act went into effect on June 10, 1964, granting em-
ployers a full year to comply voluntarily, and to permit the Labor Department
to set up enforcement procedures. The heart of the statute declared that:

No employer having employees subject to any provisions of this section

shall discriminate, within any establishment . . . between employees

on the basis of sex by paying wages to employees . . . at a rate less
than the rate at which he pays wages to employees of the opposite sex

. . . for equal work on jobs the performance of which requires equal

skill, effort, and responsibility, and which are performed under similar
working conditions . . . .34

In addition to those exceptions incorporated by reference from the Fair
Labor Standards Act,?® the Equal Pay Act itself included four exceptions to
the rule of “equal pay for equal work”: Where disparate wages were paid on
the basis of (1) a merit system, (2) a seniority system, (3) a system which

23. 29 US.C. §§ 201-219 (1970).

24. This was specifically noted by Congress. H.R. Rep. No. 309, 88th Cong.,
1st Sess. 8 (1963).

25. Act of June 25, 1938, Pub. L. No. 75-718, 52 Stat. 1060-9.

26. Act of May 5, 1961, Pub. L. No. 87-30, § 9(a)(2), 75 Stat. 71.

27. Act of May 5, 1961, Pub. L. No. 87-30, § 9(a)(20), 75 Stat. 73.

28. Act of May 5, 1961, Pub. L. No. 87-30, § 9(a)(3), 75 Stat. 71.

29. Act of May 5, 1961, Pub. L. No. 87-30, § 9(a)(1), 75 Stat. 71.

30. House Hearings 9.

31. Act of June 10, 1963, Pub. L. No. 88-38, 77 Stat. 56.

32. President Kennedy remarked in signing the act into law that:

Our economy today depends upon women in the labor force . ... It is ex-
tremely important that adequate provisions be made for reasonable levels of in-
come to them, for the care of children . . . and for the protection of the family
unit,

21 Cone. Q. 978 (1963).

33. The only roll call vote in the House was 362-9 in favor of a motion to con-
sider the Equal Pay Act. 109 CoNg. Rec. 9194 (1963). The measure was agreed to
in the Senate by voice vote. 109 CoNng. REc. 9762 (1963).

34. 29 US.C. § 206(d)(1) (1970).

35. 29 US.C. §§ 201-219 (1970).
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measured earnings by quantity or quality of production, or (4) any factor
other than sex, inequality in pay was not illegal.3¢

The 10-year period since the passage of the Equal Pay Act gives an ex-
cellent base upon which to determine the effectiveness of the legislation.
Paradoxically, the decade was marked by the expansion of the women’s rights
movement,3? while the Equal Pay Act lay dormant for some time as a vehi-
cle to force employers to raise the pay of women employees.

Despite the fact that millions of women were employed in jobs now cov-
ered by the extended federal umbrella, it was 2 years after the equal pay
requirements went into effect before a suit was brought. In Wirtz v. Basic
Inc.,*8 the pay of two female chemical analysts was raised to the higher
level of a male analyst, on the theory that all three employees were doing the
same work.?® In declaring the wage discrepancy illegal, the court gave
great weight to the “comprehensive regulations” of the Labor Department
which interpreted the equal pay provisions.® A contrary result was reached
in Wirtz v. Dennison Manufacturing Co.,** where the court found that male
employees had to possess significant additional skills and to perform physi-
cal work which women could not perform. Such differences were “sub-
stantial,” the court stated, and thus a difference in pay was justified.*?

In Wirtz v. Wheaton Glass Co.,*® a case that was to achieve landmark
status in its appellate stages, the court permitted the defendant company to
pay its male selector-packers more than females employed in the same
jobs, on grounds that men regularly performed 16 additional tasks.**
In an exhaustive opinion, the court laid down the rule that the plaintiff-Secre-
tary of Labor had the burden of proving that an employer’s wage differen-
tial was based on sex discrimination, and that the defendant-employer then
had the burden of proving that his pay practices fell within one of the
Act’s exceptions.*® This case was reversed on other grounds,*® and the rule

36. 29 US.C. § 206(d)(1) (1970).

37. E.g., There was wide-spread support for the equal rights amendment. As of
May, 1973, 30 states, including Texas, had ratified the amendment. Thirty-eight states
must ratify by March 22, 1979 for the amendment to become part of the Constitution.
CITIZENS’ ADVISORY COUNCIL ON THE STATUS OF WOMEN, WOMEN IN 1972, at 26
(1973).

38. 256 F. Supp. 786 (D. Nev. 1966).

39. Id. at 790. See also Wirtz v. Meade Mfg. Co., 285 F. Supp. 812 (C.D. Kan.
1968); Wirtz v. Koller Craft Plastic Prod., 296 F. Supp. 1195 (E.D. Mo. 1968);
Wirtz v. Rainbo Baking Co., 303 F. Supp. 1049 (E.D. Ky. 1967).

40. 256 F. Supp. 786, 790 (D. Nev. 1966). For a compilation of the regula-
tions, see 29 C.F.R. § 800 (1972).

41. 265 F. Supp. 787 (D. Mass. 1967).

42. Id. at 789-90.

43, 284 F. Supp. 23 (D.N.J. 1968), rev'd sub nom. Shultz v. Wheaton Glass Co.,
421 F.2d 259 (3d Cir. 1970), cert. denied, 398 U.S. 905 (1970).

44, Id. at 34.

45. Id. at 33.

46. Schultz v. Wheaton Glass Co., 421 F.2d 259 (3d Cir. 1970), cert. denied,
398 U.S. 905 (1970). '
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delineating the burden of proof has been followed by other courts.*” Women
employed in banks,*® breweries,*® paper plants,?® gun manufacturing
plants,®! and various other manufacturing enterprises’? recovered back
wages in suits brought under the Act.5® The changes in employment prac-
tices were hardly sweeping, however, and the number of women involved in
the suits was small. 54

Although there is no Supreme Court decision interpreting the Equal Pay
Act, the United States Courts of Appeals have affirmatively endorsed the equal
pay standard. Illusory or nonexistent training programs were struck down
as a basis for wage disparity by the Court of Appeals for the Fifth Circuit
in Shultz v. First Victoria National Bank.®® This same court held, in another
case concerning a bank,%8 that it was not the degree of discrimination that
mattered in equal pay suits, but rather the mere existence of any difference
in wages paid to the respective sexes.®” The “substantially similar” meaning
of the word “equal” was affirmed, so that women workers did not have
to be performing the exact same jobs as men in order to recover.’® Congress,
in prescribing “equal” work, did not require that the jobs be identical, but
only that they be ‘“substantially equal.”®® Therefore, if the jobs required
substantially the same skill, effort, and responsibility, they were “equal” for
purposes of applying the Act.® o

There has been no lack of incisive judicial statements of the purpose of
the Equal Pay Act. In Shultz v. Wheaton Glass Co.,%* for example, the United
States Court of Appeals for the Third Circuit reversed the lower court’s find-
ing of no discrimination and stated that:

47. E.g., Shultz v. American Can Co., 424 F.2d 356 (8th Cir. 1970); Hodgson v.
Brookhaven Gen. Hosp., 436 F.2d 719 (5th Cir. 1970).

48. Hodgson v. American Bank of Commerce, 447 F.2d 416 (5th Cir. 1971);
Shultz v. First Victoria Nat’l Bank, 420 F.2d 648 (5th Cir. 1969).

49, Hodgson v. Miller Brewing Co., 457 F.2d 221 (7th Cir. 1972).

50. Hodgson v. American Can Co., 440 F.2d 916 (8th Cir. 1970). :

51. Hodgson v. Daisy Mfg. Co., 317 F. Supp. 538 (W.D. Ark.), aff'd in part,
rev’d in part, 445 F.2d 823 (8th Cir. 1971) (affirmed as to recovery of wages by fe-
male employees).

52. E.g., Hodgson v. Square D Co., 459 F.2d 805 (6th Cir. 1972), cert. denied,
409 U.S. 967 (1972); Hodgson v. Fairmont Supply Co., 454 F.2d 490 (4th Cir. 1972).

53. Recovery of interest on back wages was also allowed. Hodgson v. American
Can Co., 440 F.2d 916 (8th Cir. 1971).

54. At least one court sanctioned a class action under the Act. Laffey v. North-
west Airlines, Inc., 321 F. Supp. 1041 (D.D.C. 1971).

55. 420 F.2d 648, 659 (5th Cir. 1969). See also Hodgson v. Security Nat'l Bank,
460 F.2d 57 (8th Cir. 1972).

56. Hodgson v. American Bank of Commerce, 447 F.2d 416 (5th Cir. 1970).

57. Id. at 420.

58. Shultz v. Wheaton Glass Co., 421 F.2d 259 (3d Cir. 1970), cert. denied,
398 U.S. 905 (1970).

59. Id. at 265.

60. Hodgson v. American Bank of Commerce, 447 F.2d 416, 419 (5th Cir. 1971).

61. 421 F.2d 259 (3d Cir.), cert. denied, 398 U.S. 905 (1970).
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[Tlhe Act was intended as a broad charter of women’s rights in the
economic field. It sought to overcome the age-old belief in women’s
inferiority and to eliminate the depressing effects on living standards of
reduced wages for female workers and the economic and social con-
sequences which flow from it.%?
Even in view of such eloquent statements of purpose, some jurisdictions
continued to permit the payment of disparate wages. A notable example is
Hodgson v. Brookhaven General Hospital,%® where the Court of Appeals for
the Fifth Circuit found that male hospital orderlies regularly performed nu-
merous additional and heavy lifting chores which entitled them to higher wages
than their female counterparts.®® In arriving at its decision, the court an-
nounced an equitable and usable test to determine the equality of jobs: (1)
do the jobs involve additional tasks, (2) do the tasks require extra effort,
(3) do such tasks consume a significant amount of time, and (4) are the
tasks of an economic value commensurate with the pay differentials.®® This
test is the only judicial compilation of standards for the “equal jobs” require-
ment in the Act.®¢

The trend of recent cases has brought the impotency of the Equal Pay
Act into sharp focus. In its first interpretation of the Act, the United States
Court of Appeals for the Second Circuit in Hodgson v. Corning Glass Works®?
held discriminatory the defendant’s practice of paying male inspectors who
worked at night higher wages than women inspectors who worked during
the day.®® Despite the fact that shift differentials might indeed be different
working conditions under the Act, such differentials would not justify in-
equality in pay if separating men and women into shifts is part of a long
standing practice.®® Although decided in favor of women employees,
this case did not result in a nationwide injunction against Corning, as was
requested by the Secretary of Labor.”® Since this identical practice was up-

62. Id. at 265. The Court of Appeals for the Fifth Circuit noted that:

This “rule”—equal pay for equal work—was not laid down simply out of concern
about the injustice of discrimination, important as that was. It was also laid down
out of concern about the economic and social consequences of disparate wages
paid to a major portion of the nation’s labor force. Such wages not only de-
pressed the living standard of those who received them, they also depressed
wages for all workers and particularly workers in certain industries.

Shultz v. First Victoria Nat'l Bank, 420 F.2d 648, 657-58 (Sth Cir. 1969) (citations

omitted).

63. 436 F.2d 719 (5th Cir. 1970).

64. Id. at 726.

65. Id. at 725.

66. It had earlier been held that the incidental or occasional performance of a
task which women might be physically inadequate to perform is not sufficient to justify
a difference in pay. Wirtz v. Rainbo Baking Co., 303 F. Supp. 1049 (E.D. Ky. 1967).

67. 474 F.2d 226 (2d Cir. 1973).

68. Id. at 233.

69. Id. at 233.

70. Id. at 236. Such an injunction was issned by another court in Hodgson v.
J.M. Fields, Inc., 335 F. Supp. 731 (M.D. Fla. 1971), where the court stated that
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held for the same employer in another case,” women employees in
one plant will benefit under the Equal Pay Act, while those in another
have been denied recovery.

Paying women lower wages than men for “substantially equal” work has
also been upheld on the ground that the employer realizes a greater economic
benefit from the work of his male employees. In Hodgson v. Robert Hall
Clothes, Inc.,”® the employer introduced evidence to show that the men’s de-
partment produced a higher profit than the women’s. Even though men and
women in the respective departments worked the same hours and in the
same store, it was held that the difference in profit justified a difference in
base salary.”® Retail stores may thus be permitted to pay women low wages
because the economic burden of raising women’s pay to the level of men’s
would weaken the employer’s competitive position.?*

Women workers, as a class, have yet to be accorded the “enduring man-
tle of constitutional protection by the United States Supreme Court.”’> The
Court’s traditional view that sex is a valid basis for difference in legislation?®
remains unchallenged and that view has been followed by lower courts as
recently as 1968.77

The scope of the Fair Labor Standards Act, which includes the Equal Pay
Act, was broadened in 1966 to include more employees in more enterprises,
such as laundries, larger hotels and motels, restaurants, and agricultural pro-
cessing.”® Still, the benefits supposedly due women employees and society in
general have failed to materialize. Women presently comprise almost two-
fifths of the work force,® yet only a minute percentage have been directly
affected by suits brought under the Equal Pay Act.3° Employers have had

“[t]he plaintiff is entitled to an injunction, enjoining defendant from future wage dis-
crimination in any of its stores.” Id. at 733 (emphasis added).

71. Hodgson v, Corning Glass Works, 341 F. Supp. 18 (M.D. Pa. 1972).

72. 473 F.2d 589 (3d Cir. 1973).

73. Id. at 597.

74, Id. at 595. .

75. Rawalt, Litigating Sex Discrimination Cases, 4 FaM. 1..Q. 44, 48 (1970).

76. Muller v. Oregon, 208 U.S. 412 (1908). See also Miller v. Wilson, 236
U.S. 373 (1915).

77. Menglekoch v. Industrial Welfare Comm’™n, 284 F. Supp. 956, 959 (C.D.
Cal. 1968), appeal dismissed, 393 U.S. 83 (on procedural grounds). The Supreme
Court refused by silence to overrule Muller; this, the rule announced in Muller 65
years ago remains in effect. But see Fronterio v. Richardson, — U.S. —, 93 S. Ct.
1764, 36 L. Ed. 2d 583 (1973). '

78. Act of Sept. 23, 1966, Pub. L. No. 89-601, §§ 201-204, 80 Stat. 833-35,
amending 29 U.S.C. § 213 (1964) (codified at 29 U.S.C. § 213) (1970). Coverage
of the Equal Pay Act was also extended to executive, administrative, and professional
employees under Title IX of the Education Amendments of 1972. Act of June 23,
1972, Pub. L. No. 92-318, § 906, United States Cong. & Ad. News (1831-2662)
(1972).

79. US. DEP'T OF LABOR, HIGHLIGHTS OF WOMEN’s EMPLOYMENT AND EDUCATION
(March 1973).

80. Since the Act became effective, 112,979 employees have recovered wages in
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to pay what can only be called a pittance in wages found due as a result of the
litigation.3* In one of the greatest paradoxes ever to arise out of any
“progressive” legislation, women’s wages, as compared with those of men,
were higher before the Act went into effect.82

The Act has been unable to accomplish its stated goals,33 and there appear
to be at least two reasons. First, placing the equal pay requirement under
the Fair Labor Standards Act, with that Act’s attendant exceptions, exemp-
tions, qualifications, and enforcement procedures, has created the possibil-
ity of evasion by employers.8* Furthermore, the Equal Pay Act itself con-
tains internal exceptions as to employees covered, which multiplies the
opportunity for circumvention. The Equal Pay Act’s blanket exception, which
permits disparate wages based on any factor other than sex,?% is particularly
onerous.

Secondly, cases decided under the Act have had limited impact on the female
labor force. The courts have strictly interpreted the Act,®® and have given
employers wide latitude to show that their wage practices fall within one of
the Act’s exceptions.®” The underlying purpose of the Act8® has thus been

equal pay suits. CITIZENS' ADVISORY COUNCIL ON THE STATUS OF WOMEN, WOMEN IN
1972, at 11 (1973).

81. A total of $47,573,018 has been recovered in back wages. Id. at 11.

82. “From 64 percent in 1955, women’s median wage or salary income as a pro-
portion of men’s fell to 61 percent by 1959 and 1960 and since then has fluctuated be-
tween 58 and 60 percent.” U.S. DEP'T OF LABOR, FACT SHEET ON THE EARNINGS GAP
1 (1971). In 1971, the last year for which complete data is available, women’s
median income was 59.5 percent of men’s. U.S. DEP’T OF LABOR, HIGHLIGHTS OF
WOMEN’s EMPLOYMENT AND EpucATION (March 1973).

83. “The Congress hereby finds that the existence . .. of wage differentials

based on sex—
(1) depresses wages and living standards for employees necessary for their
health and efficiency;
(2) prevents the maximum utilization of the available labor resources;
(3) tends to cause labor disputes, thereby burdening, affecting, and obstruct-
mg commerce;
(4) burdens commerce and the free flow of goods in commerce and
(5) constitutes an unfair method of competition.
It is hereby declared to be the policy of this Act . .. to correct the conditions
above referred to . . .
Act of June 10, 1963, Pub. L. No. 88-38, § 2, 77 Stat. 56, amending 29 U.S.C. § 206
(1961) (codified at 29 U.S.C. § 206(d)(1) (1970).

84. This weakness of the Act was pointed out in Kanowitz, Sex-Based Discrimi-
nation in American Law 1II: Title VII of the 1964 Civil Rights Act and the Equal Pay
Act of 1963, 20 HAsTINGS L.J. 305, 359 (1968).

85. 29 US.C. § 206(d)(1) (1970).

86. E.g., Hodgson v. Brookhaven Gen. Hosp., 436 F.2d 719 (5th Cir. 1970);
Wirtz v. Dennison Mfg. Co., 265 F. Supp. 787 (D. Mass. 1967); Kilpatrick v. Sweet,
262 F. Supp. 561 (M.D. Fla. 1967). This has been sometimes true even when courts
have allowed female employees to recover. See, e.g., Hodgson v. Corning Glass
Works, 474 F.2d 226, 236 (2d Cir. 1973); Hodgson v. American Can Co., 440 F.2d
916, 921 (8th Cir. 1971).

87. See Hodgson v. Robert Hall Clothes, Inc., 473 F.2d 589 (3d Cir. 1973); Hodg-
son v. Brookhaven Gen. Hosp., 436 F.2d 719 (5th Cir. 1970); Hodgson v. Corning
Glass Works, 341 F. Supp. 18 (M.D. Pa. 1972).

88. “The Act was intended as a broad charter of women’s rights in the economic
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