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I. INTRODUCTION

A forty-two-year-running gifted and talented summer intensive educa-
tional program was cut from Maryland’s budget for the year 2010.! Fund-
ing for all kinds of gifted educational programs is being reduced or even
eliminated nationwide.? Despite the obvious need to meet budgetary
constraints during these tough economic times, one must lament the loss

1. Donna St. George, A Summer Vacation of Intensive Learning; Supporters Try to
Save Centers Program, WasH. PosT, June 25, 2009, at GZ(3, available ar http://wash-
ingtonpost.com/wp-dyn/content/article/2009/06/24/ AR2009062401056.html.

2. See, e.g., Anne Davis & Nicole Sweeney, Gifted Students Losing Lifeline; Parents,
Advocates Decry Budget Cuts, MILWAUKEE J. SENTINEL, June 21, 2004, at B, available at
2004 WLNR 4671485 (stating that programs for gifted students in Wisconsin are being
threatened); Editorial, Shortchanging High Achievers: Summer Programs for Gifted Stu-
dents Are on the Chopping Block, WasH. Posr, July 3, 2009, at A26 (bemoaning the de-
crease in funding for programs that target gifted students in Maryland). Gifted students
are not getting “the attention that would enable them to really thrive.” Editorial, Short-
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of programs like the Maryland Summer Centers Program, which exposes
children to interesting areas of study, such as physics, jazz, languages,
robotic design, musical theater, aerospace, and paleontology.> Educators
recognize the value of such gifted programs, declaring that they have the
potential to make “‘a huge difference in kids’ lives.””*

Many of the gifted students who have had the opportunity to take ad-
vantage of programs like the Maryland program have gained experiences
that benefit them not only academically, but also personally.®> In addition
to gaining intense lessons in areas of education not often covered by ordi-
nary public school curricula, gifted students also gain experiences that can
help them choose career paths.® A student with a broader range of ex-
periences is better able to make personal and educational decisions that
will put that student on a path to success in a chosen career field.” This
sort of personal confidence and stability translates on a national level to a
more informed citizen population and, particularly in the case of gifted

changing High Achievers: Summer Programs for Gifted Students Are on the Chopping
Block, WasH. PosT, July 3, 2009, at A26.

3. Donna St. George, A Summer Vacation of Intensive Learning; Supporters Try to
Save Centers Program, WasH. Post, June 25, 2009, at GZ03, available at http://wash-
ingtonpost.com/wp-dyn/content/article/2009/06/24/ AR2009062401056.html; c¢f. Roseann G.
Padula, Note and Comment, The Plight of Connecticut’s Brightest Students: Broadley v.
Meriden Bd. of Educ., 29 Conn. L. REv. 1319, 1325 (1997) (“For students with high-
mental-processing abilities and previous mastery of content and skills, the regular curricu-
lum lacks challenge and suppresses unique interests.”).

4. Donna St. George, A Summer Vacation of Intensive Learning; Supporters Try to
Save Centers Program, WasH. Post, June 25, 2009, at GZ03, available ar http://wash-
ingtonpost.com/wp-dyn/content/article/2009/06/24/ AR2009062401056.html (quoting Mary-
land’s state superintendent of schools).

5. Id

6. Id. (“Neil D. Goldberg, a gastroenterologist who practices in Towson, Md., said
that he was one of the program’s earliest participants [forty]-some years ago and that it
inspired him at an important time in his life, solidifying his interest in science just before
eighth grade.”).

7. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 498 (2005).

A high-quality education involves more than just learning basic skills; it involves op-
portunities for individual creativity and discovery, not memorization of isolated mate-
rial. Students need to see the broader picture and how what they are learning fits into
that big picture. They need opportunities to apply their knowledge to real world ex-
periences and make connections between subjects. Moreover, quality education al-
lows for personal development. Education can be found outside of textbooks and
should include exposure to a wide variety of experiences. Students should be given
opportunities to discover who they are and be encouraged to try new things. A stan-
dardized test cannot measure any of these indicia of quality education.

Id
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students, a strong body of intellectually gifted and well-trained individu-
als who have the potential to become national leaders.®

Given the monumental importance of public education in the lives of
so many Americans and the need to replenish the nation’s supply of edu-
cated leaders, providing legal protection for the interests of gifted chil-
dren is an issue worthy of national attention.” Some might argue that the
interests of gifted kids must be, or even should be, subordinated to the
needs of underachieving students.’® Some might find proposals to teach
advanced math to some students—while so many others cannot even add
or subtract—hard on the ears.!’ Most will agree that state educational
programs should focus on ensuring that students graduate with a basic
education that allows them to function as contributing members of Amer-
ican society.?

But the goal of advocating on behalf of academically gifted children in
public schools is not to promote the creation of a publicly funded class of
intellectual elitists.'® Instead, the objective is to demand that the law rec-
ognize the particular needs and unique potential of gifted students.*

8. See Mary Lou Herring, Note, Model Federal Statute for the Education of Talented
and Gifted Children, 67 Cui.-KenT L. REv. 1035, 1057 (1991) (urging that gifted students
be properly educated to remedy the educational gap between America’s students and
those in other countries); Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detri-
mental Effects of No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539,
556 (2009) (arguing that the No Child Left Behind Act forces “students who have the
greatest potential to achieve and be tomorrow’s leaders and innovators . . . into a lockstep
educational system in which they often underachieve™); Dawn M. Viggiano, Comment, No
Child Gets Ahead: The Irony of the No Child Left Behind Act, 34 Car. U. L. Rev. 485, 501
(2005) (asserting that schools are responsible for addressing the educational and develop-
mental needs of our future leaders).

9. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 505-06 (2005).

10. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. TEx. L. REv. 119, 145 (1995) (“Many complain
that it is too expensive to educate gifted and talented children and that education dollars
can be stretched no further. We can no longer afford to be so short-sighted.” (footnote
omitted)).

11. Id. at 143 (“Public school officials hesitate to embrace funding enrichment pro-
grams for the brightest students because it seems politically incorrect to seek money and
attention for the best students when so many other students are failing.”).

12. See Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (discussing the critical impor-
tance of basic education in a democratic society).

13. See Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. REv. 1319, 1338-39 (1997) (ex-
plaining that because many “gifted programs” are designed to accommodate only above-
average learners and often mislabel ordinary-learners as “gifted,” many view gifted pro-
gram students as “elitists, ‘the lucky ones’” (footnote omitted)).

14. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 500-01 (2005) (noting that individualized educa-
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Like disabled students, gifted students have unique academic and psycho-
logical needs that require that their educations be specially tailored to
encourage proper psychological development and to facilitate effective
academic instruction.'®

Perhaps because empirical studies of the effectiveness of gifted educa-
tion methods yield conflicting results, current programs for gifted educa-
tion utilize a variety of strategies.'® Some highlight the educational
benefits of grouping gifted students according to similar intellectual apti-
tudes or interests.!” Providing this sense of community, some argue, is
the greatest benefit of such gifted programs.'® Some gifted students re-
ceive exposure to colleges and universities through public gifted and tal-
ented programs.'® Those programs are often especially beneficial to
gifted students from underprivileged backgrounds because exposure to
higher education makes a college degree seem more attainable.?

While advocating for greater attention to the needs of gifted students,
one must recognize that a great deal of progress has been made in this
area.?! Many gifted and talented programs like the Maryland program
described above have noted significant improvements in the ethnic and

tion has been successful for many gifted students who went on to become national leaders).
“By holding back our country’s potential leaders, we are jeopardizing the future of
America.” Id. at 500.

15. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. TEx. L. Rev. 119, 139-44 (1995).

16. Camilla Persson Benbow & Julian C. Stanley, Inequity in Equity: How “Equity”
Can Lead to Inequity for High-Potential Students, 2 PsycuoL. Pus. PoL’y & L. 249, 273
(1996) (identifying four basic strategies for educating gifted children). These strategies
include “enrichment, acceleration, homogeneous grouping, [and] individualization.” Id.

17. Laura Ketterman, Comment, Does the Individuals with Disabilities Education Act
Exclude Gifted and Talented Children with Emotional Disabilities? An Analysis of 1.D. v.
Pawlet, 32 St. MaRrY’s L.J. 913, 918-19 (2001).

18. Donna St. George, A Summer Vacation of Intensive Learning: Supporters Try to
Save Centers Program, WAasH. PosT, June 25, 2009, at GZ03, available at http://wash-
ingtonpost.com/wp-dyn/content/article/2009/06/24/ AR2009062401056.html.

19. Id.; see also Roseann G. Padula, Note and Comment, The Plight of Connecticut’s
Brightest Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1322-23
(1997) (highlighting the benefits of enrollment in college classes for gifted students be-
tween the ages of twelve and sixteen).

20. Many recognize that increased exposure to college, whether through posters,
signs, or personal campus visits, helps students understand that college is within reach. See
Andrew Strong, To Whom Much Is Given, Much Is Expected, 65 TEx. B.J. 736, 736 (2002)
(encouraging lawyers to participate in a statewide program that invites at-risk middle
school children to “live” as a college student for one day). The goal of the program is to
show the children that college is an achievable goal. Id.

21. Donna St. George, A Summer Vacation of Intensive Learning; Supporters Try to
Save Centers Program, WasH. Post, June 25, 2009, at GZ03, available at http://wash-
ingtonpost.com/wp-dyn/content/article/2009/06/24/ AR2009062401056.html.
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racial diversity of their participants.?> The national interest in promoting
racial and ethnic diversity in schools can be extended to a national inter-
est in increasing racial and ethnic diversity within particular school pro-
grams, namely gifted and talented programs.

Many suggest that these national goals may be achieved through fed-
eral legislation that creates standards for accountability in the education
of gifted children.”® For example, the federal Individuals with Disabilities
Education Act (IDEA)?* could be used as a model for legislation in-
tended to address the needs of gifted students or may simply be expanded
to include gifted students.> In the absence of proper federal legislation, I
suggest that individual states adopt a modified version of Pennsylvania’s
model for gifted education, which treats gifted students and disabled stu-
dents similarly as “exceptional students.”?® Although Pennsylvania re-
quires its school districts to address the needs of its gifted students, their
duty is limited to the use of their existing educational resources.?’ I sug-
gest rejection of this limitation under a modified model that uses a sub-
jective standard in evaluating whether the district has fulfilled its duty to
provide a free and appropriate public education to the gifted student
through an Individualized Education Program.

Part II of this Comment discusses the right to a free public education
and then moves on to the specific treatment of gifted public school stu-
dents. Part III highlights the need for a reformulation of the definition of
public education. More specifically, public education should focus on in-
dividualized progress rather than proficiency. Part IV outlines how reli-
ance on an improper conception of education allows the persistence of
inequities in the public school system, which results in the violation of

22. Id.

23. See, e.g., Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental
Effects of No Child Left Behind on Gifted Children,30 Wasu. U. J.L. & PoL’y 539, 557-60
(2009) (proposing federal legislation to “curtail the harm caused to public gifted education
programs by the current rendition of [the No Child Left Behind Act]”).

24. 20 U.S.C. §§ 1400-1482 (2006).

25. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. Tex. L. Rev. 119, 141-42 (1995).

26. 24 Pa. Cons. StaT. § 13-1371(1) (2006) (requiring specially designed instruction
for all “children with exceptionalities”). Several other states treat gifted students similarly
to disabled students by including them in the definition of “exceptional children” and/or
providing them with Individualized Educational Programs (IEPs). E.g., CoLo. REv. STAT.
§ 22-20-103(13) (2008) (acknowledging the need for special provisions for “gifted children”
in order to meet their exceptional educational needs); KaN. STaT. ANN. § 72-962(h) (2008)
(defining “gifted children” as members of “the gifted category of exceptionality”); TENN.
CopE ANN. § 49-6-3111 (2002) (allowing gifted middle and high school students to take
college level courses); W. Va. Copk § 18-2E-3b (2008) (providing IEPs for gifted high
school students).

27. Centennial Sch. Dist. v. Penn. Dep’t of Educ., 539 A.2d 785, 789-90 (Pa. 1988).
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gifted students’ rights to equal protection. Part V suggests that states
adopt a modified version of the Pennsylvania model, which would reject
the Pennsylvania Supreme Court’s limitation on the duty of the school
district and instead require proof that the district’s curricular offerings
are reasonable. This would make a judicial remedy available to gifted
students whose reasonable needs are not being addressed because of un-
just allocations of or disparities in district resources. The availability of a
judicial remedy is especially crucial for gifted students who are already
disadvantaged by disparities in educational resources. Part VI lists sev-
eral issues to keep in mind as we attempt to cure inequities in the public
education system while also acknowledging the financial and pedagogical
realities of that system.

1 do not seek to evaluate working definitions for the legal concept of
giftedness, as that is a significant task beyond the scope of this Comment.
A great deal of debate—both in the legal and education communities—
has revolved around how to properly define and identify giftedness.”® I
am writing specifically on the rights of academically gifted students, who
have been identified in many ways but have traditionally been recognized
as those students who have IQs of 130 or higher.?® Although I limit the
scope of this Comment to issues concerning academically gifted students
and exclude questions regarding proper definitions for giftedness, I note
that students may be gifted in other ways. For example, the legal rights of
disabled students who are also academically gifted have received a great
deal of scholarly attention.>® Also, talented athletes and fine artists in
public schools are another unique set of gifted students.®’ Although
these students also possess superior abilities, discussion of their possible
legal interests in public education is beyond the scope of this Comment.

Also beyond the scope of this Comment are issues regarding particular
funding strategies for public school districts and the national budget, al-

28. See Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1338-39 (1997)
(describing how gifted programs themselves may convolute the meaning of “gifted”).

29. Cynthia Marie-Martinovich Lardner, From Counselor to Counselor: Helping
Gifted Children Reach Their Potential, 83 MicH. B.J. 18, 19 n.1 (2004).

30. E.g., Laura Ketterman, Comment, Does the Individuals with Disabilities Education
Act Exclude Gifted and Talented Children with Emotional Disabilities? An Analysis of J.D.
v. Pawlet, 32 ST. MarY’s L.J. 913, 918 (2001) (discussing how states have denied gifted but
disabled students the opportunity to reach their full potential because the students’ grades
were above average).

31. Patricia A. Schuler, Gifted Kids at Risk: Who's Listening? (Oct. 2002), at 1, availa-
ble at http://www.sengifted.org/articles_social/Schuler_GiftedKidsAtRisk WhosListening.
pdf. These individuals “have the capacity for intensified thinking and feeling,” and, as a
result, “they may have higher levels of emotional development due to greater awareness
and intensity of feeling.” Id.
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though underfunding and inconsistent annual budgeting exacerbate
problems in public gifted education.®? I also will not address issues con-
cerning school choice® and alternative educational opportunities.> De-
spite the difficulty and complexity of the issues involved, the needs of
gifted students in the public school system are so unique as to demand
legal attention.

II. LecAaL BACKGROUND
A. Right to Free Public Education

The American educational system began as a radical effort to provide
all children with at least an eighth-grade public education.®> Despite the
significance of public education in the lives of so many Americans,
United States citizens do not have a federal right to a free public educa-
tion.*¢ In San Antonio Independent School District v. Rodriguez, the
United States Supreme Court acknowledged the importance of educa-
tion, but the Court declared that education is not a fundamental right.*’
Later, in Papasan v. Allain, the Court explicitly stated that Rodriguez did
not preclude the Court from a future finding “‘that some identifiable
quantum of education is a constitutionally protected prerequisite to the
meaningful exercise of either [the right to speak or the right to vote].””*®
Until the Court or Congress recognizes a federal right to a free public
education, the issue of whether to provide a free public education is left
to the states.

32. Camilla Persson Benbow & Julian C. Stanley, Inequity in Equity: How “Equity”
Can Lead to Inequity for High-Potential Students, 2 PsycHoL. Pus. PoL’y & L. 249, 270
(1996) (noting that gifted education is seen as a fad or unnecessary frill and is generally
given only cyclical attention); Roseann G. Padula, Note and Comment, The Plight of Con-
necticut’s Brightest Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319,
1337 (1997) (explaining how inconsistent provisions for gifted education from year to year
lead to instability in those educational programs).

33. Certainly, the lack of school choice exacerbates problems in gifted education.
Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest Students:
Broadley v. Meriden Board of Education, 29 Conn. L. Rev. 1319, 1336-38 (1997).

34. “These alternatives include charter schools, magnet schools and other mission-
driven schools.” Id. at 1360-61.

35. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wash. U. J.L. & PoL’y 539, 541 (2009).

36. 411 U.S. 1, 37 (1973).

37. Id. at 35, 37. The Court found that the right to a free public education is neither
explicitly nor implicitly guaranteed by the Constitution. Id. at 35.

38. 478 U.S. 265, 284 (1986) (quoting Rodriguez, 411 U.S. at 37) (alteration in
original).

39. U.S. Const. amend. X (“The powers not delegated to the United States by the
Constitution, nor prohibited by it to the [s]tates, are reserved to the {s]tates respectively, or
to the people.”); The Federal Role in Education, http://www.ed.gov/about/overview/fed/
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Once a state undertakes to provide a free public education, courts have
held that the state must comply with federal constitutional require-
ments.*® After a state creates a right to a free public education, whether
by statute or state constitution, that state must adhere to the federal re-
quirements of due process.*’ To do so, the state must provide notice and
an opportunity to be heard before rescinding the state-given right to a
free public education.*? In addition to meeting the requirements of due
process, a state must also satisfy the federal Equal Protection Clause by
not arbitrarily discriminating against any particular group.*® In Brown v.
Board of Education, the United States Supreme Court held that educa-
tion, “‘where the state has undertaken to provide [it], must be madec avail-
able to all on equal terms.”** This holding was later reaffirmed in Plyler
v. Doe, in which the Court held that undocumented children in the
United States have the right to receive a public education.*> Therefore,
the Court has interpreted the requirements of the federal Constitution to
require that students in state public school systems be treated fairly.

role.html (last visited Dec. 14, 2009) (“Education is primarily a [s]tate and local responsi-
bility in the United States.”).

40. Knight v. Bd. of Educ., 48 F.R.D. 108, 111 (E.D.N.Y. 1969).

41. Johnpoll v. Elias, 513 F. Supp. 430, 431 (E.D.N.Y. 1980).

42. Goss v. Lopez, 419 U.S. 565, 579 (1975).

43. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

44. Id. The majority cited the social importance of education as support for this strin-
gent requirement:

Today, education is perhaps the most important function of state and local govern-
ments. Compulsory school attendance laws and the great expenditures for education
both demonstrate our recognition of the importance of education to our democratic
society. It is required in the performance of our most basic public responsibilities,
even service in the armed forces. It is the very foundation of good citizenship. Today
it is a principal instrument in awakening the child to cultural values, in preparing him
for later professional training, and in helping him to adjust normally to his environ-
ment. In these days, it is doubtful that any child may reasonably be expected to suc-
ceed in life if he is denied the opportunity of an education.
Id.

45. 457 U.S. 202, 226 (1982). See Justice Brennan'’s observations in Plyer, 457 U.S. at
221-24 for a summary of the devastating hardships that children stand to face if public
school systems are free to treat them according to their immigration status. Children who
are invidiously isolated from receiving public education have a bleak chance at becoming
productive members of society. Id. at 223.
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B. Historical Efforts to Address the Needs of Gifted Students in Public
Schools

Public education began with one-room schoolhouses in which each stu-
dent worked through the material at the student’s own pace.*® Since all
students were in the same room, educating gifted students did not require
a great deal of specialized effort.*” After World War II, school districts
started to consolidate junior high and high schools.*® Grouping students
according to age resulted in a ceiling effect for advanced students.*® The
problem of the ceiling effect can be likened to “trying to measure the
heights of [twelve-year-old] children using a measuring stick that is only
[five] feet long. Many children can be measured using the stick, but we
cannot differentiate among those who are [five] feet tall and those who
are almost [seven] feet tall.”*° Therefore, a ceiling effect prevents accu-
rate assessments of ability.>!

Interest in the systematic education of gifted students emerged as early
as the 1870s.>2 Between 1920 and 1950, Lewis Terman studied the idea of
giftedness.>® Terman discussed the usefulness of the Stanford-Binet 1Q
test, chronicled the development of high-IQ individuals throughout their
lives, and argued that ability-grouping should be used as a method of ra-
cially segregating schools.® The Stanford-Binet IQ test is generally used
less than the Wechsler Scales, which came later, but the Stanford-Binet
IQ test is being used more frequently to evaluate gifted children.>> Males

46. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 541 (2009).

47. Id.

48. Id. at 541-42.

49. Id. at 542.

50. Jan Hansen, Discovering Highly Gifted Students, 4 UNDERSTANDING OUR GIFTED
4, Mar./Apr. 1992, available at http://www.davidsongifted.org/db/Articles_id_10150.aspx.
Identifying highly gifted children via testing is problematic because of the ceiling effect,
which is generally referred to “as the clustering of scores at the upper limit of the test.” Id.

51. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 542-43 (2009).

52. Id. at 542.

53. Daniel J. Losen, Note, Silent Segregation in Qur Nation’s Schools, 34 Harv. C.R.-
C.L. L. REv. 517, 520-21 (1999).

54. Id. After Brown was decided, Terman’s grouping recommendation for gifted stu-
dents was used as a means to maintain segregation in schools, especially in Southern states.
Id. at 521.

55. The Stanford-Binet Intelligence Scales—Fifth Edition, http://www.amendpsych.
com/resources/stanfordbinet.html (last visited Dec. 14, 2009).

The SB-V [Stanford-Binet Intelligence Scales—Fifth Edition] is a standardized mea-
sure comprised of ten subtests (verbal and nonverbal sections in each of five core
areas). This instrument provides a Full Scale Intelligence Quotient (IQ) as well as a
Verbal 1Q, a Nonverbal 1Q Score, and five Composite Scores in areas assessed. Scores
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generally score higher on IQ tests than females, although the variance for
females is smaller.>® Also, African-Americans tend to score approxi-
mately one standard deviation below the average, which suggests to some
that the tests are biased.’

During the 1920s, schools began tracking students.>® Tracking, now a
common practice,’® is the assignment of pupils to a specific curriculum
based on ability.5° Early attempts at systematically educating gifted stu-
dents often locked students into tracked curricula according to their pre-
sumed ability or previous accomplishments.®® Some argue that, even
where racist measures of ability and achievement are not involved, track-
ing can be harmful to students who are placed in low-level learning
tracks.®?> Those students tend to have lower goals and have “their plans
for the future frustrated more often.”®® Some contend that tracking has
“perpetuated a permanent under-class” that mainly consists of African-
American students.* Some ask why any student, regardless of back-
ground or race, is assigned to a class that generates lesser achievement.®
Given these problems with the origins and implementation of tracking,®®

are provided as standard scores with a mean of 100 and a standard deviation of 15,
meaning approximately two-thirds of the general population will obtain a Full Scale
IQ Score between 85 and 115 on the SB-V.

Id.

56. John Cloud, Failing Our Geniuses, TiME, Aug. 27, 2007, at 40, available at 2007
WLNR 15887320.

57. 1d.

58. Angelia Dickens, Revisiting Brown v. Board of Education: How Tracking Has
Resegregated America’s Public Schools, 29 CoruM. J.L. & Soc. Pross. 469, 470 (1996).

59. Kevin G. Welner, Ability Tracking: What Role for the Courts?, 163 Epuc. L. REP.
565, 565 (2002).

60. Angelia Dickens, Revisiting Brown v. Board of Education: How Tracking Has
Resegregated America’s Public Schools, 29 Corum. J.L. & Soc. Pross. 469, 470 (1996).

61. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 542 (2009).

62. Daniel J. Losen, Note, Silent Segregation in Our Nation’s Schools, 34 Harv. C.R.-
C.L. L. REv. 517, 521-22 (1999). Ability-grouping is a significant factor in American stu-
dents’ poor math and science skills. /d. at 521. In addition, high-tracked American stu-
dents do not perform as well as heterogeneously grouped foreign students. /d.

63. Id. at 522. In addition, low-track students have a higher dropout rate and partici-
pate less in extracurricular activities. Id. But, proponents of tracking argue, if high-
tracked students are lumped together with low-track students, the high-track students will
become bored and their development will suffer. /d.

64. Angelia Dickens, Revisiting Brown v. Board of Education: How Tracking Has
Resegregated America’s Public Schools, 29 CoLum. J.L. & Soc. Pross. 469, 505 (1996).

65. Kevin G. Welner, Ability Tracking: What Role for the Courts?, 163 Epuc. L. REP.
565, 567-68 (2002).

66. Even opponents of tracking acknowledge that it is “a potentially neutral practice.”
Angelia Dickens, Revisiting Brown v. Board of Education: How Tracking Has Resegregated
America’s Public Schools, 29 CoLuM. J.L. & Soc. Pross. 469, 501 (1996). Like tracking,
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ability-based grouping in general has been stigmatized by “a perception
of socioeconomic elitism, racial disparities, and the mistaken belief that
the gifted are able to meet their educational potential on their own.”%’

This stigma has led to a shift away from ability-grouping toward hetero-
geneous classrooms, which disadvantage gifted students and lead them to
much smaller academic gains.® Because “[g]ifted students have mas-
tered from [thirty-five percent] to [fifty percent] of the curriculum to be
offered in five basic subjects before they begin the school year,” instruc-
tion regarding up to half of the curriculum in those basic subjects could
be eliminated without impacting the learning of those students.®® There-
fore, since schools force gifted students to sit through instruction geared
toward their lower-performing peers, schools waste valuable instructional
time for gifted students.”® Some gifted students in heterogeneous classes
may participate in enrichment programs, in which they leave their regular
classrooms to receive advanced instruction for several hours each week.”!
Although commonly used, these pull-out programs are not effective.”?
Cooperative learning is another popular teaching method that is ineffec-
tive for gifted students.”> When high- and low-level learners are grouped
together, the high-level students often get frustrated and feel as if they
are doing all of the work.”*

On the other hand, instruction geared toward gifted students may be
inappropriate for other children in the same age group.”” Generally,
“[o]rdinary learners will find these programs to be too fast-paced, too
deep, presented too early, for too long a period of time, and at too high a

ability-based grouping in general is not in itself discriminatory; problems with practical
implementation are distinct issues. /d.

67. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wasn. U. J.L. & PoL’y 539, 543 (2009) (foot-
note omitted).

68. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest Stu-
dents: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1323-25 (1997). Some of
the disadvantages of putting gifted students into heterogeneous classrooms are that “regu-
lar curriculum lacks challenge and suppresses unique interests.” Id. at 1325. As a result,
some gifted students feel hostile towards the school community and may even engage in
disruptive behavior. Id. at 1338.

69. Id. at 1323-24.

70. Id. at 1324-25.

71. Id. at 1335-36.

72. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 507 (2005).

73. 1d. at 508.

74. 1d.

75. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest Stu-
dents: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1325 (1997).

https://commons.stmarytx.edu/thescholar/vol12/iss3/5

12



Aguon: Equal Protection for the Gifted Student in the Public School Syst

2010] GIFTED STUDENTS 455

level of abstraction or complexity.””® Therefore, the trend toward heter-
ogeneous grouping (or “mainstreaming”) can cause negative conse-
quences for all groups of children.”’

Another method of providing gifted instruction is acceleration.”® This
method allows gifted students to study more advanced material than the
rest of the class.” Acceleration then allows the gifted child to “move at
his/her own pace through individualized course material; test out of any
unit with a high enough score on a unit pre-test; take above-level cour-
sework in the age-level classroom; move to a higher grade-level class for
one or more subjects; [or even] skip one or more grades.”®°

Grade-skipping is an easy and inexpensive way to address the needs of
gifted students.®® Grade-skipping is administratively convenient because
it involves little to no individualization for the student, but critics argue
that it can cause social maladjustment and leave gaps in the student’s
education.®? Research conducted over the past fifty years has indicated,
however, that grade-skipping can be an effective way to address the
needs of some gifted students.®®> Limited forms of part-time acceleration
provide some individualized education while allowing gifted students to
remain among students in their age group for most of the day.3¢

In the 1930s, ability-grouping decreased because research showed little
or no resulting academic progress.®> In 1931, the United States Depart-
ment of Education created a special division for Exceptional Children

76. Id. (footnote omitted).

77. Laura Ketterman, Comment, Does the Individuals with Disabilities Education Act
Exclude Gifted and Talented Children with Emotional Disabilities? An Analysis of 1.D. v.
Pawlet, 32 St. MARY’s L.J. 913, 918 (2001).

78. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 546-47 (2009).

79. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 509 (2005).

80. Id. (alteration in original) (footnote omitted).

81. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 546 (2009).

82. Id.

83. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 509 (2005). Sandra Day O’Conner, Martin Lu-
ther King, Jr., and other national leaders graduated early from school. Id. at 500; John
Cloud, Failing Our Geniuses, TimMg, Aug. 27, 2007, at 40, available at 2007 WLNR 15887320
(“Many school systems are wary of [grade-skipping] even though research shows that it
usually works well both academically and socially for gifted students—and that holding
them back can lead to isolation and underachievement.”).

84. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 546-47 (2009).

85. Daniel J. Losen, Note, Silent Segregation in Our Nation’s Schools, 34 Harv. C.R.-
C.L. L. Rev. 517, 521 (1999).
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and Youth for the benefit of gifted students.®® In 1950, Congress enacted
the National Science Foundation Act (NSFA) in response to public criti-
cism of the lack of legislative attention to the needs of gifted students.?’
This act empowered President Truman to establish the National Science
Foundation to encourage the study of math and science through research
and scholarship.®® Although the NSFA was not specifically aimed at edu-
cating gifted students, its effect was to direct gifted students to those ar-
eas of study.®®

After Brown, which prohibited de jure racial segregation in public
schools,® ability-grouping increased in an effort to continue de facto ra-
cial segregation.”’ This practice was especially popular in the Southern
states, but Northern school districts also used tracking to respond to the
influx of Black students caused by the massive migration of Blacks out of
the South.”?> One scholar argues that “[t]he merits of programs intended
to improve education by grouping students according to ‘intelligence’ or
other measures of academic ‘ability’ are suspect because the original push
for such programs was heavily rooted in racist conceptions of intelligence
and jingoistic public education policy.”®® Where racist values affected
perceptions about student ability and achievement, ability-grouping often
resulted in racially segregated tracks.”*

Modern interest in gifted education increased as a result of the launch
of Sputnik in 1958.° Americans were concerned about the possibility of

86. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest Stu-
dents: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1325 (1997).

87. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wash. U. J.L. & PoL’y 539, 548 (2009).

88. Id.

89. Id. at 548-49.

90. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

91. Daniel J. Losen, Note, Silent Segregation in Our Nation’s Schools, 34 HArRv. C.R.-
C.L. L. Rev. 517, 521 (1999).

92. Angelia Dickens, Revisiting Brown v. Board of Education: How Tracking Has
Resegregated America’s Public Schools, 29 Corum. J.L. & Soc. Pross. 469, 472 (1996).

93. Daniel J. Losen, Note, Silent Segregation in Our Nation’s Schools, 34 Harv. C.R.-
C.L. L. Rev. 517, 520 (1999).

94. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 542-43 (2009).
Gifted programs continue to foster social and economical elitism, as “gifted children from
higher income households are more likely to be identified and admitted to gifted pro-
grams” based on their previous achievement. /d. at 543 (footnote omitted). At the same
time, economically disadvantaged students are disproportionately less likely to be admitted
to gifted programs, as these students tend to score lower on IQ tests and other standard-
ized exams. Id. at 543-44.

95. Daniel J. Losen, Note, Silent Segregation in Our Nation’s Schools, 34 Harv. C.R.-
C.L. L. Rev. 517, 521 (1999).
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falling behind the Soviets in the realm of such impressive technological
developments.®® This national fear prompted more direct attention to
gifted education as part of a “‘total talent mobilization.’”®” In response
to this fear, the National Defense Education Act (NDEA)®® provided al-
most one billion dollars for gifted education.®®

Later, President Lyndon Johnson’s “War on Poverty” led to the pas-
sage of the Elementary and Secondary Education Act of 1965 (ESEA
65),'%° which shifted funds from gifted programs to programs for “educa-
tionally disadvantaged and economically deprived” students.'®® Al-
though the funds were available, little was actually spent on the education
of gifted children.'? Congress created an office within the Bureau for
the Education of the Handicapped, now the Department of Education, in
an effort to meet the needs of gifted students.'® Congress then passed
the federal Gifted and Talented Education Act of 1969,'®* which “pro-
vides technical assistance and limited funding” to gifted programs, rather
than “a substantive right to a specific type or level of education.”!%

Budget cuts and the Reagan administration’s philosophy of “new fed-
eralism” led to the Omnibus Budget Reconciliation Act (OBRA), which
undid previous provisions for gifted students,'°® including the ESEA 65
amendment of 1970,'%7 the Gifted and Talented children’s Education Act
of 1978,198 and the IDEA.'%° In 1981, the Office of Gifted and Talented,

96. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 542 (2009).

97. Id. (footnote omitted).

98. Pub. L. No. 85-864, 72 Stat. 1580 (1958).

99. Id.; Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects
of No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 549 (2009).

100. 20 U.S.C. §§ 6301-7941 (2006).

101. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 549 (2009).

102. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1325 (1997).

103. Id.

104. Pub. L. No. 91-230, 84 Stat. 121.

105. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 CHi.-KenT L. Rev. 1035, 1052 (1991) (footnotes omitted).

106. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1327 (1997) (discuss-
ing budget cuts to federally funded gifted programs and the dismantling of the Office of
the Gifted and Talented in the 1980s); Elizabeth A. Siemer, Note, Bored Out of Their
Minds: The Detrimental Effects of No Child Left Behind on Gifted Children, 30 WasH. U.
J.L. & Por’y 539, 550 (2009) (“The federal government was uninvolved in gifted education
efforts for much of the 1980s.”).

107. 20 US.C. §§ 1226a-1-149100 (2006).

108. Pub. L. No. 95-561, 92 Stat. 2143 (repealed 1982).

109. 20 U.S.C. §§ 1400-1482 (2006).

Published by Digital Commons at St. Mary's University, 2022

15



The Scholar: St. Mary's Law Review on Race and Social Justice, Vol. 12 [2022], No. 3, Art. 5

458 THE SCHOLAR [Vol. 12:443

created in 1974, was terminated, and funds were redirected to economi-
cally disadvantaged and disabled students.!’® State funding frameworks
attempting to equalize spending and funding for particular groups of stu-
dents based on need decreased during this time.'!! Additionally, a con-
servative United States Supreme Court shifted the approach to education
from focusing on general ideas about the purpose and significance of edu-
cation to the need for authority and discipline in schools.!!? The federal
government was largely inattentive to the needs of gifted students for the
rest of the 1980s.113

In 1993, the Department of Education reported that gifted students
were not being properly educated.’* This report served as the catalyst
for the passage of the Jacob K. Javits Gifted and Talented Students Act of
1994, which revised and reinstated some of the programs that had been
eliminated in 1981.1'® In March 1994, Congress passed the Goals 2000
Act'” to promote broad changes in America’s educational system.'8 In-
creasing concern about the need for overall improvement in the public

110. Charles J. Russo, Unequal Educational Opportunities for Gifted Students: Rob-
bing Peter to Pay Paul?,29 ForpHAM URs. L.J. 727, 740 (2001). The Jacob K. Javits Gifted
and Talented Students Act of 1988 brought back the Office of the Gifted and Talented and
set aside some funds for demonstration grants, national leadership activities, and a national
research center. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s
Brightest Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. REv. 1319, 1328 (1997).

111. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Cui.-Kent L. Rev. 1035, 1054 (1991).

112. /d. In the 1980s, the Court ruled conservatively on a variety of cases dealing with
educational policy. /d.; Ronald T. Hyman, Commentary, Educational Beliefs of Supreme
Court Justices in the 1980s, 59 Epuc. L. Rep. 285, 285 (1990). The Court “acknowledge[d]
and quote[d] with approval the broad, liberal proclamations presented in earlier Court
decisions about the role and importance of education and the fundamental rights of stu-
dents,” yet still managed to reform educational policy in a more conservative fashion.
Ronald T. Hyman, Commentary, Educational Beliefs of Supreme Court Justices in the
1980s, 59 Epuc. L. Rep. 285, 294 (1990).

113. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 CHi.-KeEnT L. REv. 1035, 1053 (1991).

114. U.S. Der’t oF Epbuc., NaTIONAL EXCELLENCE: A CASE FOR DEVELOPING
AMERIcA’s TALENT (1993), http://www.ed.gov/pubs/DevTalent/intro.html.

115. 20 U.S.C. §§ 8031-8037 (2006) (amended 2001).

116. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wasn. U. J.L. & PorL’y 539, 550-51 (2009).

117. Pub. L. No. 103-227, 108 Stat. 125-91 (codified as amended in scattered sections
of 20 U.S.C).

118. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. Tex. L. REv. 119, 149 (1995). Goals 2000:
Educate America Act called for national reform of education and proposed to accomplish
that by providing a coherent policy framework. /d.
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school system overshadowed any discussion about the specific needs of
gifted students.!’®

C. Recent Developments and the Present State of Gifted Education in
Public Schools

More recently, a few schools have started using Individualized Educa-
tion Plans (IEPs) for gifted students that mirror those used for disabled
students.'?® An IEP for a disabled student is a written statement that
includes the student’s current level of educational achievement, how the
disability impacts the student’s ability to learn in the normal curriculum,
annual and short-term goals, what services and special instruction are
needed to reach those goals, and a statement as to why the student will
not participate in regular classroom activities.!?! All parties have the
right to appeal decisions at each phase in the process of creating and im-
plementing the [EP.'?? Although IEPs are expensive to administer, laws
that treat gifted students and disabled students in the same way are bene-
ficial to gifted students because they provide individualization and proce-
dural due process protections for parents or guardians who want to
challenge an inadequate IEP on the student’s behalf.'*

Currently, no federal law adequately addresses the needs of gifted stu-
dents.'** The federal government broadly defines the “gifted and tal-
ented” as “students, children, or youth who give evidence of high
achievement capability in areas such as intellectual, creative, artistic, or

119. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wasu. U. J.L. & PoL’y 539, 551 (2009) (ex-
plaining that the need for general improvement in public school systems was legislators’
primary concern).

120. Id. at 547 (“An IEP allows for an individualized curriculum that can be particu-
larly useful for students who do not fit the typical educational mold.” (footnote omitted)).

121. Laura Ketterman, Comment, Does the Individuals with Disabilities Education
Act Exclude Gifted and Talented Children with Emotional Disabilities? An Analysis of J.D.
v. Pawlet, 32 St. MARY’s L.J. 913, 927 (2001).

122. Individuals with Disabilities Education Act § 615(g)(1), 20 U.S.C. § 1415(g)(1)
(2006).

123. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 547-48 (2009).

124. Id. at 551 (“Currently, there is no federal mandate for states to address needs of
gifted children, resulting in a patchwork of state policies.” (footnote omitted)). Congress
has been ambivalent toward gifted education because of two opposing societal values.
Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest Students:
Broadley v. Meriden Bd. of Educ., 29 Conn. L. REv. 1319, 1328 (1997). Americans have
traditionally valued equality and have felt uneasy about hierarchies that might limit the
success of hardworking, though not necessarily intellectually superior, people. Id. Con-
versely, American values also reflect the idea that individuals should be encouraged to
reach their full potential, or “be all that they can be.” Id.
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leadership capacity, or in specific academic fields, and who need services
or activities not ordinarily provided by the school in order to fully de-
velop those capabilities.”1?

While some states have accepted the federal definition, others define
giftedness more specifically.!?® Still others leave the term undefined.'®’
Today, most states have legislation specifically addressing the educational
needs of gifted children.'?® The purpose stated for such special provisions
is that these students need specialized teaching to facilitate the realization
of their “full potential, and that the state has an obligation to challenge
students.”'?*

The No Child Left Behind Act of 2001 (NCLB),'*° a reauthorization of
ESEA 65, does not provide the challenging educational instruction gifted
students require.!* The NCLB was created to ensure that all students
are able to meet minimum educational standards.®?> The foundation of
the NCLB “is increased accountability through regular testing and re-
porting of student achievement, broken down into subgroups by race,
ethnicity, gender, English proficiency, economic background, and disabil-

125. Elementary and Secondary Education Act of 1965 §9101(22), 20 US.C.
§ 7801(22) (2006).

126. Kim Millman, Comment, An Argument for Cadillacs Instead of Chevrolets: How
the Legal System Can Facilitate the Needs of the Twice-Exceptional Child, 34 PEpp. L. REV.
455, 476-78 (2007). For example, several states such as Mississippi have “very general
definitions of gifted,” while other states such as North Carolina “have extremely precise
definitions.” Id. at 476.

127. Id. at 476 n.118 (noting that New Hampshire, Massachusetts, Minnesota, and
South Dakota have not defined giftedness).

128. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Cur-KenT L. Rev. 1035, 1038 (1991). In fact, some states require that
the educational system provide “quality” curriculum, rather than minimal education. Id.;
Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest Students:
Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1333 (1997) (“State legislators
generally support gifted education in two ways: by mandating special education, and/or by
funding programs.”); Rachel Piven-Kehrle, Annotation, Special Education Requirements of
Gifted Students, 115 A.L.R.5th 183 (2004) (describing differences among the states in the
treatment of gifted education).

129. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Car-KenT L. Rev. 1035, 1038 (1991) (footnotes omitted).

130. Pub. L. 107-110, 115 Stat. 1425 (codified as amended in scattered sections of 20
US.C).

131. See Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Ef-
fects of No Child Left Behind on Gifted Children, 30 Wasu. U. J.L. & PoL’y 539, 552-53
(2009) (“NCLB only minimally addresses gifted education by providing very limited fund-
ing for research, professional developments, program development, and curriculum for
gifted education.” (footnote omitted)).

132. Andrea Rodriguez, Revealing the Impurities of Ivory Soap: A Legal Analysis of
the Validity of the Implementation of the No Child Left Behind Act, 10 ScHOLAR 75, 79
(2007).
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ity.”!3* Data on gifted students is not reported.'** The NCLB provides
limited funding for various aspects of gifted education.!*> The Jacob K.
Javits Gifted Education Act of 2001 provides the only funding for gifted
education under the NCLB.!*® Programs that serve gifted students who
are disabled, have a limited English proficiency, or come from lower so-
cioeconomic classes receive priority funding.'*” Many states divert fund-
ing and attention from gifted education due to underfunding and the
NCLB’s inadvertent disincentives to appropriately educate gifted stu-
dents.!® Moreover, the NCLB imposes no penalty on schools whose
gifted students reach a “learning plateau,” so long as those students are
still proficient.!*® The NCLB, like other federal legislation, fails to pro-
vide gifted students with an appropriate education.

III. REeEDEFINING THE LEGAL CoNcCePT OF PuBLIC EDUCATION:
ProGRESs, NoT JusT PROFICIENCY

Public education seems to be based on a policy decision to focus on
proficiency; public schools are obligated to teach basic skills, rather than
to teach children to maximize their individual potentials.!*® Helping reg-
ular and disabled children work toward proficiency in these basic skills is
absolutely an appropriate educational goal. Focusing on meeting profi-

133. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 552 (2009) (foot-
note omitted).

134. Id.

135. Id. at 552-53.

136. Id. at 559.

137. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1328 (1997).

138. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 556 (2009).
Many states struggle with the funding requirements of their education programs and face
difficult choices about how to spend money. I/d. Because the NCLB is not focused on
gifted education as much as proficiency standards for all students, the meager sums dedi-
cated for gifted education are often cut by the state to provide additional resources to meet
NCLB standards. Id.

139. Id. at 555-57 (noting that because funding has disappeared, most schools lack
incentives to teach and research gifted education programs beyond basic proficiency stan-
dards). “The efforts may be felt most by gifted low-income minority pupils whose parents
don’t have the option of shifting them to private schools or providing outside enrichment
to compensate for cutbacks.” Daniel Golden, Brain Drain: Initiative to Leave No Child
Behind Leaves Out Gifted;, Educators Divert Resources from Classes for Smartest to Focus
on Basic Literacy, WALL ST. J., Dec. 29, 2003, at Al, available at http://www.pulitzer.org/
archives/6756.

140. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1351-52 (1997).
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ciency standards is appropriate for most students because proficiency
standards are meant to correspond with reasonable learning potential.

Similarly, gifted education should focus on helping students fulfill their
learning potential.'#! A student cannot learn what the student already
knows.!*? In facilitating the progress of gifted students, public schools
need not provide the best education possible.!** For fear of placing im-
practical standards for the education of gifted children on public schools,
courts and legislatures accept inadequate or even nonexistent standards
with regard to gifted education.!*® The government is properly con-
cerned with the need for limitations on public education, given the finite
resources of the system and the often subjective nature of educational
instruction.'*® Despite the difficulties of developing appropriate priori-
ties for educational resources and identifying acceptable educational
guidelines, those tasks must be accomplished for all students.’#¢

In outlining limitations for gifted educational programs, one should
note that a broad range of learning abilities exists even among gifted stu-
dents.’*” I am not suggesting that we require all public schools to meet

141. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 499 (2005) (“[E]quity should mean that every
child has an equal opportunity to maximize his individual education rather than having all
students learn the same information.”).

142. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1348 (1997). By fo-
cusing on material that gifted students already know, the regular classroom environment
suppresses the unique interests of those students. Id. at 1325. A relevant starting point for
schools should be assessing “the level of knowledge and skill a child brings with him when
he steps into the classroom.” Id. at 1348. Instead, an “uneasy fit” exists between the edu-
cational system, which is designed for the masses, and the individual guarantees and rights
found in state constitutions. Id.

143. See Centennial Sch. Dist. v. Penn. Dep’t of Educ., 539 A.2d 785, 791 (Pa. 1988)
(limiting a school district’s obligation to provide for its gifted students).

144. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Cui.-Kent L. Rev. 1035, 1036-50 (1991).

145. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 42 (1973) (recogniz-
ing that, especially in light of the complexity of local issues involved, courts must acknowl-
edge practical limitations on a school’s district’s duty).

146. Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954).

147. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 490 (2005) (describing the different types of
gifted learners). The “successful” gifted student rarely has behavioral problems and has
learned how to meet the expectations of adults. /d. The “autonomous learner” has
learned how to work within the system, even creating opportunities for his or herself. /d.
at 491. “Challenging” gifted students are often mislabeled because of behavioral problems,
rather than because of their giftedness. /d. “Underground” gifted students are usually
middle school students who try to hide their talents to fit in with their peers. Id.
“[D]ropout” gifted students are usually unchallenged high school students who think of
school as an irrelevant waste of time. /d. at 492. The final type falls under the “double-
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all of the needs of all of our country’s geniuses. I do, however, support
the reformation of the public educational system to identify and address
the academic and personal needs of this unique population by providing
it with the most appropriate public education possible.

IV. FAILURE TO PrOVIDE ADEQUATE PuBLIC EDUCATION AS
VioLaTioN OF CiviL RiIGHTS oF GIFTED STUDENTS

A. Denial of Public Education as Due Process Violation

Although the issue of whether to provide a free public education is one
that has been left to the states, once a state undertakes to provide a free
public education that state must abide by the requirements of the Four-
teenth Amendment to the United States Constitution.'*® More specifi-
cally, the state must comply with the Equal Protection Clause and due
process.'*® To comply with the minimum requirements of due process, a
state may not deprive a student of public education without notice and an
opportunity to be heard.!>® For purposes of equal protection analysis, the
state may not arbitrarily discriminate against groups that are similarly sit-
uated.’>! Despite these constitutional protections, most states are depriv-
ing their gifted children of a meaningful education.!>?

1. Denial of Proper Academic Instruction for Gifted Students

Some reject the claim that public schools are not properly educating
gifted students because gifted students meet and exceed minimum stan-
dards of proficiency more quickly than their classmates.'>*> But gifted stu-
dents often do not receive proper encouragement to move even further
beyond proficiency.!** Some may even be purposefully given inappropri-

labeled” category. Id. These students have both a gifted intellectual ability and a learning
disability. Id. Schools, however, tend to focus more on the learning disability, ignoring the
superior intellectual ability. /d.

148. Goss v. Lopez, 419 U.S. 565, 579 (1975).

149. Id.; Rodriguez, 411 U.S. at 17.

150. Goss, 419 U.S. at 579, 583 (“{R]equiring notice and {an] informal hearing permit-
ting the student to give his version of the events will provide a meaningful hedge against
erroneous action.”).

151. Rodriguez, 411 U.S. at 17.

152. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1322-25 (1997).

153. Anne Scholtz Heim, Gifted Students and the Right to an Ability-Appropriate Edu-
cation, 27 J.L. & Epuc. 131, 137 (1998) (arguing that this contention is based on an im-
proper conception of a “normal” education).

154. Camilla Persson Benbow & Julian C. Stanley, Inequity in Equity: How “Equity”
Can Lead to Inequity for High-Potential Students, 2 PsycnoL. Pus. PoL’y & L. 249, 256
(1996) (labeling gifted students as “America’s largest group of underachievers”).
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ate class assignments to raise group scores for NCLB reporting.'>> Since
classroom resources are limited and teachers generally focus on teaching
the masses of students, students in need of individual attention are often
at a disadvantage.!>® This is a result of several factors, including the natu-
ral human tendency to be more sympathetic to less fortunate individu-
als’” and the need to meet the requirements of NCLB."*®

In regular classes, the needs of gifted students are often left unad-
dressed.’® Gifted students have few chances to answer higher-level
questions and are given little time for creative responses.'®® Most of the
questions asked in the regular classroom focus on knowledge and com-
prehension, not higher levels of thinking.'®! These teaching practices pre-
vail regardless of geography or community size.'®> While most would
reject a policy that requires students in the general population to waste
time idly at school, many gifted students are forced into that
predicament.'®?

155. Elizabeth A. Siemer, Note, Bored Qut of Their Minds: The Detrimental Effects of
No Child Left Behind on Gified Children, 30 Wasu. U. J.L. & PoL’y 539, 555 (2009) (ex-
plaining that the failures of NCLB leave many gifted students in improper education envi-
ronments). To take advantage of their abilities, some schools and teachers keep gifted
students in lower level classes. /d. This helps inflate the proficiency ratings of schools and
teachers but limits the growth of gifted students. Id.; Dawn M. Viggiano, Comment, No
Child Gets Ahead: The Irony of the No Child Left Behind Act, 34 Cap. U. L. REv. 485, 486
(2005) (stating that many school systems benefit from gifted students’ test scores but are
reluctant to make any expenditure for adequate education for these high-achievers). The
test-centric system encourages school administrators to retain top students solely for their
test scores, thus eliminating or minimizing specialized instruction. Dawn M. Viggiano,
Comment, No Child Gets Ahead: The Irony of the No Child Left Behind Act, 34 Car. U. L.
REv. 485, 486 (2005).

156. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 555 (2009).

157. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. TEx. L. REv. 119, 139-40 (1995).

158. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & Por’y 539, 555 (2009) (sug-
gesting that the requirements of NCLB are to blame for improper education of gifted stu-
dents); Anne Davis & Nicole Sweeney, Gifted Students Losing Lifeline Parents, Advocates
Decry Budget Cuts, MILWAUKEE J. SENTINEL, June 21, 2004, at B News, available at 2004
WLNR 4671485 (noting that gifted programs are being cut due to tight state budgets and
schools’ struggle to comply with NCLB mandates).

159. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1322-25 (1997).

160. Id. at 1324.

161. Id.

162. Id.

163. See id. at 1323-24 (1997) (stressing that the shift away from ability-grouping re-
sults in lower degrees of academic gains for gifted students and more wasted class time).
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Of the gifted students who are properly instructed and encouraged to
push forward academically, many fail to progress because of inadequate
or nonexistent gifted programs.'®® Participation in gifted education can
lead to dramatic academic gains.'®® For example, gifted students mas-
tered Algebra I after a mere eighteen hours of instruction during a sum-
mer Saturday mathematics class.'®® Schools that fail to provide adequate
academic instruction violate the due process rights of gifted students.*®’

2. Inattention to Unique Psychological Needs of Gifted Students

In addition to academic instruction, public schools are also concerned
with the psychological development of their students.’®® In the short-
term, gifted students who are not properly educated feel anger, boredom,
frustration, and isolation.!®® Those students are often hostile toward
school, perform inconsistently on assignments, and engage in distracting
behavior.!’® According to one professor of gifted education, gifted stu-
dents are at high risk for failing.'”! In the long-term, those children have
self-esteem and self-efficacy problems.'”? Unchallenged gifted students

164. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wasu. U. J.L. & PoL’y 539, 546 (2009).

165. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. REv. 1319, 1323 (1997).

166. Id. at 1322.

167. Id. at 1352-53 (contending that gifted children may have substantive due process
claims when they are only offered typical school programs, as “they are essentially ex-
cluded from obtaining an appropriate education because the typical school program is so
unsuitable for them”). Though the U.S. Supreme Court has held that there is no funda-
mental right to education under the Constitution, the states may consider the right to edu-
cation to be a fundamental right. See id. at 1353. For example, the Connecticut Supreme
Court has held that a child’s right to education is fundamental under the Connecticut con-
stitution. /d.

168. Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954).

169. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1338 (1997).

170. Id.

171. Anne Davis & Nicole Sweeney, Gifted Students Losing Lifeline Parents, Advo-
cates Decry Budget Cuts, MILWAUKEE J. SENTINEL, June 21, 2004, at B News, available at
2004 WLNR 4671485. Professor Pamela Clinkenbeard witnessed this potential negative
side effect firsthand while working with an advanced seventh-grader. Id. School officials
did not allow her to accelerate and, in turn, she became depressed and started skipping
classes. Id. But after receiving support from Purdue professors, the student enrolled in
college calculus and earned an A. Id.; see also Dawn M. Viggiano, Comment, No Child
Gets Ahead: The Irony of the No Child Left Behind Act, 34 Cap. U. L. REv. 485, 512 (2005)
(detailing the effects the lack of gifted and talented programs has on gifted students who
may be predisposed to becoming underachievers).

172. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1338 (1997).
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drop out of high school at high rates, often suffer from depression, and
are at greater risk for committing suicide than other students.'”? Since
states largely fail to address the special psychological and academic needs
of gifted students, they deny those students the right to an adequate pub-
lic education in violation of their due process rights.'”*

B. Denial of Equal Protection for Exceptional Students Because of
Exceptional Ability

States violate the Equal Protection Clause of the Fourteenth Amend-
ment by failing to treat gifted students in the same way as the general
student population.'” Gifted students should not be denied equal pro-
tection under the law simply because they require advanced instruc-
tion.'”® Congress has recognized that another group of students, namely,
the disabled student population, requires special legislative attention.!”’
To combat the inequities confronting disabled students in the public
school system, Congress enacted the IDEA.'”® The passage of the IDEA
indicates that Congress recognized that certain student populations re-
quire individualized instruction without which their public education

173. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Cuir-Kent L. REv. 1035, 1035 (1991). “For some students, . . . an
adequately challenging education is a matter of life and death.” Id. at 1035-36 (emphasis
added).

174. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1352-53 (1997).

175. Id. at 1347-52. But see Broadley v. Bd. of Educ. of Meriden, 639 A.2d 502,
506 (Conn. 1994) (rejecting the argument that gifted students are so similarly situated to
disabled students as to make the Connecticut legislature’s disparate treatment of the two
groups a violation of the state’s equal protection clause).

176. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. Tex. L. Rev. 119, 140 (1995).

177. Laura Ketterman, Comment, Does the Individuals with Disabilities Education
Act Exclude Gifted and Talented Children with Emotional Disabilities? An Analysis of 1.D.
v. Pawlet, 32 ST. MarY’s L.J. 913, 919-27 (2001).

178. Id.

The legislative history of the IDEA establishes that Congress was concerned with mis-
labeling, placement in restrictive environments, and the stigma that results from place-
ment of the disabled child into special programs. Due to these concerns, educating
children in the least restrictive environment and mainstreaming disabled children de-
veloped into important components of the [a]ct. In designing the IDEA, the framers
of the {ajct wanted to ensure that schools regarded children with disabilities as learn-
ers. Subsequently, the [a]ct entitles every child, regardless of the type or severity of
the disability, to a free, appropriate education. The IDEA encompasses the concept
that a free, appropriate public education provides disabled children with equal educa-
tional opportunities.
Id.
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would be meaningless.!”® In focusing on individualized needs and per-
sonal progress, Congress rejected the idea that public education is solely
about meeting standards of proficiency.'®® Many disabled students, due
to natural limitations and even despite receipt of the best educational
instruction available, will be unable to meet proficiency standards.'®! The
goal of special education for disabled students is to help those students
reach their full potential; the same should apply to gifted students.'®?

V. MODIFYING PENNSYLVANIA’S MODEL FOR GIFTED EDUCATION

1. Equal Protection for Children Leads to Equal Opportunity as
Adults

Federal interest in gifted education is based on concern for the under-
achievement of highly capable students, rather than the idea of equal ed-
ucational opportunity.'®> The lack of equal educational opportunity
represents an important part of the problem of resegregation of society in
general.!® While president of the Wisconsin Association for Talented
and Gifted, teacher Ruth Robinson stated, “Affluent families still will be
able to give their students enrichment by sending them to camps or spe-
cial weekend programs. Gifted students from poor families will be able
to get the help they need only if it is offered through the public school
system.”'8> By failing to provide a meaningful education to gifted stu-

179. Individuals with Disabilities Education Act §601(d)(1)(A), 20 U.S.C.
§ 1400(d)(1)(A) (2006).

180. See id. § 601(c)(5)(A)(i) (outlining various changes that will improve the educa-
tion offered to children with disabilities). Congress accepted research and experience
demonstrating that the education of disabled children can be improved by “having high
expectations for such children and ensuring their access to the general education curricu-
lum in the regular classroom, to the maximum extent possible, in order to meet develop-
mental goals and, to the maximum extent possible, the challenging expectations that have
been established for all children.” Id. (emphases added).

181. See id. § 601(c)(4) (“[T]he implementation of this chapter has been impeded by
low expectations . . . .”).

182. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 506 (2005) (“The overall goal of education should
be continuous growth and maximizing the capacity of every learner.”).

183. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1325 (1997).

184. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wasu. U. J.L. & PoL’y 539, 556 (2009).

185. Anne Davis & Nicole Sweeney, Gifted Students Losing Lifeline Parents, Advo-
cates Decry Budget Cuts, MILWAUKEE J. SENTINEL, June 21, 2004, at B News, available at
2004 WLNR 4671485 (“[O]ne of the most difficult tensions permeating American society,
and hence its schools, is between equity and excellence.”).
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dents who do not come from privileged backgrounds, public schools fur-
ther limit these students’ opportunities for the future.'8¢

This is particularly troublesome because students who come from lower
socioeconomic classes, minority ethnic backgrounds, and rural or urban
areas already face many other problems.'®” For example, urban gifted
students—particularly those from minority ethnic backgrounds—are
often ridiculed and humiliated for their academic prowess.!®® Public
schools should work to assist those students through their personal and
academic endeavors, rather than contribute to their problems.

For example, prestigious institutions of higher learning are often
pushed out of reach for gifted students who do not receive proper instruc-
tion in public schools.’® In a landmark sixty-year longitudinal study, re-
searchers found:

[Gifted students who skipped grades in elementary school] got better
marks and more honors in high school and college, were more likely
to go to graduate school, and were more likely to hold professional
and executive jobs [than qualified gifted students who were not al-
lowed to skip]. The social and emotional adjustments of the two
groups were roughly equal as determined by survey responses.'®°

In making certain higher educational opportunities less accessible to
disadvantaged and underrepresented groups, we are denying diversity in
national leadership positions.’®! In a piece entitled Gifted Students and
the Right to an Ability-Appropriate Education, Anne Scholtz Heim writes,
“To be led by only the privileged few from the higher socioeconomic ech-
elons mocks the values of egalitarianism in American educational theory
.. .. Furthermore, a ‘ruling elite’ that does not share common roots or
common goals with the general population is not representative of the

186. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1336-37 (1997).

187. Spencer C. Weiler & Susan Walker, Desegregating Resegregation Efforts: Provid-
ing All Students Opportunities to Excel in Advanced Mathematics Courses, 2009 BYU
Epuc. & L.J. 341, 351 (discussing the particular problems of large, urban school districts).
These school districts must utilize their finite budgets to satisfy “demands in the areas of
special education, limited English proficiency, security, remediation, and intervention ef-
forts.” Id. (footnote omitted).

188. Camilla Persson Benbow & Julian C. Stanley, Inequity in Equity: How “Equity”
Can Lead to Inequity for High-Potential Students, 2 PsycuoL. Pus. PoL’y & L. 249, 259
(1996).

189. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1323 (1997).

190. Id. (footnote omitted).

191. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Cai.-KenT L. REv. 1035, 1057 (1991).
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American public.”'®? Even those gifted students who perform well in
public schools and afford themselves prestigious higher educational op-
portunities often find themselves less prepared than their peers at those
institutions.!®® This negatively impacts those individual students and per-
petuates the myth that those gifted students were only selected for those
positions due to affirmative action rather than ability.'

On an individual level, gifted children who do not develop psychologi-
cally may become poorly adjusted adults.'®> For example, poor work
habits resulting from a failure to meet academic challenges during school
may continue.'®® Gifted adults often face feelings of isolation and de-
pression.’®” By failing to address the particular emotional issues of their
gifted students, public schools leave long-term scars with those talented
individuals.'®®

192. Anne Scholtz Heim, Gifted Students and the Right to an Ability-Appropriate Edu-
cation, 27 J.L. & Epuc. 131, 134 (1998); Mary Lou Herring, Note, Model Federal Statute for
the Education of Talented and Gifted Children, 67 Cui.-KenT L. REv. 1035, 1056-57 (1991).

The failure of our society to meet the needs of all gifted students creates a class of elite
gifted, drawn from the ranks of the affluent, because only the affluent elite have the
means to develop to their potential by seeking private education when the public edu-
cation system fails to meet their needs.
Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and Gifted
Children, 67 Cui.-KenT L. Rev. 1035, 1056-57 (1991) (footnote omitted).

193. For a moving story about a Black inner city student who, after overcoming tre-
mendous obstacles and earning admission to an Ivy League university, found himself un-
prepared for immediate competition with his peers in his entering class, see RoN SUsKIND,
A Hore IN THE UNSEEN: AN AMERICAN ODYSSEY FROM THE INNER CITY TO THE Ivy
LeaGUE (rev. ed 1999) (1998).

194. See Lisa W. Foderaro, The Whole Applicant, N.Y. TimEs, Nov. 1, 2009, at ED25,
available at 2009 WLNR 21793048 (describing the consequences of a national shift toward
a more holistic evaluation of college applicants).

195. John Cloud, Failing Our Geniuses, TiME, Aug. 27, 2007, at 40, available at 2007
WLNR 15887320. A study conducted by the University of South Wales examined sixty
students who scored a minimum of 160 on IQ tests. Id. It was further determined that the
young students found “it very difficult to sustain friendships because, having been to a
large extent socially isolated at school, they have had much less practice . . . in developing
and maintaining social relationships.” Id.

196. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 505-06 (2005).

197. John Cloud, Failing Our Geniuses, TIME, Aug. 27, 2007, at 40, available at 2007
WLNR 15887320.

198. See Brown v. Bd. of Educ., 347 U.S. 483, 494 (1954) (discussing the emotional
implications of racial segregation on elementary and high school children). There, the
Court eloquently stated: “[S]eparat[ing] [students] from others of similar age and qualifica-
tions solely because of their race generates a feeling of inferiority as to their status in the
community that may affect their hearts and minds in a way unlikely ever to be undone.” Id.
(emphasis added). The same standard the Court used in analyzing the psychological ef-
fects of racial segregation should be applied to the unequal education administered to
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In the spirit of Brown, integration and equality of educational opportu-
nity in public schools is crucial to the achievement of national equality.!®
One scholar writes, “For a nation that prides itself on equality of opportu-
nity, education is the foundation for socioeconomic advancement and
self-realization.”?*® Public education remains a useful tool for upward
mobility, but we may not deny its shortcomings in the area of gifted
education.?!

a. Suggesting that Gifted Students Be Treated Similarly to
Special Education Students Nationwide

Since gifted students, like disabled students, have unique academic and
personal needs that require special attention, the needs of both groups of
students should be properly addressed to afford them an equal opportu-
nity to a progressive education and to promote healthy social and psycho-
logical development.?®> Few people disagree with the contention that
students “with IQs at least three standard deviations below the mean . . .
require ‘special’ education. But students with IQs that are at least three
standard deviations above the mean . . . often have just as much trouble
interacting with average kids and learning at an average pace.”??

Although some reject the comparison of gifted students to disabled stu-
dents because disabled students have a particular propensity to become

gifted students. Cynthia Marie-Martinovich Lardner, From Counselor to Counselor: Help-
ing Gifted Children Reach Their Potential, 83 Micu. B.J. 18, 19 (2004) (“[T]he gifted,
whether child or adult, have a unique set of needs.” (footnote omitted)); John Cloud, Fail-
ing Our Geniuses, TIME, Aug. 27, 2007, at 40, available at 2007 WLNR 15887320 (describ-
ing the problems that result from schools’ failure to appropriately care for the needs of
their most gifted students).

199. See Brown v. Bd. of Educ., 347 U.S. 483, 494-95 (1954) (concluding that separate
schools creates a feeling of inferiority in minority children, which can lead to continued
underachievement and segregation into adulthood).

200. Peggy S. Bittick, Comment, Equality and Excellence: Equal Education Opportu-
nity for Gifted and Talented Children, 36 S. Tex. L. Rev. 119, 134 (1995) (footnote
omitted).

201. See Monica Miller, Taking a New Look at Gifted Education: A Response to a
Changing World, 4 AppaLacHIAN L.L. 89, 100-01 (2005) (advocating for improvement in
the area of gifted education). “Though gifted children stand to gain much from improved
education, the benefits of gifted education extend far beyond the benefits to the particular
child.” Id. at 100. Because of recent national security threats, there is a need to “put forth
more effort to provide proper education for all students, particularly gifted students.” Id.
at 101.

202. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Crn.-KeENT L. REV. 1035, 1064 (1991).

203. John Cloud, Failing Qur Geniuses, TiME, Aug. 27, 2007, at 40, available at 2007
WLNR 15887320.
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public charges if not properly educated,®** gifted students may be
deemed similarly predisposed.’®> Much research indicates that gifted stu-
dents who are not properly engaged at school often act out while on cam-
pus and while away.?% Additionally, despite the common perception of
gifted children as model students, gifted students constitute up to twenty-
five percent of dropouts nationwide.??” These students may continue to
get into troubie, which could lead to their becoming public charges as
inmates.2®® As a nation, therefore, we must strive to keep our gifted chil-
dren on acceptable tracks of learning and growth.2*®

b. Individualized Educational Programs Facilitating Individual
Excellence

We can facilitate the progress of our gifted children by, as Pennsylvania
does, providing gifted students with IEPs that afford the same educa-
tional protections available to disabled students.?’® Given the broad
range of giftedness and the variety of subjects for which students may
exhibit talent, gifted education would be well-served by individualiza-
tion.?!! Some studies have indicated that homogenous grouping is espe-
cially beneficial for gifted students.?'? By requiring an IEP for gifted
students, those students are not required to work in isolation. Instead,
educators may create an educational program with the optimum amount
of individual and group study to facilitate the development of each gifted
student.?’® The benefit of the IEP is that it brings the needs of each indi-

204. Broadley v. Bd. of Educ., 639 A.2d 502, 506 (Conn. 1994) (rejecting the argument
that gifted students are similarly situated to disabled students and finding no violation of
the state constitution’s equal protection clause in the Connecticut legislature’s disparate
treatment of the two distinct groups).

205. Monica Miller, Taking a New Look at Gifted Education: A Response to a Chang-
ing World, 4 AppaLAcHIAN J.L. 89, 97 (2005).

206. Id.

207. Anne Davis & Nicole Sweeney, Gifted Students Losing Lifeline Parents, Advo-
cates Decry Budget Cuts, MILWAUKEE J. SENTINEL, June 21, 2004, at B News, available at
2004 WLNR 4671485.

208. Gwen E. Murray, Note, Special Education for Gifted Children: Answering the
“Right” Question, 15 Quinnipiac L. Rev. 103, 136 (1995).

209. Id.

210. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 Wash. U. J.L. & PoL’y 539, 559 (2009).

211. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 490 (2005).

212. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1335 (1997).

213. Robert J. Sternberg, Equal Protection Under the Law: What Is Missing in Educa-
tion, 2 PsycHoL. Pus. PoL’'y & L. 575, 578 (1996). Employing various teaching methods
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vidual gifted student to the attention of the developing team so that those
needs may be properly addressed.?!

Research with regard to the most effective manner in which to educate
gifted children varies a great deal. Some argue that the key to education
is not individualized instruction or homogeneous grouping according to
ability; instead, they suggest employing a variety of learning styles so that
all students may develop their strengths and weaknesses.?’> Although
use of a variety of teaching styles may be beneficial to all students, includ-
ing gifted students, IEPs increase district accountability while offering the
flexibility of administration and personalization needed to address the va-
rious needs of gifted students.?'® Given these recognizable benefits, the
use of IEPs seems more promising for gifted students than a blanket
mandate of proper instruction. With regard to instructional methods spe-
cifically for gifted children, the Pennsylvania Supreme Court held that
participation in generalized enrichment programs might be appropriate
for some of Pennsylvania’s gifted students, but more specialized pro-
grams are needed for truly intellectually gifted students.*!” The court’s
holding, therefore, reinforces the notion that many gifted students benefit
from increased individualization in their educations.

Individualization recognizes that different gifted students excel in dif-
ferent academic subjects.’’® Individualization also allows the gifted
child’s education program to reflect the manner in which she learns
best.2’® Administrators, teachers, and parents can work together to pro-
vide the best education possible.??? In this way, individualization may be

ensures that every student will be able to locate a certain method that works best for him.
Id.

214. Cf Spencer C. Weiler & Susan Walker, Desegregating Resegregation Efforts: Pro-
viding All Students Opportunities to Excel in Advanced Mathematics Courses, 2009 BYU
Epuc. & L.J. 341, 358-59 (stating that allowing students to self-select a course in advanced
mathematics yielded a class that was not only successful, but more diverse than if adminis-
trators decided which students should enroll).

215. E.g., Robert J. Sternberg, Equal Protection Under the Law: What Is Missing in
Education, 2 PsycHoL. Pus. PoL’y & L. 575, 581 (1996).

216. See Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No
Child Left Behind Act, 34 Cap. U. L. REv. 485, 513 (2005) (“Underachievers report that
the factors that lead to their boredom with school include lack of ‘control, choice, chal-
lenge, complexity, and caring.’” (footnote omitted)).

217. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1335-36 (1997) (citing
centennial Sch. Dist. v. Dep’t of Educ., 539 A2d. 785, 791 (Pa. 1988)).

218. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. Rev. 485, 509 (2005).

219. Id.

220. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 CH1-KenT L. REV. 1035, 1069-70 (1991).
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more practical than requiring creation of specialized schools or even clas-
ses for gifted students, since districts may not have enough students to
make such investments cost-effective.??!

While giving the school district flexibility to meet the needs of its stu-
dents, the IEP also demands accountability for the district’s decisions.???
Parents and guardians of gifted children will be afforded more opportu-
nity for involvement in their children’s educations.?”> For example, in
Centennial School District v. Department of Education, the parents suc-
cessfully challenged their gifted child’s IEP in a due process hearing.??*
The rights of gifted children will be protected by procedural due process,
including the right to challenge the IEP, seek administrative remedies,
and then pursue litigation.??

2. Subjective Standard for Reviewing Adequacy of IEP: Giving
School Districts a Legal Incentive to Use Resources
Properly While Creating a Judicial Remedy for
Violations of Civil Rights of Gifted Students

a. Improperly Limited Duty of District Provides No Incentive
for District to Provide Proper Educational Options

Pennsylvania’s treatment of gifted children in its public education sys-
tem is very progressive.??® By classifying gifted students as “exceptional
children” and providing them with IEPs, Pennsylvania facilitates the suc-
cess of these unique students by individualizing their educations as neces-
sary. In Centennial, the Pennsylvania Supreme Court declared:

We agree that “gifted” students are entitled to special programs as a
group to bring their talents to as complete a fruition as our facilities
allow. We do not, however, construe the legislation as authorizing
individual tutors or exclusive individual programs outside or beyond

221. Anne Scholtz Heim, Gifted Students and the Right to an Ability-Appropriate Edu-
cation, 27 J.L. & Epuc. 131, 138 (1998).

222. Laura Ketterman, Comment, Does the Individuals with Disabilities Education
Act Exclude Gifted and Talented Children with Emotional Disabilities? An Analysis of J.D.
v. Pawlet, 32 St. MARY’s L. J. 913, 928 (2001).

223. Since the general decline in public education has corresponded with reduced pa-
rental involvement over the past fifty years, perhaps increased parental involvement in
gifted education would improve public education of gifted students. Mary Lou Herring,
Note, Model Federal Statute for the Education of Talented and Gifted Children, 67 CHr.-
KenT L. Rev. 1035, 1069-70 (1991).

224. Centennial Sch. Dist. v. Pa. Dep’t of Educ., 539 A.2d 785, 786, 791 (Pa. 1988).

225. 1d.; Mary Lou Herring, Note, Model Federal Statute for the Education of Talented
and Gifted Children, 67 Cui.-Kent L. Rev. 1035, 1042, 1070 (1991).

226. Rachel Piven-Kehrle, Annotation, Special Education Requirements of Gifted Stu-
dents, 115 A.L.R.5th 183 (2004).
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the district’s existing, regular and special education curricular
offerings.??’

I agree that the duty of the district is “not without limits” because finan-
cial limitations are a legitimate concern.

But Pennsylvania’s limitation on the duty of school districts provides
no legal incentive for districts to reevaluate or expand current curricular
offerings to meet the needs of gifted students.?”® Under Centennial, a
Pennsylvania school district may fulfill its legal duty to provide an appro-
priate education to its gifted students, regardless of the actual inadequacy
of the education, so long as the district purports to have utilized all rele-
vant existing resources in the IEPs of those students.”” But courts
should not only evaluate whether the district has effectively exhausted its
educational resources to provide an adequate education to its gifted stu-
dents; it should also consider the type, quality, and distribution of those
resources.?3°

In San Antonio Independent School District v. Rodriguez, the U.S. Su-
preme Court stated, “It has simply never been within the constitutional
prerogative of this Court to nullify statewide measures for financing pub-
lic services merely because the burdens or benefits thereof fall unevenly
depending upon the relative wealth of the political subdivisions in which
citizens live.”?3! Although the Rodriguez Court held that unequal distri-
bution of public services does not necessarily make a state’s method of
allocating resources unconstitutional, states should formulate policies for
gifted education that provide districts with a legal incentive to offer ade-
quate and updated services to gifted students.”*?> This is in keeping with
the notion that equal protection requires equality of opportunity for all
students in the public school system.

In evaluating the appropriateness of a gifted student’s IEP, courts
should use a subjective standard. Gifted students should not be left to
fend for themselves because their districts have inferior gifted education
programs. The courts should be available to protect those students by
asking not just whether the district has exhausted its existing educational

2217. Centennial Sch. Dist., 539 A.2d at 791.

228. See id. (limiting a school district’s obligation to the district’s existing curricular
offerings).

229. Id.

230. See Brown v. Bd. of Educ., 349 U.S. 294, 299 (1955) (requiring courts to “con-
sider whether the action of school authorities constitutes good faith implementation of the
governing constitutional principles”).

231. San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 54 (1973).

232. Id. at 55.
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resources, but also whether those educational offerings are adequate.??
Once the gifted student has shown that her IEP is inadequate, the district
should have to show that its educational offerings are reasonable.?*
Shifting the burden of proof to the district would provide a legal incentive
for districts to ensure that their gifted programs are not neglected and are
reasonably tailored to challenge their students.

b. Implementation of a Subjective Standard for the Evaluation
of the Appropriateness of IEPs

One relevant factor for consideration in the evaluation of the appropri-
ateness of the IEP is the district’s efforts to meet the needs of the student
within its resources. For example, the court might ask how long the stu-
dent has lived in that district, when the district identified the student’s
giftedness, and all relevant efforts to meet the needs of that student
before the student exhausted the benefits of existing curricular offerings.
Relevant efforts might include appropriate recognition and documenta-
tion of the student’s likely need for supplemental or alternative educa-
tional opportunities and corresponding attempts to create those
opportunities.

Another relevant factor for consideration is the individual student’s
level of giftedness. The Centennial court was certainly correct in declar-
ing that “a school district may not be required to become a Harvard or a
Princeton” for its gifted students.?**> If, for example, the student is a ge-
nius who has exhausted an already extraordinarily advanced course of
study within the district, perhaps it would be unreasonable to ask the dis-
trict to provide more.?*® If, on the other hand, the student has exhausted

233. Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Brightest
Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. REv. 1319, 1352 (1997).

234. See Gwen E. Murray, Note, Special Education for Gifted Children: Answering the
“Right” Question, 15 Quinnreiac L. Rev. 103, 116 (1995) (citing Horton III, 486 A.2d
1099, 1106 (1985)) (describing a similar modified strict scrutiny standard employed in a
school financing case in Connecticut). Under Horton II1, the plaintiff bears the initial bur-
den of proving that disparities in spending are not de minimis. Id. If the plaintiff is suc-
cessful, the burden shifts to the State, which must prove the existence of a legitimate policy
and that these inequities are not so substantial that they are unconstitutional. Id. This
modified strict scrutiny standard might apply only to equal protection challenges based on
unequal funding. /d. Although adequacy of funding would likely be an important consid-
eration under my proposed standard of review, I suggest the use of a more comprehensive
approach that focuses not solely on educational expenditures, but rather on adequacy of
available resources in general.

235. See Centennial Sch. Dist. v. Pa. Dep’t of Educ, 539 A.2d 785, 791 (Pa. 1988)
(acknowledging a school district’s legitimate cost concerns).

236. Indeed, Scott S. v. Pennsylvania Department of Education involved a gifted stu-
dent who had exhausted all the mathematics courses offered at his high school by his soph-
omore year. 512 A.2d 790, 792 (Pa. Commw. Ct. 1986). The student’s parents then
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a relatively simple course of study, the district should be required to meet
the reasonable needs of the student.

Failure to meet the reasonable needs of gifted students is particularly
troublesome because students who are already disadvantaged are dispro-
portionately affected.”®” More specifically, students with limited re-
sources and those who are already neglected by district policy and
budget-makers suffer more.?*® Those students enrolled in school districts
in which educators are unresponsive to their needs should not be trapped
in that closed system. Similarly, those students whose potential is im-
properly restricted by the inadequacy of tangible district resources, in-
cluding facilities, instructional materials, and instructors, should not be
forced to accept such inequities.

Some might argue that requiring proof of the adequacy of resources
penalizes already struggling districts for shortcomings beyond their con-
trol.2>® But who should bear the burden of unconstitutional disparities in
public education? Regardless of possible hardships for school districts,
those public institutions should bear the burden of remedying unequal
opportunities for innocent gifted students.

Others might argue that my suggestion will open the floodgates of liti-
gation and divert valuable district resources from education to litigation
defense.?* Some might argue that my suggestion would cost the entire
district and adversely affect many more students.?*! Although the possi-
bility of frivolous lawsuits and difficulties because of litigation are worthy
of concern, they should not determine whether to provide a legal remedy
for the enforcement of legitimate rights. This is especially true where

challenged the district’s individualized education program when it did not include addi-
tional mathematics instruction. /d. The court ultimately decided that the student’s IEP
was appropriate even though it did not include advanced instruction in mathematics. Id. at
793.

237. Charles J. Russo, Unequal Educational Opportunities for Gifted Students: Rob-
bing Peter to Pay Paul?, 29 ForpHAM URrs. L.J. 727, 731-32 (2001).

238. Id.

239. See Centennial, 539 A.2d at 789-90 (acknowledging the district’s concerns about
limited financial resources).

240. Some are also concerned that programs for gifted students are “sapping” special
education funds. Barri Bronston, Schools’ Gifted Classes Under Scrutiny: Critics Say Pro-
grams Sap Special Ed Funds, NEw ORLEANS TIMES PICAYUNE, Sept. 27, 2009, available at
2009 WLNR 19033970. In Louisiana, 23,000 gifted and talented students are entitled to
“special education” along with 85,000 other children who have “neither elevated gifts nor
talents but disabilities.” Id. Therefore, the Louisiana Association of Special Education
Administrators is concerned that money appropriated for disabled children is being used
for gifted programs, and it is recommending that gifted education no longer compose a
part of special education programs. Id.

241. See Centennial, 539 A.2d at 789-90 (acknowledging the argument that unchecked
costs of education for the gifted would force entire school districts into bankruptcy).
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civil rights are concerned. I argue that the civil rights of children should
be guarded with even more vigilance.?*?

Although both state and federal courts recognize the complexity of is-
sues facing educators®*® and are, thus, extremely deferential to educators’
expertise, courts must do their part to ensure that the public school sys-
tem addresses the reasonable needs of gifted students. Courts should use
a fact-based evaluation of whether a particular school system offers an
appropriate education to its gifted students, rather than continue to deny
gifted students their civil rights due to a desire for more formalistic stan-
dards of judicial review. I also take this opportunity to reiterate the need
for standardization of American gifted education by lawmakers, prefera-
bly at the federal level.?** In the meantime and in the interest of justice,
courts cannot persist in their reluctance to evaluate challenges to educa-
tional inequities, though the issues presented are complex.

VI. CoONCLUSION

In an effort to move toward equality of educational opportunity for
gifted students, states should adopt a modified version of the Penn-
sylvania model for gifted education. The modified model should provide
a legal incentive for school districts to ensure that their course offerings
are reasonably able to meet the needs of their gifted students while mak-
ing a judicial remedy available for gifted students in school districts that
fail to do so. As we move toward equality of educational opportunity for
gifted students, we should keep several issues in mind. Gifted students
should be identified as a unique subset of students worthy of statistical

242. See Brown v. Bd. of Educ., 347 U.S. 483, 493 (1954) (“[E]ducation is perhaps the
most important function of state and local governments.”); Angela Marie Shimek, The
Road Not Taken: The Next Step for Texas Education Finance, 9 ScHOLAR 531, 532 (2007)
(“Even before the United States was founded, Americans recognized the importance of
education in society.” (footnote omitted)).

243. See San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 42 (1973) (“The very
complexity of the problems of financing and managing a statewide public school system
suggests that ‘there will be more than one constitutionally permissible method of solving
them,” and that, within the limits of rationality, ‘the legislature’s efforts to tackle the
problems’ should be entitled to respect.” (citation omitted)).

244, See Mary Lou Herring, Note, Model Federal Statute for the Education of Talented
and Gifted Children, 67 CHr-KenT L. Rev. 1035, 1051 (1991) (explaining the need for a
new federal Talented and Gifted Act); see also Peggy S. Bittick, Comment, Equality and
Excellence: Equal Education Opportunity for Gifted and Talented Children, 36 S. Tex. L.
REv. 119, 131 (1995) (comparing the decentralized educational system of the United States
to centralized systems elsewhere). “[T]he United States regulates its mail more than it
does education. Apparently it is more important that documents, rather than good
pedagogy, travel across the country.” Peggy S. Bittick, Comment, Equality and Excellence:
Equal Education Opportunity for Gifted and Talented Children, 36 S. Tex. L. Rev. 119, 131
(1995).
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attention.?*> Additionally, empirical research regarding effective teach-
ing strategies and program models for gifted education should be facili-
tated.2*6 Third, instructor and administrator qualifications for gifted
educators should be monitored.?*” Finally, university educational pro-
grams should become a more active part of the solution to this civil rights
problem.?*8 '

A. Reporting

To properly address the needs of gifted children, we must identify them
and monitor their progress.>*® Moreover, within the subset of gifted stu-
dents, we need regularly reported information about socioeconomic class,
urban or rural locales, and minority status to ensure that the students who
have been historically educationally disadvantaged do not continue to be
underserved by the public education system.>>® These statistics will help
us to evaluate how trends in education are affecting gifted children.?’

B. Empirical Research

I also support government funding for empirical research on how best
to identify and evaluate giftedness. Some argue that the concept of aca-
demic achievement should include not only extraordinary memory and
analytical ability, but also special creativity and skills in practical applica-
tions.??> Research from the fields of psychology and education may help

245. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 559 (2009).

246. Monica Miller, Taking a New Look at Gifted Education: A Response to a Chang-
ing World, 4 AppaLAcHIAN J.L. 89, 104 (2005).

247. See Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No
Child Left Behind Act, 34 Cap. U. L. Rev. 485, 495-96 (2005) (arguing that the teacher
qualifications required by the NCLB should apply to educators of gifted students as well).

248. Charles J. Russo, Unequal Educational Opportunities for Gifted Students: Rob-
bing Peter to Pay Paul?, 29 ForpHAM URB. L.J. 727, 756 (2001).

249. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 559 (2009).

250, Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 494 (2005).

251. Id.

252. Robert J. Sternberg, Equal Protection Under the Law: What Is Missing in Educa-
tion, 2 PsycHoL. Pus. PoL’y & L. 575, 583 (1996). Students who succeed in creative and
practical processes are often overlooked “at three crucial points—in the assessment of
their abilities, in instruction, and in assessment of their achievement . . .. We need to
break out of this loop and adopt policies that will enable students with all kinds of
strengths to fulfill their educational . . . potential.” Id.
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policymakers properly define and evaluate giftedness in its many
forms.>?

With regard to the evaluation of giftedness, further empirical research
regarding standardized tests would continue to be helpful.’** Since many
different types of educational institutions rely on such examinations,?>>
empirical research regarding their effectiveness in evaluating the skills
that they purport to test would be beneficial. Research might suggest
ways to improve standardized testing or more effectively evaluate gifted-
ness in a subjective manner.?*® Proper evaluations of giftedness are cru-
cial for policymakers because the first step in addressing the needs of
gifted students is to identify those students.*’

Finally, studies concerning the effectiveness of various instructional
methods would also be useful.?*® Since districts must meet the needs of
many gifted students, empirical research would help districts create gifted
programs and keep them challenging.?>® In this way, research would help
to maximize the utility of the district’s limited resources.?°

253. Camilla Persson Benbow & Julian C. Stanley, Inequity in Equity: How “Equity”
Can Lead to Inequity for High-Potential Students, 2 PsycHoL. Pus. PoL’y & L. 249, 278
(1996). Benbow’s and Stanley’s goal is for educational policy to reach “a better balance
between equity and excellence.” Id. The goal is to not focus on a blanket mentality for
dealing with students, but “to be responsive to individual differences.” Id. at 278-79 (foot-
note omitted).

254. See Robert J. Sternberg, Equal Protection Under the Law: What Is Missing in
Education, 2 PsycuoL. Pus. PoL’y & L. 575, 576-77 (1996) (explaining that standardized
tests currently in use evaluate only a narrow set of abilities and, therefore, fail to identify
gifted students with unusual abilities).

255. Id.

256. See Roseann G. Padula, Note and Comment, The Plight of Connecticut’s Bright-
est Students: Broadley v. Meriden Bd. of Educ., 29 Conn. L. Rev. 1319, 1362 (1997) (advo-
cating for identification of giftedness based on observation of talent, rather than just test
scores).

257. Id.

The ideal gifted program begins with an identification system which: seeks variety by
looking throughout a range of disciplines for students with diverse talents; uses many
assessment measures; is free of bias and provides opportunity to students of all back-
grounds; is fluid so that it can accommodate students who develop at different rates
and whose interests may change as they mature; identifies potential, and assesses the
drive and passion that play a key role in accomplishment.

1d. (footnote omitted).

258. Monica Miller, Taking a New Look at Gifted Education: A Response to a Chang-
ing World, 4 AppaLAacHIAN J.L. 89, 104-05 (2005).

259. Id.

260. Adequate research could help districts use funds to meet the needs of all stu-
dents. Id.
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C. Instructor and Administrator Qualifications

Gifted education teachers, program specialists, and administrators are
valuable resources for gifted students. Therefore, they should be quali-
fied to address the educational and psychological needs of these unique
students.?®! Gifted educators should be trained to address the special be-
havioral and social issues that may arise when dealing with gifted stu-
dents.?8? Additionally, instructors should be academically qualified to
teach advanced courses.?®®> Their credentials should be monitored, per-
haps in a manner similar to the way that the credentials of special educa-
tion instructors are monitored.?®*

D. University Involvement

Finally, universities should encourage future educators to work with
gifted students and even obtain specialized training in gifted education.?
Similarly, current teachers, program specialists, and administrators
should keep current with their studies in an effort to meet the needs of
these unique students. Ideally, commitment to gifted education would
begin even before the educator’s first day on the job. Early and contin-
ued commitment to gifted education will facilitate progress toward equal-
ity in education.

To achieve equality in education, we must provide properly challenging
coursework for gifted students.?®® As professor Pamela Clinkenbeard
stated, “It’s hard to measure what you lose by not challenging them.”2¢”

261. Elizabeth A. Siemer, Note, Bored Out of Their Minds: The Detrimental Effects of
No Child Left Behind on Gifted Children, 30 WasH. U. J.L. & PoL’y 539, 558 (2009) (sug-
gesting that NCLB’s requirement that teachers be “highly qualified” be amended to in-
clude teacher training in the needs and talents of gifted students).

262. Although educators for higher-level learners tend to be more experienced than
those who teach lower-level learners, experience does not equate with proper training.
Angelia Dickens, Revisiting Brown v. Board of Education: How Tracking Has Resegregated
America’s Public Schools, 29 CoLum. J.L. & Soc. Pro.s. 469, 478 (1996).

263. Mary Lou Herring, Note, Model Federal Statute for the Education of Talented and
Gifted Children, 67 Cur.-Kent L. REv. 1035, 1069 (1991) (“In 1988, only [twenty percent]
of gifted education teachers were sufficiently trained to teach in a gifted curriculum.”
(footnote omitted)).

264. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 510 (2005).

265. Charles J. Russo, Unequal Educational Opportunities for Gifted Students: Rob-
bing Peter to Pay Paul?, 29 ForpHAM URrB. LJ. 727, 756 (2001) (noting that this training
should be overseen by university officials in conjunction with state legislatures).

266. Dawn M. Viggiano, Comment, No Child Gets Ahead: The Irony of the No Child
Left Behind Act, 34 Cap. U. L. REv. 485, 510 (2005).

267. Anne Davis & Nicole Sweeney, Gifted Students Losing Lifeline Parents, Advo-
cates Decry Budget Cuts, MILWAUKEE J. SENTINEL, June 21, 2004, at B News, available at
2004 WLNR 4671485 (emphasis added).

https://commons.stmarytx.edu/thescholar/vol12/iss3/5



Aguon: Equal Protection for the Gifted Student in the Public School Syst

2010] GIFTED STUDENTS 481

We can only wonder how properly challenging coursework would have
improved the personal lives of gifted students, and we can only speculate
on the value of the intellectual breakthroughs and technological innova-
tions that might have been but for our national neglect of gifted educa-
tion. By improving gifted education, we can move confidently into a
future of national innovation and imagination.
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