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and innocence.'®® Because of the controversy it caused in Britain, the proposal
was dropped during a subsequent feasibility review.'®

However beneficial it would be to establish a regional legal regime with
uniform procedure, it will be difficult, if not impossible, to persuade diverse,
sovereign peoples to abandon long-held and cherished notions of what constitutes
due process in favor of a system cobbled together by compromise.
Harmonization, rather than unification, of processes seems somewhat less
difficult, but it faces many of the same obstacles. German Judge Wolfgang
Schomburg opined on this point that:

An overall—i.e. over and above EU interests—harmonised body
of common European substantive criminal law seems neither
feasible nor desirable given the need to maintain national and
regional particularities. Nor is it possible to forcibly impose
harmonisation of procedural law. Approximation will to some
extent occur of its own accord as a result of competition between
the systems and increased cooperation.'®’

If Judge Schomburg is correct, a degree of harmonization is possible—and even

183CORPUS JURIS, supra note 164, at 116-17.

189See Spencer, supra note 45, at 64 (noting that “Corpus II’ eliminated the “professional
judge only” rule for fraud offenses).

8wolfgang Schomburg, Are We on the Road to a European Law-Enforcement Area?
International Cooperation in Criminal Matters. What Place for Justice?, 8 EUR. J. OF
CRIME, CRIMINAL L. & CRIMINAL JUSTICE 51, 57 (2000). J. R. Spencer explains this
harmonizing effect in this way:

[A] number of . . . developments . . . oblige the Member States to
change their rules of criminal procedure to conform to some common
European norm. Of those that do not, furthermore, a number are likely
to have an indirectly harmonising effect. An example is the proposed
system for mutual recognition of criminal judgments. This was in fact
proposed with a view to enabling diverse criminal justice systems to
work together, and not in order to force them to harmonise their rules.
However, a system under which the criminal courts of one Member
State are obliged to give effect to the decisions of another is unlikely to
work unless each court has faith in the quality of those decisions—and
to ensure this faith, a degree of harmonisation between the procedures
of the different countries may eventually prove necessary. But even
those developments that do not require the Member States to change
their laws will obviously lead to greater contact between lawyers,
policemen, prosecutors and judges from different countries, and, with
it, greater openness to other systems’ institutions and ideas.

Spencer, supra note 45, at 60.
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likely because of cooperation in other areas of law and commerce—but immediate
adoption of a supranational procedural regime is unlikely.®

More than a decade after the unveiling of Corpus Juris, only some of its
proposals have been adopted and instituted. There is now a “European arrest
warrant™'®’ applicable throughout the EU, and efforts have been made to extend
this initiative to a similar “European evidence warrant” (search warrant).'®
Discussions regarding uniform standards for protecting the rights of the accused
also have continued,”™ but wholesale adoption of the rules proposed in Corpus
Juris has not yet occurred. In public remarks, Franco Frattini, the European
Commissioner for Justice, Freedom and Security, spoke of the “pressing need for
language and especially legal language which is as far as possible uniform” while
making “allowance for the differences that exist between common law systems,
civil law systems and the other legal systems, sometimes quite distinctive, that
exist in the Far East.”'™ In further remarks reminiscent of the Full Faith and
Credit Clause of the United States Constitution, Commissioner Frattini also
asserted: “Mutual recognition is as crucial in criminal matters as it is the case in
civil matters. . . . Mutual recognition implies that Member States’ police and
judicial authorities should recognise judicial decisions taken in another Member
State as equivalent to their domestic decisions, without any substantial review.”'”!

While Corpus Juris has not yet produced a full-fledged system of
substantive and procedural criminal law, its influence remains considerable.'*?
The discussions that have surrounded the formulation and implementation of
Corpus Juris, the study in 2001 of the “future of judicial integration in Europe”
that preceded the addition of Eastern European states to the EU,™ and even the

181t must be noted, however, that the same might have been said of the adoption of a
common currency within the EU, a feat that largely has been accomplished.

¥10reste Pollicino, European Arrest Warrant and Constitutional Principles of the Member
States: A Case Law-Based Outline in the Attempt to Strike the Right Balance Between
Interacting Legal Systems, 9 GERMAN L.J. 1313, 1314 (2008).

18¢0e Press Release, Franco Frattini, Eur. Comm’r Responsible for Justice, Freedom and
Sec., Remarks at 4th European Jurists Forum: Helping EU Citizens Seize Opportunities:
EU’s Policies and Legislation in the Area of Freedom, Security & Justice 4 (May 3, 2007),
a v a i I a b I e a t
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/07/270& format=HTML
&aged=0&language=EN&guiLanguage=en) [hereinafter Frattini Remarks] (last visited
Sept. 19, 2010).

18See id.

8ee id. at 2.

Y114, at 4 (emphasis in original).

¥2g0¢ VOGLER, supra note 61, at 277 (noting that the creation of universal procedure code,
as in Corpus Juris, “is still exercising its powerful fascination”); SPENCER, supra note 45, at
50-51 (explaining that the pressure to converge runs “both ways,” from EU to member
states and from members to the Community).

19See Christine van den Wyngaert, The Protection of the Financial Interests of the EU in
the Candidate States: Perspectives on the Future of Judicial Integration in Europe, 2 ERA
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heated rhetoric in opposition to the creation of a single European legal area,'™ all
have contributed to the conception of a workable integration of diverse legal
traditions.'”® It may be impossible to determine whether this on-going debate has
prompted reform efforts in Europe and elsewhere; whether it stands as an example
to others; or whether it is in part the product or beneficiary of such efforts, but
Corpus Juris clearly is a part of a movement to re-think how criminal justice
systems function.

C. The International Criminal Tribunals

Following the work of the Nuremberg and Tokyo tribunals at the end of
World War II, no international body for the prosecution and trial of “war crimes”
or other international criminal conduct existed until the creation in 1993 of the
International Criminal Tribunal for the Former Yugoslavia (ICTY).*® A year
later, the International Criminal Tribunal for Rwanda (‘ICTR’) joined the ICTY as
a special tribunal to address the genocide in Rwanda.'”” Other ad hoc tribunals
have been established more recently to deal with special situations of violation of
international norms."®

The procedural lineage of these courts can be traced to the World War 11
tribunals in their employment of a “mixed” or “hybrid” process, borrowing
liberally from the two main legal traditions, but with certain features tailored to
meet the peculiar needs created by the cases they try. Rather than catalog and

F o R UM 2 (Sep. 2001), available at
http://www springerlink.com/content/m44104p2j6725627/fulltext.pdf.

1%See, e.g., CAMPAIGN AGAINST EURO-FEDERALISM, supra note 173; Overthrow, supra note
173; Maddocks, supra note 173; Gardiner & McNamara, supra note 174.

191 R. Spencer summed up the impact of Corpus Juris in this way:

If nothing ever come of it, the Corpus Juris project is still of interest. It
demonstrates that the different traditions of criminal procedure in
Europe are close enough for a synthesis to be attempted: and this is so
whether (as some believe) the broad future of law of Europe in all
fields is to coalesce in a new ius commune, or whether (as others
believe) the underlying cultural differences are really so strong that this
will never happen.

Spencer, supra note 45, at 64-65.

19 See LINDA CARTER ET AL., supra note 156, at 111; ELLEN S. PODGOR & ROGER S. CLARK,
UNDERSTANDING INTERNATIONAL CRIMINAL LAW 205 (2d ed. 2008). The full name of the
tribunal, used by almost no one, is the “International Tribunal for the Prosecution of
Persons Responsible for Serious Violations of International Humanitarian Law Committed
in the Territory of the Former Yugoslavia since 1991.”

197PODGOR, supra note 196, at 205.

"%8See id. at 205-28.
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compare those procedures, it suffices to consider one example from the ad hoc
tribunals—the ICTY—as well as the first permanent international criminal
tribunal, the International Criminal Court (‘ICC’).

i. The ICTY

An observer'® at a trial before the ICTY would notice immediately the
combination of disparate elements that a traditionalist might consider
incompatible. Typically, three judges sit collegially.”® The panel is selected from
the “permanent” judges®®' and temporary ad litem judges appointed for a term of
years; all are professionals nominated by their countries and approved by the
General Assembly of the United Nations.”” There is no lay participation in the
judging, either by an independent jury or by use of lay judges.

The judges are free to ask witnesses questions, but the production of
witness evidence ordinarily takes the form of direct and cross-examination by the
prosecuting and defending counsel.”® Rule 85 of the ICTY’s Rules of Procedure
and Evidence specifies that “each party is entitled to call witnesses and present
evidence.”® Defendants choose whether to testify, and opening statements and
closing arguments are permitted.””> Witnesses are placed under oath, and their
testimony is given in open court unless the interests of justice, security, or “public
order or morality” dictate otherwise.”®

Rules of evidence not unfamiliar to an American trial lawyer are in place,
although hearsay evidence and other forms of evidence considered insufficiently
reliable for a jury may be considered and given an appropriate weight.”’ Even an
exclusionary rule exists; albeit one that is cast in the vague generalities typical of

lS"'S'Observing the trial work of the ICTY is very easy, due to the video feeds of the
courtrooms available on-line at the tribunal’s excellent website. See UNITED NATIONS:
INT’L CRIM. TRIBUNAL FOR THE FORMER YUGOSLAVIA (ICTY), http://www.icty.org/
sid/10150 (last visited Aug. 24, 2010). Within the past year, a virtual tour of the
courtroom has been added to the site, displaying the arrangement of the room.
2See Election Process, UNITED NATIONS: INT’L CRIM. TRIBUNAL FOR THE FORMER
YUGOSLAVIA (ICTY), at http://www.icty.org/sid/143 (last visited Aug. 24, 2010).
Zg;“Permanent” judges are elected for four-year terms, but may be re-elected. See id.

See id.
2Bgee INT’L CRIM. TRIBUNAL FOR THE FORMER YUGOSLAVIA R. OF PROC. & EVID. R. 85(B),
IT/32/Rev.43 (“Examination-in-chief, cross-examination, and re-examination shall be
allowed in each case. It shall be for the party calling a witness to examine such witness in
chief, but a Judge may at any stage put any question to the witness.”); see also SAFFERLING,
supra note 18, at 218-19 (judges are not exclusively responsible for presentation of
evidence but have an ancillary responsibility to question).
2MINT’L CRIM. TRIBUNAL FOR THE FORMER YUGOSLAVIA R. OF PROC. & EvID. R 85(A),
IT/32/Rev.43 [hereinafter ICTY R. OF Proc. & EvID.].
25See id. R. 84, 84 bis, 85(B), IT/32/Rev.43.
2%See id. R. 79.
WSee id. R. 3.
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European “exclusionary rules.”® The burden is on the prosecution to prove guilt
beyond a reasonable doubt, but a simple majority of the trial judges may
convict.””

Apart from the absence of a jury and the somewhat more active
participation of the trial judges, an ICTY proceeding is not jarringly dissimilar to
the adversarial trial of an American or British court. It does have, however, a
distinctively non-adversarial, continental flavor that is even more evident in
practice than in the rules of form. For example, the panels of judges (“trial
chambers™) may include judges from English-speaking, adversarial traditions,
sitting alongside colleagues from civil law, non-adversarial countries. Although
each judge on these mixed panels will follow the letter of the procedural rules,
each one is likely to approach judging in a noticeably different way. A German
judge, for instance, would be more likely to question witnesses actively and
exercise more control over the proceedings, while a Scottish judge might be
content to sit quietly and let the lawyers direct the flow of evidence. Panels in
which judges of one tradition dominate may handle the proceedings very
differently than those of another tradition, even though the evidence and the
lawyers are the same. A strong presiding judge can influence the tone of the trial,
and even rule on evidentiary and procedural matters in ways that reflect his or her
own legal background.

While trial proceedings are mostly open and oral, the nature of the crimes
being tried often requires that they be closed to the public. This might be done to
protect a witness from coercion or retaliation, or because testimony is considered
especially sensitive or embarrassing or revealing of confidential matters. Closing
parts of the trials to the public serves important interests, but it runs counter to the
legal training and experience of judges from countries with strong free-
speech/open-trial cultures.”® An English judge could view other interests as
prevailing over the need for transparency and public discussion of the trial,2"!
while an American judge would defer more readily and expansively to the need
for justice done publicly. These differences threaten the goal of consistency
within a multinational tribunal. Consequently, trials conducted in the same “legal
language” will nevertheless have distinctive “accents” depending on the
composition of the chamber.

Another danger of multinational (or multi-traditional) judging is the
tendency to somewhat haphazard rule interpretation at the trial level. No

850 id. R. 95 (stating that “[n]o evidence shall be admissible if obtained by methods
which cast substantial doubt on its reliability or if its admission is antithetical to, and would
seriously damage, the integrity of the proceedings™).

280e ICTY R. OF PROC. & EVID. R. 87(A).

%61 a general discussion of open trials and the relationship between the media and the
justice process in Europe, see generally Marcel Lemonde, Justice and the Media, in
EUROPEAN CRIMINAL PROCEDURES 688-715 (Mireille Delmas-Marty & J. R. Spencer eds.,
2002).

MSee id. at 692-97.
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procedure code is watertight; all have gaps that must be filled by interpretive rule-
making in the court of first instance. This “law in the interstices” is even more
likely to reflect the learned biases of the judges. At the extreme, this can produce
sufficiently disparate results that lawyers, defendants, and observers of the court
sense the tribunal is “making it up as it goes along.”*'> These inconsistencies can
be corrected roughly and for the most part at the appeals level, but the appearance
of courts within the same tribunal handling trial issues in different ways
potentially undermines the confidence of the litigants and the public.

Setting aside the advantages and challenges of combining judges, the
ICTY demonstrates the first significant combination of procedural rules from
different traditions. The three-judge trial bench, functioning without the
possibility of lay participation, starkly contrasts, not only with the independent
jury model of the United States and Great Britain, but also with the mixed-bench
model of many western European countries. To the extent that the judges
question witnesses and exercise controls, the trial differs further from a strong
adversarial model.

On the other hand, there is considerable adversariness in the ICTY’s trial
procedures. Lawyers bear the primary responsibility for calling witnesses and
examining them under rules of evidence that are more extensive than necessary in
most non-adversarial systems. Motions are made by the lawyers; they argue their
cases and control the order of evidence; and the burden of proof falls on the
prosecution and is identical to that used in England and the United States.

Notwithstanding the hybridization of procedural rules by the ICTY, it
seems quite successful in its role as a neutral, fair arbiter of conduct in a regional
conflict.?® The use of video streaming via its website, simultaneous translation
into the official languages of the tribunal, published rules of procedure and
evidence, and professional, competent prosecution and judging-—complete with
detailed “European-style” judgments—contribute to the claim that the ICTY has
achieved important goals that extend beyond accountability for crimes against
humanity.*"*

221 fact, the permanent judges of the ICTY create the procedural rules and evidence rules.
See PODGOR, supra note 196, at 212-13. So, in a sense, the judges of the tribunal do “make
up” the law of the court.

3This view, obviously, will never be shared by all. See Eric A. Posner, Political Trials In
Domestic and International Law, 55 DUKE L.J. 75, 149 (2005) (“In the international setting,
international criminal tribunals will similarly look like efforts by the governments that
influence the prosecutor and judges-- whether the Security Council (in ad hoc cases) or the
members of the ICC--to harass or embarrass states with contrary foreign policy objectives.
The states whose nationals are being tried will always make this charge, however faithfully
the prosecutor and judges try to carry out their duties.”).

214See PODGOR, supra note 196, at 214; THE INT’L CRIM. TRIBUNAL FOR THE FORMER
YUGOSLAVIA, BRINGING JUSTICE TO THE FORMER YUGOSLAVIA, THE TRIBUNAL’S FIVE CORE
ACHIEVEMENTS, available at
http://ulm.katholikentag.de/data/kt_aktuell/manuskripte/3732.doc [hereinafter ICTY CORE
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ii. The ICC*"*

In important respects, the ICTY has laid the groundwork for the ICC, the
first permanent international criminal court.’'® The ICTY experience includes
many of the same issues and complications that can be expected as the ICC begins
its work: political wrangling;>'” cooperation—or lack thereof—among the affected
states and with the court;"’® development of a body of “common law” and
interpretation from very general international standards;’"® and, of course, creation
of procedural rules that seek to accommodate a variety of differing notions of due
process.

Because the ICC was created through a treaty process, substantive rules
of law and rules of procedure and evidence were part of the founding document
(the “Rome Statute”).””® To supplement the provisions of the Rome Statute,
separate rules of procedure and evidence have been adopted by the parties to the
treaty.”?' These rules augment and expand upon the more general articles of the
Rome Statute.”?

As with the ICTY, the ICC’s composition and processes reflect the

ACHIEVEMENTS].

BBecause this article considers the procedural trends at work in the world today, I do not
describe the creation of the ICC, its purpose—except in the most general terms—or the
substantive crimes subject to prosecution by the court. I also have focused for purpose of
comparison on the procedures involved in the trial of cases, rather than in their
investigation and appeal. The history of the negotiation of the Rome Statute and the
continuing efforts to shape this tribunal in its formative stages are most interesting, but are
outside the scope of this article.

9See ICTY CORE ACHIEVEMENTS, supra note 214, at 8 (noting that the expertise
developed by ICTY has been shared with those involved with the ICC and Special Court
for Sierra Leone).

Mprofessor Broomhall notes that, “The experience of the ad hoc tribunals has only
underscored the interplay between law and politics in the enforcement of international
criminal law.” BRUCE BROOMHALL, INTERNATIONAL JUSTICE & THE INTERNATIONAL
CRIMINAL COURT 154 (Ian Brownlie eds. 2003).

21874 at 152-55 (explaining that the ICTY foreshadows experience that awaits ICC, states’
cooperation with ICTY has been uneven).

98ee id. at 162 (noting that the ICC undoubtedly will contribute to formal rule of law in
international criminal law).

20The Rome Statute, creating the International Criminal Court, was adopted in 1998 and
entered into force on July 1, 2002 after being ratified by 60 countries. See INT’L CRIM. CT.,
ABOUT THE COURT, http://www.icc-cpi.int/Menus/ICC/About%20the%20Court/ (last
visited Sept. 19, 2010).

2lgee INT’L. CRIM. CT. R. PROC. & EvID., ICC-ASP/1/3 (2002), available at
http://www.icc-
cpi.int/Menus/ICC/Legal+Texts+and+Tools/Official+Journal/Rules+of+Procedure+and+E
vidence.htm.

ZSee id.
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influences of its members.”> While in some respects the ICC differs procedurally

from the ICTY, there are many similarities. Here again, three judges of the “Trial
Division” of the ICC sit as the “Trial Chamber” to hear cases.>* They conduct
the proceedings in such a way as to “ensure that a trial is fair and expeditious and
is conducted with full respect for the rights of the accused and due regard for the
protection of victims and witnesses.””” The court’s role in simultaneously
conducting a criminal trial, and protecting, and sometimes compensating, crime
victims?® is one more often seen in European legal systems than in that of the
United States. Given the nature of the offenses prosecuted in the ICC (genocide,
crimes against humanity, war crimes, and crimes of aggression), it perhaps is not
surprising that special provision was made for victims.

Ordinarily, trials are held at The Hague, the seat of the ICC.*" The trial
is public unless necessity dictates closing it,”® and a record of the proceedings is
made.”® Provision is made for a voluntary admission of guilt by the accused,”"
raising the possibility of plea bargaining. The Statute makes clear, however, that
“any discussions between the Prosecutor and the defence regarding modification
of the charges, the admission of guilt or the penalty to be imposed shall not be
binding on the Court.””' While this language establishes that the court, and not
the parties, bears responsibility for determining guilt and setting the punishment, it
does not preclude plea negotiation. 2

Proof beyond a reasonable doubt is required for a conviction, and the
presumption of innocence is expressly established.” A list of rights enjoyed by
the accused is enumerated in Article 67. These include the right to be informed of

the nature of the charge;>* to obtain the advice of counsel and prepare a

2Although the United States is not a party to the treaty, its role in forming the court
through negotiations leading to the Rome Statute, and following its adoption, is a
considerable one. For more information on the troubled relationship between the United
States and its negotiating partners, and the influence these debates had on policy, see
BROOMHALL, supra note 217, at 163-83 (2003).

24See Rome Statute of the International Criminal Court, art. 39(2)(b)(ii), July 17, 1998,
2187 U.N.T.S. 90 available at http://untreaty.un.org/cod/icc/statute/romefra.htm (last
visited Sept. 19, 2010) [hereinafter Rome Statute].

255ee id. art. 64(2).

26Restitution, compensation, and rehabilitation of victims may be ordered by the trial
chamber, even if the victims have not requested the remedy. See id. art. 75.

2714, art. 62.

2874 art. 64(7).

2514, art. 64(10).

2ORome Statute, supra note 224, art. 65.

BUd. art, 65(5)

B2The same limitation exists in the United States, a country in which most cases are
“settled” by plea bargaining.

3Rome Statute, supra note 224, art. 66.

BAd. art. 67(1)(a).
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defense;? to a speedy trial;*® to be present and have counsel appointed if the
defendant is indigent;”’ to examine and cross-examine witnesses and compel
attendance;™® and to have an appointed interpreter, if needed.?® The accused also
has the right not to testify, and not to have an inference of guilt drawn from the
invocation of the right to silence;*™ and to make an unsworn statement in his or
her defense.’*’ Mitigating or exculpatory evidence in the possession of the
prosecutor must be disclosed to the defendant.**

Witnesses must “give an undertaking as to the truthfulness” of their
testimony,”*® and generally are required to testify in person.** 1t is the parties
who submit evidence,”* and the judges who rule on its admissibility.** Rules of
privilege and judicial notice exist,”*’ and a kind of exclusionary rule forbids
admission of evidence obtained in violation of the Rome Statute or
“internationally recognized human rights,” but only if the violation makes the
evidence less reliable or “the admission of the evidence would be antithetical to
and would seriously damage the integrity of the proceedings.”248

This elaboration of rights bears marked similarity to the guarantees found
in an American or British adversarial trial, but would also be familiar to
practitioners in a Continental non-adversarial system. Inclusion of the parties’
rights to examine and cross-examine witnesses, and to present relevant evidence
and make closing statements,”* invests the process with an adversarial flavor. As
with the ICTY, however, control of the proceedings by a three-judge panel, and
without the participation of lay jurors or judges, provides a bit of comfort for
those who find the prospect of judging by “regular” people to be reckless. ICC
judges also have the right to examine witnesses, %% and an active trial chamber
could change the feel of the process considerably in the direction of an

314 art. 67(1)(b).

3614, art. 67(1)c).

B71d. art. 67(1)(d).

28R ome Statute, supra note 224, art. 67(1)(e).

91d. art. 67(1)(D).

2014 art. 67(1)(g).

M4 art. (1)(h).

2214 art. 67(2).

2R ome Statute, supra note 224, art. 69(1).

2414 art. 69(2).

2574 art. 69(3).

2614 art. 69(4).

714 art. 69(5), (6).

248p ome Statute, supra note 224, art. 69(7).

M[N7°L. CRIM. CT. R. PROC. & EvD., ICC-ASP/1/3, R.142 (2002), available at
http://www.icc-
cpi.int/Menus/ICC/Legal+Texts+and+Tools/Official+Journal/Rules+of+Procedure+and+E
vidence.htm.

0Gee id. R. 140(2)(c).
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“inquisitorial” one.”!

While the application of these rules may trend in either direction, it
seems likely that the ICC trial experience will be a kind of hybridized process
reminiscent of the ICTY. Even if this occurs, though, the ICC occupies a unique
position within worldwide criminal procedure. It is a permanent body, and
therefore unlike the ICTY, ICTR, Nuremberg tribunal, or any of the other ad hoc
courts. While it shares its supranational character with the United Nations, it
stands separate and apart from the UN. Within the bounds of the express
authority conferred on it by the Rome Statute and the indulgence of its member
states, the ICC enjoys a rare freedom to develop its own procedural jurisprudence
and custom. As the most visible institution of its kind, independent from the
dictates of any particular nation, legal tradition or culture, the ICC constitutes an
ongoing experiment. As such, it may prompt nations considering procedural
reforms to follow its example. The more fundamental question, however, is
whether the ICC is itself merely a reflection of a much broader reform movement.

VI. WHY IS THIS HAPPENING?

All of these modifications of criminal procedure might be entirely
unconnected and coincidental, but if they are, it is surprising that such different
legal traditions have adopted so many common features. Instead, this movement
may reflect a growing consensus about the desirability of certain procedural
processes, or disenchantment with others, or both. Or, it may be prompted by the
examples of the ad hoc tribunals® and those nations that engaged in reform
efforts relatively early. If the convergence is deliberate, is it motivated by a new
unified view of what criminal procedure should be? If so, where did that unified
view originate, and what is it? Is this convergent trend likely to continue, to
change direction, or to end?

Given the connectedness of the economies, peoples, and political
leadership of developed nations, it is impossible to believe that procedural
changes begin and grow in a vacuum. As the strong walls of legal sovereignty,
which had been left relatively intact by the world community, crumbled with the
creation of the World War II tribunals and the United Nations, invading notions of
“international norms” gained stronger footing in countries that previously had paid
little heed outside of diplomatic circles to what other nations were doing.
Whether the exchange of social and popular culture through television, instant
news, increased travel, or trade prompted the spread of legal culture or merely

BlSee SAFFERLING, supra note 18, at 220 (stating that judges are more than passive
“umpires” and closer to those of Continental systems).

B260e LUBAN ET AL., supra note 1, at 137 (noting that decisions of supranational criminal
courts “provide a growing source of analysis and guidance from which a universal code of
criminal procedure may one day emerge”).



740 Arizona Journal of International & Comparative Law Vol. 27, No.3 2010

expedited it, the impact of globalization must have played a significant part in
propagating reform.”>

Some have argued against the establishment of a universal system of
criminal procedure,”> while others have promoted the idea.”® Richard Vogler
describes his opposition:

The first principle I would like to propose is the abandonment of
the impractical dream of discovering the universal laws of
motion of criminal procedure through the application of
scientific method. This project, still very much alive in the
conferences of the Association Iniernationale de Droit Pénale
(AIDP), is linked to a Positivist agenda which has long been
discredited in most disciplines. It represents a yearning for the
creation of a universal code of criminal procedure which could
be applicable across the globe and which would enable us all to
coordinate our efforts in the collective defence against crime.
This ambition, which was central to the early scientific
endeavours of comparative criminal justice, is still exercising its
powerful fascination, most notably in the elegant and thoughtful
work of Delmas-Marty (2003).

It has encouraged the creation of pan-European
projects at the level of criminal justice, such as Corpus luris,
Eurojust and the office of the European Prosecutor. It has
developed a new impetus from the foundation of the
international tribunals which has renewed enthusiasm for the
elaboration of a truly universal procedure.”®

It may well be that a universal approach to criminal procedure is a
Utopian dream we are incapable of achieving, and one that is not, in any case,

B38ee id. at 136 (stating that “one result of an increasingly interconnected world ... is a
clear trend toward harmonization, if not actual convergence, among the various legal
systems around the world”); see also Linda S. Mullenix, American Exceptionalism and
Convergence Theory: Are We There Yet?, PAPERS OF THE INT’L ASS’N OF PROCEDURAL
LAwW, 2009 TORONTO C ONFERENCE 1, 1 (2009), available at
http://www.iap12009.org/documents/2aLindaMullenix_000.pdf (last visited Sept. 19,
2010); Samuel P. Baumgartner, Civil Procedure Reform in Switzerland and the Role of
Legal Transplants, PAPERS OF THE INT’L ASS’N OF PROCEDURAL LAw, 2009 TORONTO
CONFERENCE 1, 1 (2009) available at
http://www.iapl2009.org/documents/2aSamuelBaumgartner.pdf (last visited Sept. 19 2010)
(“[T]here is bound to be some convergence of rules and approaches across legal cultures as
various forms of international interaction increase.”).

B4See VOGLER, supra note 61, at 277.

255ee, e.g., SAFFERLING, supra note 18.

256VOGLER, supra note 61, at 277,



Innovation or Renovation in Criminal Procedure 741

desirable. The mere existence of region-wide efforts like Corpus Juris, as Vogler
says, reflects the “yearning” for universality, but success or failure in the
implementation of these smaller-scale projects will portend the future of broader
ambitions. Assuming that historical, cultural, and political obstacles prove too
great to overcome in realizing a completely unified procedure, striving for that
goal may nevertheless reveal workable combinations previously considered
incompatible.”®” If one or several hybrid, adversarial/non-adversarial constructs
are seen to succeed in practice, that success will encourage further
experimentation and foster a greater willingness to consider new procedural
schemes. Partial success, as in the Italian reforms, will discourage some,
encourage others, and cause still more to proceed cautiously.

The ad hoc tribunals, especially the ICTY and ICTR, were brave
attempts to fashion a compromise procedure that would be essentially adversarial,
but with sufficient vestiges of a non-adversarial approach to allow participation
and acceptance by judges, defendants, victims, and attorneys from those
traditions. Despite the attractiveness of the adversarial model, or perhaps because
the model was championed by advisers and advocates in the English-speaking
world, modifications have been necessary to curb the abuses so prominently on
display in the trial of Slobodan Milosevic, a spectacle that lasted four years and
was incomplete at the time of his death.®® Creation of a procedural regime
without lay judging and including the possibility of pleading guilty may have
promised increased efficiency, but it was a promise unfulfilled. ICTY trials have
been lengthy, due in part to the unfamiliarity of civil law judges with the practical
workings of adversarial rules,259 but also due to inherent inefficiencies in such a

>

BTCf. Mullenix, supra note 253, at 1 (stating that the convergence of American common
law and civil law systems may occur despite “peculiarly American resistance to theoretical
concepts or foreign norms” and because of “the U.S.’s ready embrace of pragmatism and
&I;actical solutions™).

Marlise Simos & Alison Smal, Slobodan Milosevic, 64, Former Yugoslav Leader
Accused of War Crimes, Dies, N.Y. TIMES, Mar. 12, 2006, at § 1, 34, col. 1, available at
http://topics.nytimes.com/topics/reference/timestopics/people/m/slobodan_milosevic/index.
html; VOGLER, supra note 61, at 282-83.
25See VOGLER, supra note 61, at 281 (noting that ICTY trials typically last for a year). No
doubt, the nature of the crimes being tried in the ICTY hindered efforts at speedy
prosecution. Much of the oral testimony must be translated, and while this is done
simultaneously, corrections sometimes must be made and clarifications sought, all of which
contributes to delay. Much of the testimony revolves around persons and events
considerably removed in time from the actual trial, and that evidence is obscured by the
unavailability of records and witnesses, in addition to the loss of detailed memory. Events
under discussion occurred in a distant part of Europe, making it time-consuming to obtain
any supplementary materials or witnesses. To the extent that witnesses are reluctant, due to
fear of retribution or security concerns, the usual flow of testimony may be difficult to
achieve or sustain. Lawyers unskilled in direct and cross-examination experience more
difficulty eliciting testimony. All of these factors slow the adversarial trial process, a
process that is inherently cumbersome and inefficient.
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system of adjudication. Political considerations and a certain lack of cooperation
by affected states also have contributed to the slowness of the process.”® These
influences are unlikely to be present in the reformed systems of individual nations,
although other obstacles to efficiency undoubtedly will remain. In the context of
the ad hoc tribunals, the inefficiencies of the adversarial model gradually resulted
in resort to more non-adversarial, inquisitorial modes of practice.”®  This
experience is mirrored in the Italian criminal procedure reforms designed to
introduce an adversarial characteristic into a traditionally inquisitorial system. As
with the ad hoc tribunals, the Italians have struggled to find ways to cope with the
inefficiencies of their reformed system.”®

Adversarial trials are essentially an expression of preference for control
by the individual rather than the state.’® Given the history of the founding of the
United States, it is hardly surprising that the adversarial model flourished in this
country. The central government was not to be trusted; sturdy individualism, at
first a practical necessity, became the national ideal. Movement among legal
systems toward an adversarial view of adjudication may be a reflection of the
growth of individualism in other countries, or a concurrent disillusionment with
government-controlled systems regarded as inherently corru64pt and suspect. If so,
the continuing attractiveness of adversarial procedures2 is assured among
countries in which strong government control at the expense of the individual
exists, and reform is likely to be accelerated by dissatisfaction with social or
economic conditions attributable to the political leadership or form of
government.

One may wonder why this impulse for a more active role in the criminal
justice system has not been widespread in the past. The answer lies in the vastly

20See VOGLER, supra note 61, at 280-81.

%! 5ee ANTONIO CASSESE, INTERNATIONAL CRIMINAL LAW 387 (2003) (need to speed up
proceedings has been the “primary rationale” for change from adversariness to more
inquisitorial features); VOGLER, supra note 61, at 281-82 (explaining that various factors
led to significant “drift” away from the adversarial).

%26e¢ Van Cleave, supra note 87, at 304 (stating democratic reforms made trial “more
complicated and time-consuming”).

23Richard Vogler notes, for example, that “the historic shift of European criminal justice
towards increased due process has been a natural and continuing tendency in a democratic
environment.” CRIMINAL PROCEDURE IN EUROPE, supra note 160, at 11. This is not to say,
of course, that adversarial processes are more likely to produce “due process.” To the
extent that they vest more control in those they seek to judge, they will present a more
attractive alternative to justice dispensed exclusively by legal professionals and
representatives of the government. .

%%The adversarial model continues to dominate the reform movement. CRIMINAL
PROCEDURE IN EUROPE, supra note 160, at 11 (stating adversarial methodology has
dominated ideologically during the last decades of the 20" century and the first years of the
present century). According to Richard Vogler, in continental Europe, the “drive towards
adversariality” has been “remorseless.” Id. at 12. He notes that it also has spread through
diverse regions of the world. Id.
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increased access to information that only recently has been available. Not so long
ago, the legal doings of other nations were known primarily to the
“knowledgeable elite” of societies, and not to the ordinary citizens or even to most
lawyers and judges. American popular culture, complete with its images of trials
in which juries decide cases presented by lawyers working for their clients instead
of collaboratively, has spread ever more widely as Hollywood continues its love
affair with the exaggerated drama of the American courtroom. The average
American probably has never seen a foreign film or television program—even
with the advent of satellite channels—that depicts an inquisitorial criminal trial. If
an American does see a foreign trial, it is likely to be in a British film in which
wigged and robed advocates with accents play out a trial procedure already
familiar to the viewer. People in non-English-speaking countries, however, have
no trouble finding depictions of the adversarial trial, or at least a romanticized
version of it.*® Precisely because it is a romanticized version, neatly concluded in
fifty minutes or less and in which justice virtually always is done even against
terrible odds, foreign lawmakers may be excused for turning to that model for its
attractive features, but without a full appreciation of its shortcomings.

For many of the same reasons, the jury system is well known and widely
admired. Would the average citizen prefer to be judged by a professional judge
who is a political appointee or government civil servant, or by a panel of like-
minded citizens? The allure of a jury system is only enhanced by the opportunity
it presents to participate in some significant way in important decision-making.
The jury is a democratic institution precisely because it gives Everyman a
temporary role in the application of criminal justice; it makes the juror a judge-
for-a-day.

Whatever its genesis, the movement toward increased use of adversarial
processes—and perhaps any significant movement—faces roadblocks that will be
very difficult to overcome in the short term, and may prove insurmountable. As
noted, the inefficiencies inherent in the system, the indirect and counter-intuitive
method of searching for the truth involved in a cumbersome direct and cross-
examination system; the seeming relegation of truth-finding to secondary
importance, and the need for complex evidentiary rules to protect juries from
undue prejudice and unreliable evidence, all become apparent only after
adversarial procedures are adopted. Whether the challenges of operating under an
adversarial model outweigh the benefits of giving the affected parties a measure of
control remains to be seen, and that cost/benefit analysis undoubtedly will produce
variations in systems trying to adjust to a new method of adjudication, including

*5When 1 have taught in Austria, my Austrian students always are familiar with the
American style trial through television and movies. Most of them, though, have never seen
an Austrian criminal trial and have only a vague idea how it would look. It is ironic that an
American law professor would have viewed more Austrian criminal trials than a law
student from that country.
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total abandonment of the effort in some countries.**

As a result of these experiments shifting toward adversariness, a kind of
composite hybrid model has emerged. It bears distinctive inquisitorial aspects: a
pre-trial investigative phase conducted by a separate magistrate or prosecutor
supervised by an investigating magistrate; an emphasis on truth-finding, including
broad disclosure or discovery measures; a significant degree of participation by
the trial judge, but with deference to the parties’ rights to direct the proceedings;
some reliance on written forms of evidence, with more pre-trial disclosure to the
judge of evidence to be used at trial; and expansive review powers by appellate
courts.’’ Exclusionary rules may exist, but are subsidiary to the truth-finding
function. The lawyers’ primary responsibility is to serve the ends of justice, rather
than trying to “win” an adversarial contest on behalf of their clients.

The composite sketch also would contain adversarial elements not
previously included in the inquisitorial model. Most visible is the significant
control the parties exercise over the trial, including introduction of evidence by
direct and cross-examination of witnesses they choose. Increasingly, but not in
the international tribunals,®® lay judges are being installed, sometimes even
independent, British-style juries, a distinctly democratizing reform measure. In an
effort to expedite the movement of cases through courts, various forms of
summary disposition, including plea bargaining, are allowed.”®

Is it possible, or desirable, to seek to develop from this hybrid composite
model a universal method of criminal investigation and adjudication?””® Clearly,

26See VOGLER, supra note 61, at 283 (2005) (noting that there was a “radical
strengthening” of inquisitorial features of ICTY proposed in wake of Milosevic
prosecution). Some adjustments of balance were made by the ICC, based on the experience
of the ICTY and ICTR. Essentially an adversarial trial procedure, the ICC model includes
compensating inquisitorial features. See CASSESE, supra note 261, at 387.

267See, e.g., CASSESE, supra note 261, at 386-87; VOGLER, supra note 61, at 282-83
(discussing adoption of inquisitorial procedures by ICTY).

268 Spe SAFFERLING, supra note 18, at 216 (noting that the use of a jury in an international
criminal court is “entirely out of the question”).

2This necessary component of adversarial procedures will prove especially unattractive to
many. Richard Vogler explains:

One of the most persistent critiques of the introduction of more
adversariality is that the emphasis on the trial encourages compensatory
moves towards the use of the guilty plea, plea bargaining and an
expedited pre-trial, in which outcomes are achieved by negotiation
between the parties rather than by hearing in open court.

CRIMINAL PROCEDURE IN EUROPE, supra note 160, at 14.

2MChristoph Safferling believes such a universal procedure is possible and can be derived
from widely accepted human rights norms. See generally SAFFERLING, supra note 18. His
proposed construct bears a marked resemblance to that adopted by the ICTY and ICC. Id.
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there are great advantages to be gained in achieving uniformity in crime-control
measures. And to a considerable degree, the intertwining of cultures in the
Information Age homogenizes popular national understandings and expectations
of what a justice system should be. However attractive it may be, the
implementation of a uniform system invariably meets the reality that has been
experienced in Italy and by the ICTY and ICTR, and can be expected in the
cc.m Imagine how much more pronounced that challenge must be when
individual, sovereign states, e.g., China, attempt to align with a world model not
of their making, and ill-suited to their national legal ethos.

English is the current lingua franca, but there is no widespread
movement to replace local languages. The Euro has become a regional currency,
but even within the European Union, some members cling to their traditional bills
and coins. Most of the world uses metric measurements, but the United States and
others stubbornly refuse to cede the foot, yard, pound, and gallon. Adoption of a
universal language, currency, and system of measurement also would facilitate
trade and travel, but the costs in national pride, tradition, and political capital still
outweigh these benefits. In the same way, nations may adopt some reforms in
imitation of the Italians®”* or the international tribunals, but will not, and should
not, insist on a truly uniform, universal method of investigation and
adjudication.”” To the extent that developed countries are reform-minded, they
seem to be considering—and often selecting from—the adversarial hybrid menu
that currently is in vogue. But their selections vary considerably, as does the
success they achieve in integrating the chosen reforms into their own firmly

at 366-79.

2'That same reality may explain why the United States did not embrace the tenets and
processes it created with the Nuremberg tribunals, but other nations did. See generally

Leila Nadya Sadat, The Nuremberg Paradox, 58 AM. J. CoMp. L. 151 (2010) (arguing that
the French readily accepted the “internationalization” of criminal law due to its
compatibility with their legal tradition, while the U.S. did not follow its own example
because it was inconsistent with American law, legal philosophy, and politics).

"The Italian reforms have served as an example for the rest of Europe. See CRIMINAL
PROCEDURE IN EUROPE, supra note 160, at 13 (stating Italian reforms “watched with the
greatest interest by the rest of the continent).

B Contra SAFFERLING, supra note 18, at 378-79 (2001):

False adherence to domestic legal cultures that emerged for certain
political and historical reasons helps no one. Instead, there must be a
profound rethinking of domestic legal systems with a look at the
necessities of such a young and sensitive legal order as international
criminal law. Certainly a case-to-case development as attempted by the
ICTY can be considered inevitable. Nevertheless, in order to avoid
embarrassment of states and individuals, this must take place within a
solid theoretical consensus.

Id
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entrenched systems.””* If China, Argentina, and Italy prefer adversarial
procedures, they certainly will not take the same form, or be embraced with the
same enthusiasm in each of those countries.

Reform is not doomed to failure. An increased measure of consensus on
principles can be achieved, but as the Italian and ICTY examples have shown,
real and practical reform requires patience and persistence, and a willingness to
adjust the reform measures when time and experience reveal incompatibilities.
Important benefits can be realized in the effort to find common ground, but that
good must not be sacrificed in the quest for the perfect. Transplantation is a tricky
business in law, as in other human organs.

2"*Richard Vogler noted the same limitations while arguing that universality is a notion
based on false positivist premises:

[W]hilst the new international regimes of criminal justice are to be
welcomed and whilst the underlying traditions of criminal justice are
truly universal, it remains a matter for each nation to develop its own
particular regime in accordance with local traditions and bearing in
mind the guiding principles of procedure.

VOGLER, supra note 61, at 285.



