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VOLUME 20 OCTOBER 1983 NUMBER 5

HOUSTON LAW REVIEW

LEGAL REMEDIAL ALTERNATIVES FOR
SPOUSE ABUSE IN TEXAS

Gerald S. Reamey*t

I. INTRODUCTION

A. Abuse Defined

"Assault" and "abuse," although often legally indistinguish-
able, have quite different connotations. Texas law has long defined
assault as a criminal act without reference to the circumstances
surrounding it. 1 The definition of abuse, on the other hand, incor-
porates surrounding circumstances. Texas law identifies abuse as
violence used by one person against another who stands in a spe-
cial relationship to that person. Thus, the feature that distin-
guishes abuse from assault is the relationship between the victim
and the assailant. Wife abuse, husband abuse, child abuse, and
abuse of the elderly are the most visible and recognized types of
abuse.2

Although the terms "wife," "husband," and "spouse" indicate
a formal, legal relationship between cohabitants, any useful discus-
sion of abuse extends to any persons living together in an arrange-

* Assistant Professor of Law, St. Mary's University School of Law, BA., Trinity Uni-

versity, J.D., LL.M., Southern Methodist University.
t The author gratefully acknowledges the assistance of the National Clearinghouse on

Domestic Violence and Ms. Lisa Lerman, former staff attorney for the Center for Women
Policy Studies, for providing invaluable resource material and Associate Dean Walter W.
Steele, Jr., of the Southern Methodist University School of Law, for editorial assistance and
guidance.

1. TFX. PENAL CODE ANN. §§ 22.01-.08 (Vernon 1974).
2. Child abuse and elderly abuse are, respectively, the first and latest forms of abuse

to have produced public reaction. Much has been done in formulating legal responses to
child abuse. See, e.g., Tx. PENAL CoDE ANN. § 22.04 (Vernon 1974). Far less has been ac-
complished in preventing abuse of the elderly.
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ment that removes them from the traditional concept of criminal
assault by one stranger on another. In Texas, family violence has
been defined in the newly enacted Family Protection Act as "the
intentional use or threat of physical force by a member of a family
or household against another member of the family or house-
hold . . . ."s This definition realistically avoids the term "wife-
beating" as too simplistic a description of abusive relationships.
Instead, the Act encompasses the presently recognized range of as-
saultive conduct within both formal and informal family units.

B. Focus and Methodology

Of the various kinds of abuse described, spouse abuse has re-
ceived the least attention in relation to its frequency. Therefore,
this study and the recommendations made in it address only abuse
between adult cohabitants of similar ages. For the purpose of this
study, the sex of the victim will play no distinguishing role. Wife
abuse is, of course, considerably more common than husband
abuse,4 but either brand of assault occurs with enough frequency
to warrant consideration.5

In discussing abuse, commentators tend to stress the evolution
of social attitudes from the righteous defense of a husband's right
to beat his wife to present concern for a social problem of consider-
able magnitude.' However, this study will focus on the civil and
criminal legal alternatives available in Texas for dealing with
abuse and will consider how current and proposed systems may
protect victims more effectively and deter abusers.

This study will rely on empirical studies because such observa-
tions can reveal the direction legal systems should take and
pinpoint the flaws and shortcomings in present legal responses to
abuse. Although some of these observations merely acknowledge
apparently irremediable systemic deficiencies, on the whole they

3. Tsx. FAM. CODE ANN. § 71.01(b)(2) (Vernon 1979).
4. Domestic Violence and Legislation with Respect to Domestic Violence: Hearings

on S. 1728 Before the Subcomm. on Child and Human Development of the Senate Comm.
on Human Resources, 95th Cong., 2d Sess. 18 (1978).

5. Straus, Wife Beating: How Common and Why?, 2 VICrMOLOoy 443, 447-48 (1978).
6. See, e.g., Straus, supra note 5, at 444; Taub, Ex Parte Proceedings in Domestic

Violence Situations: Alternative Frameworks for Constitutional Scrutiny, 9 HOFSTRA L.
REv. 95, 97 (1980); Comment, Spouse Abuse: A Novel Remedy for a Historic Problem, 84
DICK. L. REv. 147, 150 (1979) [hereinafter cited as Comment, Spouse Abuse]; Comment,
Wife Beating: Law and Society Confront the Castle Door, 15 GONz. L. REv. 171, 173
(1979) [hereinafter cited as Comment, Wife Beating].

[Vol. 20:12791280



SPOUSE ABUSE

form the essential background for possible reform.

C. The Scope of Abuse

The difficulty of assessing the extent of spouse abuse increases
the difficulty of finding an effective legal remedy. Abuse, like rape,
is far less likely to be reported than other crimes.7 Any reported
statistical incidence rate probably represents only a fraction of the
actual number of abuse cases. In addition, spouse abuse is hard to
define in any meaningful statistical manner because of the variety
of forms it takes. Some social scientists have established a violence
scale for measuring more accurately the kinds and degrees of abuse
reported.8 This is an important methodological advance, although
inaccuracies in reporting continue to plague data collection con-
cerning abuse.

Law enforcement agencies are probably the most common
sources of information about abuse. Unfortunately, there is no uni-
form reporting system for gathering even fundamental information
about abuse. Those reports which are taken are often colored by
the police officer's perception of the problem and the lack of a
clear-cut definition of abusive conduct. Pushing, shoving, slapping,
and similar acts may be abuse to one officer and normal communi-
cation to another. Medical service agencies, another potential
source of information, are not required to report suspected spouse
abuse as they are child abuse. However, even if that data were
available, Texas has no central information gathering agency. In
spite of the failure to document incidents of abuse adequately, the
available information shows a need for immediate action. The lack
of an adequate information gathering system itself suggests the
monumental proportions of the problem.'

7. Comment, Wife Beating, supra note 6, at 174.
8. Straus, supra note 5, at 448.
9. One of the most widely quoted studies on the incidence of abuse concluded from a

sample of 2,143 couples that approximately 1.8 million American wives are abused by their
husbands on a yearly basis. Id. at 445. For purposes of this study, only acts carrying a high
risk of serious injury to the victim were considered. When one takes into account the under-
reporting tendencies in this kind of study, statisticians estimate that fifty or sixty percent of
all couples experience some level of abuse, rather than the twenty-eight percent who re-
ported it. Id. at 447. If this estimate is correct, approximately twelve million wives can ex-
pect to experience abuse from their husbands. Other studies have estimated that one-third
to one-half of married women have been subjected to spousal violence. Taub, supra note 6,
at 95. Another researcher estimated that from one million to twenty-eight million women
are battered. Comment, Wife Beating, supra note 6, at 174. These estimates suggest that
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The unavailability or unreliability of statistics on the inci-
dence of spouse abuse in Texas is largely due to a historical indif-
ference to abuse as a major social concern. It is clear, however, that
the number of cases of spouse abuse in Texas alone may be in the
millions.

II. THE NATURE OF SPOUSE ABUSE

Before turning to a discussion of the three broad categories of
legal remedies for abuse and their respective levels of adequacy,
one must have some understanding of the circumstances of abuse.
To combat abuse, one must appreciate its character, participants,
and impact.

A. Violent Abuse

Statistics from the 1978 Uniform Crime Reports for reported
murders and non-negligent homicides in which a husband or wife
was the victim indicate that 4.3 % of the men killed nationally were
killed by their wives. 10 For the same year, 5.6% of the women
killed died at the hands of their husbands.1" These percentages
mean that approximately 804 husbands were killed by their wives
and 1047 wives by their husbands.1 2 In all, over 1850 spouses' were
killed by their partners.13

The incidence of spousal homicide in Texas is difficult to de-
termine because of the way statistics are reported, but some fairly
accurate guesswork may be attempted. In 1978, 1853 murders and
non-negligent manslaughter crimes were reported in Texas.14 An
extrapolation of national percentages indicates that approximately
183 people were killed by their mates in Texas during 1978.15 The

abuse is dangerously close to being the rule rather than the exception.
10. CRIMINAL JUSTICE CENTER, U.S. DEP'T OF JUSTICE, SOURCEBOOK OF CRIMINAL JUS-

TICE STATISTIcs-19S0, at 312 (1981) [hereinafter cited as SOURCEBOOK-1980].

11. Id.
12. Id.
13. Id. See also Fields, Representing Battered Wives, Or What to Do Until the Police

Arrive, 3 FAM. L. REP. (BNA) 4025, 4027 (Apr. 5, 1977).
14. SOURCEBooK-1980, supra note 10, at 306.
15. Id. at 312. In 1977, the Texas Department of Public Safety extracted its own data

of crime in Texas before the information was further distilled for inclusion in the national
statistics. See TEx. DEP'T PUS. SAFETY, CRIME IN TEXAS (1977). Those figures more accu-
rately reflect the scope of spousal homicide in Texas. A total of 159 homicides occurred
involving husbands and wives. Id. at 17. Another 48 involved common-law marriages, and 14
former spouses died. Id. Boyfriends and girlfriends accounted for an additional 21 deaths.

[Vol. 20:12791282
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expansion of the definition of "spouse" to more realistic parame-
ters would increase dramatically the number of people included.

These deaths-the most concrete evidence of spousal
abuse-demonstrate the significance of the problem. Clearly, most
of the deaths do not occur as the result of the first abusive epi-
sode.16 One may logically assume that each death represents the
culmination of many assaults.

Spousal assault is far more common than spousal homicide. In
1969, Mulvihill and Tumin examined the records of nearly 1500
aggravated assaults for, among other factors, the personal relation-
ship between the victim and offender.17 Aggravated assaults be-
tween husbands and wives, whether the marriage was formal or
common law, accounted for 9.4% of the total, and an additional
2.9% were attributed to those in a relationship defined as "par-
amour."1 8 Not surprisingly, the same study revealed that 26.3% of
all aggravated assaults occurred in the home, an environment sur-
passed only by the street as the scene of such assaults.10

In 1978, police reported aggravated assaults numbering 28,475
in Texas20 and 534,592 nationally.,1 The figures of Mulvihill and
Tumin, when applied to these reported offenses, indicate that as
many as 3787 aggravated assaults between spouses or cohabitants
could have occurred in Texas during the same year, and as many
as 71,233 nationally for that period.22

One must remember that these figures, as high as they are,
reflect only those offenses known to police and may not always re-
flect the seriousness of the assault. Since underreporting is com-
mon in spouse abuse,23 figures on aggravated assault between
mates may be highly inaccurate.24

Id. Altogether, 242 people were killed by someone with whom they had experienced tie3 of
affection or marriage at some time. Id.

16. Taub, supra note 6, at 96; Comment, Spouse Abuse, supra note 6, at 156.
17. CmminAL JusT7cE CENm_, U.S. DEP'T op JusnCF, SouC nooK o Ciuma. Jus-

TICE SrATncs-1973, at 197 (1973) [hereinafter cited as Sotmc~xooK-1973j.
18. Id.
19. Id. at 196.
20. SouRcEsooK-1980, supra note 10, at 306.
21. Id. at 308.
22. Sou cEBooK-1973, supra note 17, at 197.
23. Straus, supra note 5, at 447.
24. A recent and alarming study of spousal assaults in Kentucky indicates that 4.1%

of the married women in that state experienced severe abuse during the 12 months preced-
ing the study. Over 33,000 wives or cohabitating partners experienced assault that would
constitute aggravated assault or class A misdemeanor assault in Texas, and nearly 70,000
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B. Nonviolent Abuse

The most common form of nonviolent abuse is verbal. Purely
verbal abuse, without any element of threat or incitement to a
breach of the peace, cannot be regulated without conflict with first
amendment protections.25 The Texas Penal Code specifically ex-
cludes as justifiable the use of force in response to verbal provoca-
tion alone.28 Although verbal abuse is not subject to civil or crimi-
nal sanctions, such verbal abuse nevertheless may lead to physical
abuse.

A more tangible form of nonviolent abuse involves interfer-
ence with property rights of the victim. This kind of abuse can
literally strip away the financial resources of the victim, effectively
bar costly legal remedies, and break down the victim's desire to
pursue any action against the abuser. Interference with property
rights can range from squandering community income to destruc-
tion of property.

C. The Profile of Abusive Spouses

A character profile of potential abusers is invaluable in assur-
ing that these people and their victims will be identified and
steered toward the legal resources created to assist them. Again,
the contradictory data available suggest the need for additional
information.

Dr. F.G. Bolton, Jr., a social scientist who has done considera-
ble work in the field of spouse abuse, characterizes abusive families
as of predominately lower socioeconomic status.2 7 Dr. Bolton's the-
ory of economic factors as a dominant feature of violent families is,
however, contradicted by other researchers, who contend that
spouse abuse transcends class and ethnic barriers, with profession-
als contributing as much to the problem as unskilled workers.25

One recent study reveals that a simple characterization of

Kentucky women are estimated to have been severely abused at some time. M. SCIXULMAN, A
SURVEY OF SPousAL VIOLENCE AGAINST WOMEN IN KENTUCKY 13-15 (1979).

25. Cf. Brandenburg v. Ohio, 395 U.S. 444, 446-49 (1969) (holding Ohio Criminal Syn.
dicalism Act unconstitutional on first amendment grounds because it failed to distinguish
between mere inflammatory speech and incitement of imminent lawless acts),

26. TEx. PENAL CODE ANN. § 9.31(b)(1) (Vernon 1974).
27. Bolton, The Domestic Violence Continuum: A Pressing Need for Legal Inter-

vention, 66 WOMEN LAW. J. 11, 13 (1980).
28. Hamlin, The Nature and Extent of Spouse Assault, 1978 VICTIM ADVOC. 10, 14;

Comment, Spouse Abuse, supra note 6, at 149.

[Vol. 20:12791284
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abusers is impossible.29 Nonwhites, urban families, and younger
families experienced spousal violence more often than other
groups, but all classes, races, and backgrounds were represented.30

Eleven percent of the women surveyed from lower income groups
reported some violent incident during the past twelve months.-3

Ten percent of women with family incomes between $15,000 and
$24,999, and eight percent of women with family income of $25,000
or more, reported such incidents.3 2 These figures show little corre-
lation between income and violence. Education levels produced
even more surprising results. The same study indicated that fewer
acts of spousal violence occurred in families in which the husband
had an eighth grade education or less than in those families in
which the husband had finished high school or college.-"

If these characterizations reflect the true breadth of spouse
abuse, no quick solution will emerge from concentration on either
free urban legal services or formalized, expensive equitable proce-
dures. Rather, the legal alternatives must reflect the diversity of
the people involved.

D. Characteristics of Spouse Abuse

Factors frequently present in abuse situations also provide
guidance for legal solutions. The first of these factors is that an
incident of domestic violence is unlikely to be reported to police.-
The refusal to report abuse may indicate a lack of confidence or
trust in the ability of the police to handle the situation, a reluc-

29. h SCHULMAN, supra note 24, at 17.
30. Id.
31. Id.
32. Id.
33. Id. Stereotypical conceptions about spouse abusers seem inaccurate in light of

these results. The study concluded:
The collective portrait of the abusive and violence.prone family is hardly distin-
guishable from the profile of the average family on the street. While there is some
tendency for these families to be urban, young, and nonwhite, violence-prone fam-
lies are found across the broad social spectrum-middle clas and lower clam,
nonwhite and white, urban and rural.

Id. at 18.
34. Id. at 36. Kentucky abuse victims who indicated a very high incidence rate re-

vealed that only 9% of the incidents were reported to police. Nonwhite and lower-income
victims filed reports more than twice as often as other victims surveyed, a fact that might
explain the stereotypical view of the likelihood of abuse in those claase Since the Kentucky
survey dealt only with abused women, there is no indication of how many abused males fail
to report abuse, but the figure may well exceed that of the nonreporting females. Id.
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protective order, but it has a far more important function. It
finally provides police the statutory authorization to arrest those
who violate a protective order rather than relegating enforcement
to contempt proceedings. Whether police agencies will increase en-
forcement in abuse cases because of this amendment remains to be
seen, but the law is now procedurally complete.

The Texas law instituting protective orders already had one
necessary predicate to unsupervised enforcement by the police.
The statute required all municipal police departments and sheriffs
to establish procedures to insure that officers have access to the
names of persons protected by such orders.2 20 This requirement
heightened police sensitivity to abuse cases and insured the availa-
bility of vital information to the officer in the field. Procedures en-
abling officers to contact judges or court personnel supervising pro-
tective orders would improve this data flow. Judges are commonly
called upon to set bonds and arraign prisoners at inconvenient
times; only slight additional attention is needed to provide the ju-
dicial supervision necessary to enforce these orders.

IV. CONCLUSION

The primary purposes of legal remedies to spouse abuse
should be deterrence, protection, and compensation, in that order.
In achieving these goals, no single alternative examined provides
completely effective relief.

To be effective, the chosen remedy must also be readily availa-
ble. Therefore, procedure must complement the substantive goals
of any legal mechanism designed to aid victims or combat abuse.
Although laws requiring numerous hearings, service of citation, for-
mal pleadings, and professional counseling may further desirable
goals, they also nullify the remedy for many abuse victims who
cannot afford such procedures. While not every remedy need be
available to every victim, every victim should have access to suffi-
cient and comprehensive relief from abuse. That goal is far from
being realized.

The goals of economy and effectiveness suggest that priorities
should be assigned to abuse remedies. If possible, the law should
deter the potential abuser, and this focus must remain primary.
Where deterrence fails, as it must in some cases, effective protec-

220. TE). F . CODE ANN. § 71.18 (Vernon Supp. 1982-1983).
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tion of the potential victim becomes paramount. If law and society
fail in these goals, compensatory and rehabilitative measures must
be available. The essential challenge is to provide legal systems
that are both effective and accessible.

Each remedial alternative bearing upon spouse abuse should
be strengthened, but particular attention should be paid to afford-
ing quick, sure, and readily available legal assistance to the vast
number of people affected by abuse. It is hard to imagine any
larger class of victims in such urgent need who have traditionally
received so little assistance from the law. The Family Protection
Act recognized that need in Texas, but one simple legislative
stroke cannot resolve a problem of the proportions of spouse
abuse.


