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FOUND THERE': A FRUSTRATED ANALYSIS OF LAW
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* Professor of Law, University of Arkansas at Little Rock School of Law. The
University of Arkansas at Little Rock School of Law provides funded summer research
assignments to perform research such as this article. J.D. from, and John M. Olin Law &
Economics Fellow at, Columbia Law School. B.A. and M.A. from the University of
Pennsylvania. Former judicial clerk on the United States Court of Appeals for the
Eleventh Circuit. Former attorney with the United States Department of Justice, the
United States Department of Treasury's Internal Revenue Service, and the United States
Senate Committee on the Judiciary. The author wishes to thank Professors Richard Peltz-
Steele and Pearl Steinbuch, for their guidance and input, and Cheryl Auster and the other
staff of The Scholar: St. Mary's Law Review on Minority Issues, for their wonderful mastery
of the contents of this article. See Mission, TiHE SCHOLAR: ST. MARY'S LAw REVIEW ON
MINORITY IssuEs, http://thescholarlawreview.org/ (last visited June 4, 2011). The mission
of The Scholar: St. Mary's Law Review on Minority Issues of "fighting for the rights of
legally disadvantaged and unrepresented minorities by exposing injustice and educating
the legal community" and its unrelenting commitment to "confront[ing] taboo and
controversial subjects because . . . there are too many important rights, liberties, and
livelihoods at stake to wait in silence for someone else to address them" uniquely suits the
placement of this article. Id. The Scholar: St. Mary's Law Review on Minority Issues'
website aptly quotes Martin Niemiller's famous caution to those silenced by fear or
indolence:

They came first for the Communists, and I didn't speak up because I wasn't a Commu-
nist. Then they came for the trade unionists, and I didn't speak up because I wasn't a
trade unionist. Then they came for the Jews, and I didn't speak up because I wasn't a
Jew. Then they came for me, and by that time no one was left to speak up.

Id. Cf. RICHARD J. PELTZ, TIME FOR A Toi-TiiER LAw ScuiooL: A RESEARCH PAPER FOR
'TiE ADVANCE ARKANSAS INSTITUTE 15, 27-28 (Feb. 3, 2011), available at http://
www.advancearkansas.org/storage/Peltz02-2011.pdf (discussing infringement on academic
freedom). Professor Richard Peltz is referred to as Richard Peltz-Steele in this Article for
those publications and interviews that occurred after he changed his name upon marriage.

1. LEwis CARROLL, THiROUGH TH-rlE LOOKING GLASS, AND WHAT AiICE FOUND
TH-ERE (Florence Milner ed., Rand McNally & Co. 1917) (1871).
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I. INTRODUCTION

Humpty Dumpty had a great fall.2

I am a law professor at one of only two law schools in the state of
Arkansas-the University of Arkansas at Little Rock School of Law ("Ar-
kansas Law-Little Rock"). As a law professor, I am a bit of an idealist.
I cherish the value of higher education and cling to the notion that educa-
tors are dedicated to the concepts of knowledge, improvement, and truth.
In this Article, I describe the events that have worked to undermine my
belief that these truths are self-evident throughout the academy. In par-
ticular, I discuss my thwarted attempts, as a member of the Admissions
and Readmissions Committees at my school, to review the admissions
files of students who were unable to succeed in law school. This attempt
to learn from our and their mistakes was met with resistance, in contra-
vention of good policy and the law.

Moreover, the administration's actions that prevented me from review-
ing relevant admissions files camouflaged the existing policy of admitting
a subset of applicants with very low LSAT scores, while failing to provide
adequate support services to ensure that some of these vulnerable stu-
dents have a reasonable chance of success. The tragic result is that at-risk
students are admitted to law school believing that they can succeed,
when, in fact, absent an effective systemic academic success program,
many will understandably and predictably fail to graduate. However,
these unsuccessful law students don't walk away with nothing to show for
their significant efforts; they are often saddled with debt, regrets, and
missed professional and personal opportunities.

2. Id. at 92.
3. The other school, also public, is the University-system described flagship-the Uni-

versity of Arkansas at Fayetteville. See, e.g., Position Announcement: Dean, School of Law
University ofArkansas, UNIV. oF ARK. ScHi. OF LAw, http://law.uark.edu/dean-search/posi-
tion.html (last visited June 23, 2011) (referring to both law schools). "The School of Law,
the older of the state's two law schools (the other residing in Little Rock) is located on the
flagship campus of the University of Arkansas system in Fayetteville." Id.
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LAW SCHOOL ADMISSIONS

II. DISCUSSION

A. A Modest Request
"That's all," said Humpty Dumpty. "Goodbye."4

Arkansas Law-Little Rock has the following rules for students who do
not perform well: A student will be automatically dismissed from the
school if "after completing two semesters of work at this school . . . the
student's cumulative GPA is less than 2.00 in all courses taken at this
school."' The Academic Rules provide that:

A student dismissed for academic deficiency ... may petition in writ-
ing for readmission . . . if either [t]he student's cumulative GPA is
1.80 or higher; or . . . the student has completed only two semesters
of law school work at this school and has earned at least a 2.25 GPA
in either semester.6

Similarly, if a student falls below a 1.5 GPA in the first semester, the
student will be dismissed. That student may apply for readmission if he or
she hadn't fallen below a 1.3 GPA.' In considering whether to change
some of these standards during the summer of 2010, the members of the
Readmissions Committee (the committee that considers whether failing
students should be given a second chance) were notified that the adminis-
tration had compiled the records of all students whose GPAs fell below
2.0 in their first semester during the period of 2003-2007 (the "Suspect
List"), as well as their subsequent failure rate. Almost all of these stu-
dents failed to graduate, as the Suspect List chart below shows.

As a member of the Admissions and Readmissions Committees-the
only member of both-I asked the law school administration for the Law
School Data Assembly Service (LSDAS) forms for each student on the
Suspect List. The LSDAS forms are the basic tools used by law-schools
in the admissions (and readmissions) process.' In making my request, I

4. CARRou, supra note 1, at 106.
5. [ARKANSAS LAW-Lrri ROCK] AcADE-Mic Ruunis 12 (2009), available at http://

ualr.edu/law/files/2011/06/SCAN1891_000.pdf.
6. Id.
7. Id.
8. LSDAS, UNIV. OF NOTRE DAMu, http://www.nd.edu/-prelaw/sdas.html (last vis-

ited June 4, 2011) (on file with The Scholar: St. Mary's Law Review on Minority Issues).
The Law School Data Assembly Service assembles data derived from candidates' tran-
scripts and LSATs. The LSDAS places grades from institutions with varying grade
point systems on the same scale to allow the law schools to evaluate all students on a
more or less equivalent basis. The Service combines information from all transcripts
you send, so credits that may not be computed in your current undergraduate GPA
will be calculated in the LSDAS report of your GPA. LSAT scores earned in the last
five years will be reported, as well as the averages of those reported. At the request of
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relied on the basic premise that we cannot make decisions about admis-
sions and readmissions policy without first investigating who failed to per-
form under our current standards. Moreover, examining the admissions
files of the subset of students who did not graduate is essential for learn-
ing whether (and, if so, how) the school failed the students in the admis-
sion or education process.

That is not to say that students may not have failed themselves. There
are several possible causes of failure linked to admission. It could be that
the school admitted students: (1) without the ability to succeed at any law
school; (2) with the ability to succeed at Arkansas Law-Little Rock, but
who weren't given the tools and/or training to succeed; (3) who could
have succeeded at another school but were poorly matched to Arkansas
Law-Little Rock; or (4) without the proper drive, notwithstanding the
ability and means to succeed. Institutions of higher education have a
strong obligation to ensure that they minimize-if not eliminate-catego-
ries (1) through (3)-particularly when the schools take significant sums
of money from these students and the public (which is the case at a state
funded institution). These schools also have some obligation to assist in
minimizing (4).

B. FERPA

The moon was shining sulkily,
Because she thought the sun

Had got no business to be there
After the day was done-

"It's very rude of him," she said,
"To come and spoil the fun!"'

Although I regularly review admissions and readmissions files, the ad-
ministration'o said that I could not examine the requested admissions
files for those students on the Suspect List because this information is

a law school the LSDAS analysis may also include an index score derived from the
GPA, the LSAT score(s), and the undergraduate school(s) attended.

Almost all ABA accredited law schools require you to register with LSDAS. Id.
9. CARROuL, supra note 1, at 61.
10. The limits of this term are not always well defined. Compare [ARKANSAS

LAw-Lrrriu ROCK] ORGANIZATIONAL CHART 15 (2010), available at http://ualr.edu/ad-
ministration/uploads/2010/09/AdminOrgUALR.pdf (presenting the organizational chart of
the law school), with Salary Schedule for faculty of Arkansas Law-Little Rock (June 4,
2011) (on file with The Scholar: St. Mary's Law Review on Minority Issues) (stating titles
and salaries of all law school faculty and staff). Three assistant Deans (as identified on the
organizational chart) are listed as "Research Associates" in the budget information pro-
vided to the state legislature.

64 [Vol. 14:61
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LAW SCHOOL ADMISSIONS

''private," even to me-a member of the faculty on both the Admissions
and Readmissions Committees.

The Family Educational Rights and Privacy Act (FERPA) provides stu-
dent records privacy guidelines for academic institutions seeking federal
funding." The Family Policy Compliance Office of the Department of
Education, which "manages FERPA compliance and provides policy gui-
dance" on FERPA states that "[e]ducation records may be released [to
the public] without consent if all personally identifying information has
been removed."1 2 Once this occurs, the information falls outside of
FERPA for the disclosure of student information to the public.13

The Department of Education recently promulgated regulations clari-
fying that the mere possibility that a student could be identified from
released information is not enough to prevent its release to the public
under FERPA; rather, in order for FERPA to apply, the records must be:

[L]inked or linkable to a specific student that would allow a reasona-
ble person in the school community . . . to identify the student with
reasonable certainty; or [ ] [the i]nformation [is] requested by a per-
son who the educational . . . institution reasonably believes knows
the identity of the student to whom the education record relates.14

Critically, the requirements of specific student and reasonable certainty to
preclude disclosure are not satisfied if the requestor could merely guess at
the possible identity or could narrow the possibilities down to a few po-
tential students." Indeed, FERPA specifically allows for the release of
redacted information to public organizations that conduct research for
educational organizations for the purpose of improving instruction.' 6

Importantly and perhaps obviously, however, the standard applicable
to the public does not govern faculty and administrators' access to stu-
dent information. School officials seeking access to students' files must
meet a much lower standard-that of a "legitimate educational inter-

11. 20 U.S.C. § 1232g (2006).
12. Letter from LeRoy S. Rooker, Director, FPCO, to Matthew J. Pepper, Policy An-

alyst, Tenn. Dep't of Educ. (Nov. 18, 2004), available at http://www.ed.gov/policy/gen/guid/
fpco/ferpa/library/nashville-tn2004.html (last visited June 4, 2011).

13. Id.
14. 34 C.F.R. § 99.3 (2009) (alteration in original) (emphasis added).
15. Richard J. Peltz, From the Ivory Tower to the Glass House: Access to "De-Identi-

fied" Public University Admission Records to Study Affirmative Action, 25 HARv. BL ACK-
LETTrER L.J. 181, 194-95.

16. See, e.g., JAY BEQUEITE & ADRAI NOBL s KIMBROUGi, LAWFULLY MANAGING
STUDENT RICORDS WITIIOUT VIOLATING PRIVACY RIGHTs 16 (2006). Incidentally, Adrai
Nobles Kimbrough currently works for the University Counsel referenced below.
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est"": "The Family Educational Rights and Privacy Act (FERPA) and
the [relevant Freedom of Information Act (FOIA)] permit education
records otherwise shielded from open records disclosure [i.e., FOIA,] to
be made available to teachers with a legitimate educational interest in
them."' 8

Defining the difference in the accessibility of educational records by
faculty versus the public at large has been litigated in Medley v. Board of
Education of Shelby County'9-one of the few cases construing FERPA's
reference to "legitimate educational interest."2 0 Medley was a school-
teacher.2 1 After students in her classroom complained of mistreatment,
she consented to the school installing cameras in her classroom to moni-
tor her teaching.22 She later made a Freedom of Information (open
records) Act-request for the videotapes "to use to evaluate [her] per-
formance, as a teacher, as well as the management of [her] classroom. "23
In a letter from the school's counsel, the school denied Medley's re-
quest. 24 The school asserted that the tapes were "education records,"
therefore, protected from release to her by FERPA.2 5 Medley filed
suit.2 6 The Attorney General issued an opinion agreeing with the
school.27 The trial court agreed with the Attorney General's opinion.2 8

On appeal, the appellate court reversed. In highlighting that the trial
court "disregarded Medley's status as a teacher and her purported inter-
est in viewing the videotapes." 2 9 The appellate court stated:

We believe the rationale of the Attorney General and the circuit
court in denying Medley's request is flawed. Although we agree the
videotapes in question are, in fact, "education records," we do not
believe Medley's request should be considered as made by "a mem-
ber of the public." Rather, Medley's request should be judged in
light of her position as a teacher.30

17. Family Educational Rights and Privacy Act (FERPA), U.S. DEP'T OF1 Ei:uc., http:/
/www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html (last visited June 23, 2011) (emphasis
added).

18. Medley v. Bd. of Educ., 168 S.W.3d 398, 401 (Ky. Ct. App. 2004).
19. 168 S.W.3d 398 (Ky. Ct. App. 2004).
20. Id. at 401.
21. Id.
22. Id.
23. Id. (alteration in original).
24. Medley, 168 S.W.3d at 401.
25. Id.
26. Id.
27. Id. at 401-02.
28. Id. at 402.
29. Medley v. Bd. of Educ., 168 S.W.3d 398, 402 (Ky. Ct. App. 2004).
30. Id. at 404.

[Vol. 14:6166 THE SCHOLAR
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Additionally, the court placed on the school the burden of justifying
the failure to produce the requested material: "the circuit court impliedly
found Medley's request was not made pursuant to a legitimate educa-
tional interest. . . . [The school] and the board did not fulfill their burden
of proof by establishing that Medley's interest [as an educator] was not
legitimate.""

Finally, the court dismissed the school board's pallid effort to bypass
the legitimate role of the judiciary by claiming that the school was the
sole arbiter of the meaning of legitimate educational interest:

The Board argues, "Medley's efforts to convert the permissive edu-
cator access provisions of FERPA and KFERPA into mandatory
Open Records Act access does indeed raise the prospect of the un-
dermining of the executive authority of the school administration by
way of judicial override of such authority." We note that a school
superintendent has the power to exercise general supervision over
the schools in his district. However, the outcome of this case does
not turn on the superintendent's authority. It is instead a matter of
statutory interpretation, a task clearly within the province of this
Court. Our elucidation of the statute in question in no way usurps
the authority of Mooneyhan or the Shelby County Board of Educa-
tion. Therefore, the Board's argument is flawed.32

Cognizant of the difference between the afore-described open-records-
act and legitimate-educational-interest standards, I suggested that the ad-
ministration redact the names of the students from the LSDAS forms
before they sent (or re-sent 33) them to me. "De-identifying" these
records takes them out of privacy consideration even for release to the
public.3 4 Thus, with this modification to my request, I singularly became
entitled to the information as both a school official and a member of the
public.

Notwithstanding my offer to receive the files with the identifying infor-
mation redacted, the administration again denied my request. The ad-
ministration did concede that during the admissions process I routinely
review the types of files that I requested, stating: "Although as a member
of the Admissions Committee you are allowed to review LSDAS infor-
mation of those who apply for admission, you have an educational need
to review that information because you must decide whether or not some-

31. Id. at 405 (emphasis added) (remanding the case to determine if Medley had a
legitimate educational interest).

32. Id. at 406 (footnote omitted).
33. "Re-sent" because I saw at least some of these forms in the admissions and

readmissions process already.
34. Peltz, supra note 15, at 193.
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one should be admitted to our law school." 5 The administration went on
to assert, however, that reviewing these same files to systematically evalu-
ate our admissions policies was impermissible: "The LSDAS information
of students who attain a 2.00 GPA or less during their first semester in
law school is not relevant to whether or not other students should be
admitted. Consequently, release of this information to you would violate
FERPA. It will not be released to you.""

To the contrary, however, the information that I requested is relevant,
indeed important, to any faculty concerned with admissions and readmis-
sions standards and policies-as well as the general welfare of his school.
Consider what the President of the American Association of Law Schools
stated (prior to his presidency): "[O]ne of the four important tenets of
academic freedom is the freedom to select who will be admitted to study.
This important foundation of higher education is . . . particularly appro-
priate and crucial for post baccalaureate professional studies and gradu-
ate programs."3 7

The quality of the students admitted bears directly on factors such as
how we train our students and how successful they may become. For
example, the quality of admitted students directly relates to the school's
bar passage rate.3 1 One study analyzing the bar passage rate of a cohort

35. E-mail from A. Felicia Epps, Associate Dean for Academic Affairs, Arkansas
Law-Little Rock to John M.A. DiPippa, Dean, Arkansas Law-Little Rock and author
(July 14, 2010, 07:19 CST) (on file with The Scholar: St. Mary's Law Review on Minority
Issues).

36. Id.
37. Michael A. Olivas, Higher Education Admissions and the Search for One Impor-

tant Thing, 21 U. ARK. Lrrrii Li ROCK L. REv. 993, 1006 (1999) (citing Sweezy v. New
Hampshire, 354 U.S. 234, 263 (1957) (Frankfurter, J., concurring)).

38. Best Value Law Schools, NAT'L JURIST (Oct. 16, 2009, 10:25 AM), http://
www.nationaljurist.com/content/best-value-law-schools. The ABA evaluates the bar pas-
sage rate as part of its law school accreditation process. AM. BAR ASS'N, 2010-2011 ABA
STANoARDS voiR APROvAL OF LAw Sciuoots 17 (2010-2011 ed.), available at http://www.
americanbar.org/content/dam/aba/migrated/legaled/standards/2010-2011 .standards/2010-
2011abastandardspdf files/chapter3.authcheckdam.pdf; see also RANKO SHIlRAKI OUVER,
RiEPowr TO itE 2007-2008 AssEssmrNT COMMrrIEE OF [ARKANSAS LAW-Lff-iLE ROCK]
(Mar. 27, 2009), available at http://ualr.edu/law/files/2011/04/additional0809.pdf (reporting
on current student assessment techniques and suggested changes).

A study released in 1998 by the Law School Admission Council (LSAC) concluded
that "[bloth law school gradepoint average (LGPA) and Law School Admission Test
(LSAT) score were the strongest predictors of bar examination passage for all groups
studied." A study conducted by the NCBE of applicants to the New York bar deter-
mined that "performance on the bar exam was strongly correlated with performance
in law school, as measured by law school grade point average (LGPA) . . . ." A study
conducted using data from all 2001-2005 graduates of the Saint Louis University
School of Law who took the Missouri bar examination as their first bar examination
"confirmed an association between bar examination passage and final law school class

68 THE SCHOLAR [Vol. 14:61
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of law school students with incoming credentials below a 2.8 UGPA and
140 LSAT showed a passage rate of only thirty percent.39 "And [this
study considered that] . . . since [these students] were admitted to a law
school, [they] probably had signs of academic promise that were thought
to offset their low academic numbers."40 While these numbers may not
be fully applicable outside of the cohort examined, they provide a good
rough estimate.

Indeed, the July 2010 in-state bar-passage rate at Arkansas Law-Little
Rock suggests the need for attention: A total of 228 examinees sat for the
Arkansas Bar Exam with 149 (65.4%) passing. For Arkansas Law-Little
Rock, a total of ninety-five examinees took the test with fifty-three
(55.8%) passing; Arkansas Law-Little Rock first-time takers totaled sev-
enty-eight, and fifty (64.1%) passed. 41 For the University of Arkansas at
Fayetteville School of Law, eighty-nine examinees took the test and sixty-
six passed (74.2%); Fayetteville first time takers totaled eighty-two, and
sixty-four (78%) passed.4 2 By way of out-of-state comparison, University
of Missouri at Columbia School of Law (also known as "Mizzou") "first-
time takers of the Summer 2007 Missouri Bar Examination passed that
exam at a rate of 96.5%, while all [eleven] Mizzou graduates taking the
Kansas Bar Examination for the first time that same summer also were
successful." 43

rank," with one-hundred percent of those in the top quartile passing the bar examina-
tion on their first attempt and only 49.5% of those in the fourth quartile passing on
their first attempt. Two studies conducted at the Bowen School of Law have con-
firmed a link between academic performance and bar passage. In a study conducted
by Arkansas Bar Foundation Professor of Law Lynn Foster examining bar exam appli-
cations who took the Arkansas Bar Exam [in] July 1998 to February 2000, the "highest
correlation" was "between number of hours below a C and failing the bar exam."
Another study, conducted by the 2004-2005 Long Range Planning Committee when
chaired by Professor Richard J. Peltz, determined that first year GPA, GPA in bar
courses, and number of hours below a C "each explains, or predicts, between twenty
and twenty-five percent of bar performance."

Oiuivenv, supra at 24 n.24 (citations omitted).
39. RICHARD SANDER & JANE YAKOWITZ, RPORTING oiz EMOTING? 4 (2010), avail-

able at http://www.seaphe.org/pdf/100204-nyt-response.pdf.
40. Id.
41. RICHARD J. PCIrz, TIME FOR A TOP-TIER LAw ScjiooL: A RESEARCH PAPER

ioR TiE ADVANCE ARKANSAS INSTITUTE 15, (Feb. 3, 2011), available at http://www.ad-
vancearkansas.org/storage/Peltz02-201 I.pdf.

42. Id.
43. Welcome to MU Law, UNIV. oF Mo. Scii. oi, LAw, http://law.missouri.edu/about/

(last updated July 26, 2011).
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The results for the Arkansas bar exam in February showed definite im-
provement, although far fewer graduates took this exam.4 4 148 applicants
took the exam, and approximately ninety-six passed.45 The school's ad-
ministration indicated that the percentage passers are as follows: for the
thirty-three Arkansas Law-Little Rock first time takers, the pass rate was
81.8%; for the sixty-seven Arkansas Law-Little Rock overall takers, the
pass rate was 65.7%; for all takers pass rate: 64.9%.46 Thus, Arkansas
Law-Little Rock brought its score up to the state average from ten points
below. This is a significant and laudable improvement-putting aside for
the moment the previously described reasons that February results tend
to be more erratic (either way) given the sample size and composition.

Even if this improvement holds through one or more July exams, how-
ever, these scores remain approximately ten points below the July pas-
sage rate from the University of Arkansas at Fayetteville School of Law
and historical scores from Arkansas Law-Little Rock itself.4 7 According
to a 2007-08 report from the law school, Arkansas Law-Little Rock's
"bar passage rate for first time takers for the five most recently com-
pleted calendar years is approximately 78%, and the bar passage rate has
been higher than 75% for four of those five years."4 8 Moreover, the re-
port recognized that:

[L]aw schools satisfy their bar passage requirements if they meet ei-
ther of the following standards:

1) For the five most recently completed calendar years, at least 75
percent of the graduates sitting for the bar examination passed, or
in at least three of those five years, at least 75 percent of the grad-
uates passed a bar examination; or

44. Most students graduate in May and take the bar exam in July. Those taking the
February exam either graduated in December, failed the July bar, or simply put off taking
the exam for another reason. As such, the results tend to be more anomalous.

45. February Bar Exam Results Compare UA, UALR, ARK. BUSINESS, June 6, 2011,
available at http://www.arkansasbusiness.com/article.aspx?alD=127157.54928.139281&k=
February+2011+Arkansas. Though ninety-two passers are shown, the calculations of the
percentage of passers based on the total number of exam takers provided by the adminis-
tration puts the total number of passers at ninety-six.

46. Id.
47. Only thirty-seven students from University of Arkansas Fayetteville sat for the

February exam, thereby increasing the significance of each student's score. Id. Total pas-
sage rate for UA was forty-nine percent, first time takers has a sixty percent pass rate. Id.
Forty-four individuals from outside of Arkansas sat for the exam and achieved a seventy-
seven percent passage rate. Id.

48. OI.IVER, supra note 38, at 25.
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LAW SCHOOL ADMISSIONS

2) In three of the most recent five calendar years, the school's first
time pass rate is no more than 15 percent below the statewide av-
erage for graduates of ABA-approved law schools.49

In the report, the law school focused on satisfying the second prong,
which appears to be more easily met.5 o However, the first prong is more
objective, and the requirement is modest enough that the school should
set that as its goal.

For the not-insignificant number of Arkansas (and other law) students
who never pass the bar, generally "[f]ive to ten-years out of law school,
they lag well behind lawyers on every measure-earnings, employment
stability, even marriage and divorce rates."5 1 An examination of the data
that I requested might inform Arkansas Law-Little Rock on how to im-
prove this unfortunate situation through an adjustment of admissions
standards, academic support, teaching methods, or any combination of
the above.

The dramatic effects, however, are not only felt by the at-risk students.
The undergraduate GPAs and LSAT scores of incoming students, along
with the school's bar passage rate, make up a full twenty-five percent of
the U.S. News & World Report ranking for law schools.52 So, regularly
admitting students who don't perform well in law school and on the bar
exam, has the systemic effect of holding back such schools from elevating
in the rankings. The costs can be dramatic. Both employers and future
law school applicants consider school rank. A low U.S. News ranking
results in a vicious cycle of attracting less-well-credentialed students and
diminishing employment opportunities for all upon graduation. Thus, the

49. Id. (citing AM. BAR Ass'N, 2010-2011 ABA STANDARDS FOR APPROVAL OF LAW
Sc! Joots 17 (2010-2011 ed.), available at http://www.americanbar.org/content/dam/abalmi-
grated/legaled/standards/2010-201 1standards/201 0-2011 abastandards-pdf-files/chapter3.
authcheckdam.pdf).

50. Id. at 25-26. Additionally, "the bar passage statistics are factored in to the U.S.
News & World Report law school rankings, constituting approximately two-percent of a
law school's overall ranking." Id. at 25.

51. Jane Yakowitz, Marooned: An Empirical Investigation of Law School Graduates
Who Fail the Bar Exam, 60 J. LE GAL Euuc. 3, 4 (2010). With that said, however, according
to one member of Arkansas Law-Little Rock's administration, the school's "performance
in the [post-graduation] employment categories [of U.S. News & World Report's law school
rankings] is abysmal, the lowest of any of our rankings and firmly in the fourth-tier range.
This is especially damaging for a law school in a capital city, where presumably the oppor-
tunity to work during school leads to better placements." OuvenR, supra note 38, at 39
(discussing performance in the section containing June 5, 2008 memorandum from Associ-
ate Dean for Information and Technology Services and Law Library Director, June Stew-
art, to Ranko Oliver, regarding LESSEE 2007 Means Comparison Report).

52. David Segal, Law Students Lose the Grant Game as Schools Win, N. Y. TIMi-s,
Apr. 30, 2011, http://www.nytimes.com/2011/05/01/business/law-school-grants.html?_r=l&
emc=etal &pagewanted=all.
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entire student body pays for the decision to admit students who won't
succeed.

Another way to evaluate the administration's assertion that I shouldn't
receive the information that I requested is to examine the U.S. Depart-
ment of Justice's definition of an educator's "legitimate educational inter-
est," justifying disclosure." The DOJ states that an educator's legitimate
educational interest is satisfied if the teacher or other school official prop-
erly uses the information in order "to fulfill his or her professional re-
sponsibility."5 4  As it turns out, this professional responsibility is
described on Arkansas Law-Little Rock's website: "[Arkansas Law-Lit-
tle Rock] and its faculty continuously assess student progress and alumni
success through a variety of formal and informal activities (outlined in the
annual assessment reports). This assessment leads to continuous im-
provement in teaching, curriculum design, and student services."5 5 This
stated commitment to engaging in ongoing assessment includes determin-
ing whether students who fail out of the law program (1) should never
have been admitted, or (2) should have been given additional attention
and training to ensure their success.

C. Less is Not More, But It's Something

"Who's been repeating all that hard stuff to you?"
"I read it in a book," said Alice.56

Although the administration denied my request, it also suggested that I
invite the Chair of the Readmissions Committee to request the same ma-
terial. He did so, although he took no position on the FERPA issue-
stating that he was not well versed in this area of the law. While this did
not cause the administration to provide me with the material that I re-
quested, the administration did then present me with the information re-
flected in the following chart, which contains the LSAT scores,
undergraduate GPAs, and Index Scores (combined UGPAs and LSAT
scores) of the students on the Suspect List. The administration stated

53. Family Educational Rights and Privacy Act (FERPA), U.S. DEP'T OF1 EDuc., http:/
/www2.ed.gov/policy/gen/guid/fpco/ferpa/index.html (last visited June 23, 2011) (emphasis
added).

54. OFFICE OF JUVENILE JUSTICE AND DELINQUENCY PREVENION, U.S. DEP"T OF

JusTnce, SHARING INFORMATION: A Guion. '1o -lIE FAMIi.Y EuCAIONAL RIGirS AND

PRIVAcy Ac- AND PARICIPATION IN JUVENILE JUSTICE PROGRAMs 4 (1997), available at
http://www.ncjrs.gov/pdffiles/163705.pdf.

55. Accreditation and Assessment, UNIV. o ARK. AT Lfff'L RoCK-WILLIAM H.
BOWEN SCI . O1 LAw, http://ualr.edu/law/academics/accreditation-and-assessment/ (last vis-
ited June 23, 2011).

56. CARROLL, supra note 1, at 103.
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that this is the only information from the requested LSDAS reports that
can be shared without revealing the identity of the students involved.

Suspect List: Students with GPA's Below 2.0 in Their First Semester
(2003-2007)57

1st
1st Semester Current Final

UGPA LSAT Index Semester GPA Status GPA GPA Status Date Comments

2.46 156 51 2007 0.60 Dismissed .67 Spring 2008
3.74 148 53 2005 1.10 Withdrew 1.10 Spring 2006
3.46 145 42 2005 1.10 Withdrew 1.10 Spring 2006
3.04 145 40 2007 1.25 Withdrew 1.25 Spring 2008
3.38 152 55 2003 1.43 Dismissed 1.69 Spring 2004
2.24 144 34 2007 1.45 Dismissed 1.50 Spring 2008
3.03 145 38 2006 1.45 Withdrew 1.45 Spring 2007
2.26 153 45 2006 1.50 Dismissed 1.66 Spring 2007
3.27 150 51 2003 1.55 Dismissed 1.55 Spring 2004 Re-admitted,

Dismissed
after Fall

2004

3.56 150 54 2003 1.58 Dismissed 1.76 Spring 2004
3.18 153 54 2005 1.58 Dismissed 1.90 Spring 2006
3.28 148 49 2005 1.60 Dismissed 1.80 Spring 2006
3.07 143 41 2005 1.61 Dismissed 1.77 Spring 2006
3.65 150 55 2007 1.65 Student 2.09 2.22
3.31 155 55 2004 1.66 Dismissed 1.66 Spring 2005 Re-admitted,

Dismissed
after Spring

2004

3.35 144 44 2006 1.66 Dismissed 2.38 Spring 2007 Re-admitted,
Graduated

Spring 2010

2.3 154 2003 1.70 Withdrew 1.70 Spring 2004
3.29 152 54 2003 1.71 Dismissed 1.86 Spring 2004

3.5 140 42 2005 1,72 Withdrew 1.72 Spring 2006
2.46 157 51 2003 1.72 Dismissed 1.77 Spring 2005
2.29 159 53 2004 1.75 Dismissed 1.89 Spring 2005
2.89 153 51 2007 1.76 Student 2.29 2.69 Summer Graduated

2010 Summer
2010

3.19 146 45 2003 1.76 Dismissed 1.92 Spring 2004
3.08 147 45 2006 1.78 Student 2.49 2.58 Graduated

Spring 2009

57. The data in this table was provided directly to the author by the administration of
Arkansas Law-Little Rock in the format provided (on file with The Scholar: St. Mary's
Law Review on Minority Issues).
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1st
1st Semester Current Final

UGPA LSAT Index Semester GPA Status GPA GPA Status Date Comments

3.84 152 57 2004 1.86 Withdrew 1.86 Spring 2005

3.18 140 37 2006 1.87 Student 2.23 2.41 Graduated
Spring 2010

3.53 150 54 2004 1.91 Dismissed 1.81 Spring 2005

3.71 142 45 2006 1.93 Student 2.35 2.44 Graduated
Spring 2009

2.82 147 42 2007 1.93 Dismissed .96 Spring 2008

3.37 149 51 2003 1.95 Withdrew 1.95 Spring 2004

2.61 140 32 2005 1.95 Dismissed 1.97 Spring 2006 Re-admitted,
Dismissed

after Spring
2007

3.66 149 50 2005 1.95 Dismissed 1.98 Spring 2006

3.03 141 37 2005 1.95 Dismissed 1.96 Spring 2006 Re-admitted,
Dismissed
after Fall

2006

3.21 158 61 2006 1.95 Dismissed 1.90 Spring 2007

2.83 156 58 2007 1.96 Student 2.23 2.53 Graduated
Spring 2010

3.48 145 46 2006 2.00 Student 2.66 2.83 Graduated
Spring 2010

3.6 156 62 2007 2.00 Student 2.19 2.45 Withdrew
Spring 2010

The chart shows thirty-seven students on the Suspect List. Only seven
(19%) graduated. Four of the students (11%) were admitted with LSAT
scores at or below the ABA's cutoff for failing the LSAT-141. And
the undergraduate GPAs ranged from 2.24 to 3.84.

These numbers are concerning. LSAT scores are good predictors of
first year success: "Research summarizing . . . validity studies consistently
indicate[s] that LSAT scores are strong predictors of first-year law school
performance, and that this prediction is improved when LSAT scores are
used in combination with UGPAs."s9 This is true across cohorts.60 In

58. Robert Zelnick, Forced Fairness, Hoovu;R DIGEisTr (Oct. 9,2009), http://www.hoo-
ver.org/publications/hoover-digest/article/5559.

59. ARUE'NE AMODEO ET AL-., LAw Sciooi- ADMISSION COUNCIL, PREnlolvE VA-

uIDITY o AccoMMoDA o LSAT ScoREs FOR THE 2002-2006 ENTERING LAW SctIooi.
CLASSEs 2 (2009), available at http://www.1sac.org/LSACResources/ResearchTR/TR-09-
01.pdf. "[A]cademic indices based on the LSAT and undergraduate grades can be shown
to be far more effective in predicting law school performance (and, for that matter, success
on bar examinations) than any other factor that has been systematically tested." Richard
H. Sander, A Systematic Analysis of Affirmative Action in American Law Schools, 57 STAN.
L. Riev. 367, 412 (2004). As one dean of another law school stated: "Like all law schools,
we use LSAT scores and undergraduate GPAs as major factors in admissions. Unlike U.S.
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deed, at Arkansas Law-Little Rock, there is roughly a 33% correlation
between the LSAT and first-year grades, nearly as high a correlation be-
tween the UGPA and first-year law school grades, and well above a 40%
correlation between the combined LSAT/UGPA, i.e., the Index Score,
and first year grades.61

These numbers are better understood through the following
explanation:

A validity coefficient . .. of [ ]50[%] is regarded in testing and indus-
try circles as extremely valuable; even one of [ ]30[%] is considered
useful. That is because a validity coefficient of [ ]50[%] is likely to
translate into a better than 75[%] chance that an applicant in the top
20 percentiles will be among the top 50[%] of performers on the job

News, we do not use these numbers as the sole determinants of student qualifications."
Robert M. Ackerman, Is Law School Worth it? A Dean Looks Behind the Numbers,
NAT'L JuRIsT (Jan. 31, 2011, 8:36 AM), http://www.nationaljurist.com/content/critical-is-
sues/law-school-worth-it-dean-looks-behind-numbers. A University of Michigan professor
found that the SATs actually are more predictive for African-Americans than Whites, be-
cause of social factors unrelated to intelligence. ROIrr3FA ZELNICK, BACKFIRE: A RE-
PORTER'S LOOK AT AFFIRMATIVE AciON 177 (1996).

60. See LYNNE L. NORTON F T AL., LAw SCiiooi ADMIssION COUNCIL, ANALYSIS OF
DIFi-ERNTIAL PREDICIlON OF LAw SCHOOL PERFORMANCE By RACIAIETIINIC Sun-
GROUPS BASED ON 2005-2007 ENTERIN; LAw ScHOOL CLASSES 1 (2009), available at
http://www.1sac.org/LSACResources/Research/FR/TR-09-02.pdf

In the law school admission process, it is essential that the criteria used for admis-
sion are fair to all subgroups in the applicant population. One method used to evalu-
ate the fairness of the admission process is to compare the predicted and actual first-
year averages (FYAs) within individual law schools for various subgroups of the appli-
cant population. The current study was designed to address questions of differential
prediction of law school grades for various racial/ethnic subgroups.

The sample used in this study was drawn from the 2005, 2006, and 2007 entering law
school classes, using data that were available from the Law School Admission Council
(LSAC)-sponsored correlation studies. The study examined results for three racial/
ethnic minority subgroups and the nonminority (White) subgroup....

The results of the analyses indicate that FYA tended to be, on average, slightly
overpredicted (i.e., predicted FYAs exceeded actual FYAs) for all three of the racial/
ethnic minority subgroups studied here, with Black law students exhibiting the most
overprediction and Asian American law students exhibiting the least overprediction.
The use of a combination of both LSAT scores and UGPAs provided the least amount
of overprediction for racial/ethnic minority subgroups on the school level compared to
the use of either single predictor alone. [Therefore], these results do not support the
concern that the LSAT score or the traditional combination of LSAT score and UGPA
may contribute to unfair admission decisions for the racial/ethnic subgroups studied
here.

Id. (emphasis added).
61. Information on file with The Scholar: St. Mary's Law Review on Minority Issues.
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while one in the bottom 20 percentiles may have only about a 20[%]
chance of being among the top 50[%].
Another way of understanding the probabilities . . . [is i]f a gambler
tried to predict the outcome of a coin toss by tossing another coin
first, the first coin would be right half the time and wrong half the
time for a validity correlation of 0. But if a "magic" coin were in-
vented that produced a .30 correlation with the second coin, the per-
son owning the "magic" coin would win 65 percent of the flips. If the
validity coefficient were []50[%], the lucky owner would win 75[%]
of flips. That is both good gambling and good business.6 2

Further, analysis of the data showed that these Arkansas Law-Little
Rock students who entered with LSAT scores of 150 or lower had almost
a 40% chance of being in the bottom quartile of first-year GPAs and less
than a 25% chance of being in the top quartile of first-year GPAs, while
students who entered with LSAT scores of 157 or higher had only a 5%
chance of being in the bottom quartile of first-year GPAs and a 50%
chance of being in the top quartile of first-year GPAs.63 Thus, students
with low LSAT or Index Scores were-and will be-overrepresented in
the bottom-quartile of first-year law school GPAs, and students with high
Index Scores were-and will be-overrepresented in the top-quartile of
first-year GPAs.

Previous research about Arkansas Law-Little Rock students showed
that those entering with an Index Score at or below forty-eight simply
were more likely to fail the bar exam than pass it.64 Indeed, this statistic
is based on students who graduated from law school; therefore, if those
students who failed out were also considered as unable to pass the bar
(due to their failure to complete law school), the likelihood of failing the
bar for this group would be even higher. At least sixteen students
(43%)-almost half-on the Suspect List had an Index Score at or below
forty-eight. Even considering students with Index Scores up to, and in-
cluding, fifty-eight-the research shows-at best, a roughly even distribu-
tion of bar passage.65 Virtually all-at least thirty-five students (95%)-
on the Suspect List had Index Scores at or below fifty-eight.66 Finally,
there was approximately a 700% greater chance that students with an
Index Score at or below thirty-eight would fail rather than pass the bar

62. ZFLNICK, supra note 59, at 85.
63. Information on file with The Scholar: St. Mary's Law Review on Minority Issues.
64. Interview with Richard J. Peltz-Steele, Faculty and co-author of Report and Rec-

ommendations of the Long-Range Planning Committee on the Preparation of [Arkansas
Law-Little Rock] Law Students for the Arkansas Bar Exam, Arkansas Law-Little Rock
(Nov. 2010). One student on the Suspect List has no stated index score. Id.

65. Id.
66. Id.
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exam (again, for those who graduated law school), and at least five (14%)
on the Suspect List had such a score.6 7

As the literature justifies, we rely heavily-albeit, not exclusively-on
scores, yet Arkansas Law-Little Rock has admitted some students with
remarkably low LSAT (and Index) scores. I share the belief that the
LSAT is designed to serve as a screening device. If we accept students
with very low scores, without a significantly compelling reason to dis-
count or disregard those scores, then the exam fails to serve its purpose as
a filter and we create the possibility of significant future negative conse-
quences. Indeed, I believe that those at the very bottom of the LSAT
score index that also have poor undergraduate grades (i.e., those with
very low index scores) should for the most part not be admitted to law
school at all. The American Bar Association (ABA) agrees; its minimum
acceptable LSAT score is 141-scores "below which[,] the ABA urges
rejection." 6 8

Some, however, believe that scores are merely a shuffling device-de-
signed to determine the distribution of applicants among available
schools. Even if this is true, however, then a third tier school, such as
Arkansas Law-Little Rock, still should not be accepting those at the very
bottom unless there is an otherwise compelling reason to do so. That's
not to say that there aren't some valid explanations. There are numerous
reasons students may have artificially depressed scores that don't reflect
these students' future potential. For example: a traumatic event affecting
his or her LSAT exam; now-resolved medical issues when in college; or
an environment or history temporarily interfering with his or her per-
formance. Indeed, the latter is one explanation proffered for the use of
affirmative action.6 9

These reasons for overlooking the scores, however, often come with a
price. Students whose indicators are affected by extreme circumstance
typically require greater investment from the school to address the non-
merit causes of their disparate scores. As discussed below, schools must

67. Id.
68. Zelnick, supra note 59.
69. See Teaching With Documents: The Civil Rights Act of 1964 and the Equal Em-

ployment Opportunity Commission, ARCHIVES.Gov, http://www.archives.gov/education/
lessons/civil-rights-act/ (last visited June 10, 2011) (citing WES'r ENCYCLOPEDIA OF AMERI-
CAN LAw, "affirmative action 'refers to both mandatory and voluntary programs intended
to affirm the civil rights of designated classes of individuals by taking positive action to
prevent them' from discrimination"); cf Affirmative Action, UNIV. ov KAN. MI-D. CTRn.
(KUMC) EoUAL OPPORrUNITY Overic, http://www.kumc.edu/eoo/aff.html#history (last
visited Feb. 9, 2011) (describing the large amount of discrimination that racial/ethnic mi-
norities and women have experienced in regard to housing, education, and employment in
the United States, which formed the basis for affirmative action).
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do more than just admit the student in order to eliminate the effects of
the previous performance deficits.

Moreover, it also needs to be emphasized that admitting applicants
with poor scores under these circumstances inevitably poses the very real
cost of enrolling some students whose low scores do, in fact, reflect their
actual abilities-causing harm to both these students-who have little
chance of success, the other students and graduates-whose school is
damaged by increased failure, and the institution-whose academic repu-
tation is tarnished.7 0 Schools must recognize that this cost is tangible, and
that it will not be offset fully even if they make the morally requisite
decision to invest extra resources in at-risk students-or not admit them.
But admitting them without addressing their circumstances is the most
costly and unfair of all of the options.

As can be seen, while the data that I received was very informative,
quite a bit remained beyond my reach. Take, for example, that the chart
shows that twenty-six of those on the Suspect List (70%) had UGPAs at
or above a 3.0. While that sounds good-and it, indeed, may be-we do
not know from which schools these grades were earned. The LSDAS
forms I requested have this and other highly significant and useful non-
identifying information, which would further elucidate the data, such as:

* The aforementioned school from which the student earned her
UGPA (e.g., Harvard or correspondence college);

* The mean GPA at the student's undergraduate institution;
* The number of undergraduate institutions the student attended

(i.e., is the student a peripatetic pupil?);
* The courses that the student took (e.g., basket-weaving or parti-

cle physics);
* The age of the student;
* The sex of the student,;
* The race of the student; and

70. See U.S. COMM'N ON CiviL RIoT-rs, AFFIRMATIv[ AcrioN IN AMERICAN LAW
SCHOoLs 4 (2007), available at http://www.usccr.gov/pubs/AALSreport.pdf (evaluating the
effect that admittance based on racial preference has on the academic performance of Af-
rican-American law students). According to Richard Sander, a professor at the University
of California at Los Angeles Law School, because low LSAT scores are high indicators of
subsequent law school failure, affirmative action has an unintended, negative effect on
African-American students who are admitted based on racial preference. Id. Sander
posits that academic mismatch, which often occurs when students with below average
LSAT scores are admitted into law schools, plays a significant role in explaining the racial
disparities in bar passage rates and academic performance. Id. In contrast, Richard 0.
Lempart, a professor at the University of Michigan Law School, asserts that LSAT scores
are not indicative of a law student's future success, income, or job satisfaction, regardless
of race. Id.
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* The trend of the student's undergraduate grade point average.
I'm not alone in my belief that this additional data is important. The

Law School Admission Council (LSAC), the very organization that pro-
vides the LSDAS forms that I requested, states:

Do not rely on the grade-point average reported by the Credential As-
sembly Service without examining necessary additional information.
Decisions should not be based on cumulative averages as they ap-
pear on the Credential Assembly Service Law School Report alone.
The following information is found on the Credential Assembly Ser-
vice Law School Report and accompanying student transcripts and
should be considered when interpreting grade-point averages:

* the undergraduate institution at which the averages were
earned, and (when known) the colleges or departments within
the institution;

* the distribution of grades at the institution, and the applicant's
approximate rank in that distribution;

* the applicant's performance from year to year; and
* the types of courses in which the applicant excelled or did

poorly. 1

Arkansas Law-Little Rock has manifested the same belief, stating that
the school employs a "'holistic' application review process, [which makes]
it . . . impossible to predict chances of admission based on numerical
profiles alone." 72 Equally, the administration has stated that indicators
beyond index scores serve a greater and growing position in predicting
and determining student success.7 1 If that's the case, the withheld appli-
cants' files that I sought to review should reflect these other indicators.
Yet several questions remain unanswered. What other factors from this
"holistic review" correlate with admission? Were we justified in how we
weighed these other factors, given what we now know about the lack of
success of those students on the Suspect List? 74 Can we isolate any of the
other indicators on the LSDAS forms I requested-such as the school
that the student attended, the courses the student took, the age of the

71. LAw Scii. Ai)MISSION COUNCIL, CAuTIONARY POICIES CONCERNING LSAT
ScoREs AND RELATED SERVICES I (rev. Dec. 2005), available at http://www.Isac.org/
LSACResources/Publications/PDFs/CautionaryPolicies.pdf (emphasis added).

72. Admissions FAQs: Undergraduate Degree, UNIV. OF ARK. AT LrffL RoCK-WIL.
u1AM H. BOWEN SCII. OF LAw, http://ualr.edu/law/admissions-faqs/undergraduate-degree/
(last visited June 23, 2011).

73. Information on file with The Scholar: St. Mary's Law Review on Minority Issues.
74. See Sander, supra note 59, at 421 ("No other predictor tested for admissions pur-

poses (e.g., interviews) has been able to explain more than [five percent] of individual
variance in school performance.").
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student, the sex of the student, the race of the student, and/or the trend of
the student's undergraduate grade point average-to determine whether
the credit given to them in the admissions process causes us to enroll
students who won't succeed?

Alternatively, is there a problem with the evaluators (people like me)
in the admissions process? I know that I am better now than I used to be
in evaluating applicants, and I know that I could be even better with
more understanding of the factors that correlate with success and failure.
Most importantly, what do we need to do differently to avoid the prob-
lem of admitting students unable to graduate?" These questions must be
confronted and answered.

D. Disparate Opinions

Well then, the books are something like our books,
only the words go the wrong way.7 6

I stated my continued interest in the additional information on the
LSDAS forms that was not released to me, and on September 1, 2010, the
administration stated that it decided to get an opinion from University
Counsel about the documents that I sought."

On September 29, 2010, I contacted Bernie Ciepak, a compliance of-
ficer at the United States Department of Education, Family Policy Com-
pliance Office, which administers FERPA. "The Office provides
technical assistance on FERPA to education agencies and institutions,
State and local officials, and parents." 8 He informed me that my request
to look at the additional information from the Suspect List members'
LSDAS forms was permissible under FERPA.7 9

On October 30, 2010, the Chair of the Readmissions Committee stated
that he intended to put on the faculty agenda the proposed change to the
school's Readmission Committee procedure that prompted my request

75. To be clear, I am not advocating that we merely pass all students. Rather, I sug-
gest that we should not admit students who we should know will fail out, and we should
properly support those we do admit.

76. CARROL, supra note 1, at 17.
77. E-mail from A. Felicia Epps, Associate Dean for Academic Affairs, Arkansas

Law-Little Rock to John M.A. DiPippa, Dean, Arkansas Law-Little Rock, and author
(Sept. 1, 2010, 11:21 CST) (on file with The Scholar: St. Mary's Law Review on Minority
Issues).

78. OFFicE OF JUVENIIU JUSTICE AND) DEINQUEINCY PREVENTION, U.S. DiEi Oi
JusTICE, ShARING INFORMATnON: A GuIDE TO THE FAMIiLY EoucAIONAi, RiatrIs AND
PRIVAcy Acr AND PARICIPATION IN JUVENILE JUSTICE PROGRAMS 13 (1997).

79. Telephone Interview with Bernie Ciepak, Family Policy Compliance Officer, U.S.
Dep't of Educ. (Sept. 29, 2010).
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for the records in the first place.8 o On the same day the faculty was vot-
ing on this proposal-November 8, 2010-the administration forwarded
to me a letter from University Counsel, Jeffrey Bell, which stated in rele-
vant part:

You [the administration] have asked my opinion as to whether cer-
tain information contained [i]n Law School Reports may be turned
over in response to a request under the Arkansas Freedom of Infor-
mation Act (FOIA). In particular, those Reports contain a large
amount of information which, if identifiable to a particular student,
would in my opinion constitute educational records exempt under
the Federal Education Right to Privacy Act (FERPA). For example,
the Reports contain a Transcript Analysis that includes a particular
student's grade point average in undergraduate school, LSAT scores,
and other academic information that would clearly constitute an edu-
cational record under FERPA. In my opinion, the only way in which
you could turn over these Reports to a requester under the FOIA
would be to delete any and all information on the Reports that, when
viewed individually or as a whole, could result in the recipient being
able to identify a particular student who is the subject of a particular
Report. Given the fact that there is such a small pool of students at
the school in certain ethnic and other subgroups,8 1 this would include
redacting information on a student's race, ethnicity, national origin
and similar data. Otherwise, a requestor might be able to glean the
identity of a particular student because of the small pool from which
to draw from on campus. 82

Unfortunately, the school's counsel did not address my inquiry.
Rather, he loosely sought to interpret public citizen rights under FOIA,
not educator rights under FERPA. And, as discussed below, his analysis
was wanting.

80. E-mail from author to Philip Oliver, Professor, Arkansas Law-Little Rock, and to
John M.A. DiPippa, Dean, Arkansas Law-Little Rock (Oct. 30, 2010) (on file with The
Scholar: St. Mary's Law Review on Minority Issues).

81. According to a November 3, 2010 law school newsletter, "[Arkansas Law-Little
Rock] always attracts a diverse group of students. This year is no different for our incom-
ing class. About [twenty-four percent] of the first-year class is composed of students of
color." Who's in the Entering Class of 2010?, Ai uMM NEWS (Arkansas Law-Little Rock),
Nov. 3, 2010, available at http://createsend.com/t/r-D71 1 B7C854707DE1 (emphasis added).
These numbers don't portend even accidental disclosure of any students' identity by releas-
ing the requested documents.

82. Letter from Jeffrey A. Bell, Senior Associate General Counsel, Univ. of Ark. at
Little Rock, to John M.A. DiPippa, Dean, Arkansas Law-Little Rock (Nov. 5, 2010) (on
file with The Scholar: St. Mary's Law Review on Minority Issues).

2011] 81

21

Steinbuch: Looking through the Class and What Alice Found There: A Frustrate

Published by Digital Commons at St. Mary's University, 2022



THE SCHOLAR

i. The Unresponsive Response

I told them once, I told them twice:
They would not listen to advice.8

The University Counsel's letter did not respond to my request for
records in my capacity as an educator, and, did not consider my request
for redacted documents under FERPA. In order to address the first is-
sue, I sent a response to both University Counsel and the administration
stating:

There seems to be some confusion. I did not make a request [as a
member of the public] under FOIA at all. As I made clear on sev-
eral occasions, I made the request as an educator with a legitimate
educational interest. As a member of the admissions and readmis-
sions committees, this information is necessary to ensure that we are
properly and best admitting, readmitting, and/or training/supporting
our students. When I explained this, [the Associate Dean for Aca-
demic Affairs] stated that I could not look at the admissions files due
toFERPA. I disagreed, but also volunteered that the files could also
be name-redacted if that was of any moment. After some discussion,
I was told that Jeff [Bell, Senior Associate General Counsel,] would
be providing an opinion on this question. (Incidentally, I had sug-
gested that I speak to University Counsel. Perhaps this error could
have been avoided if my suggestion was not rejected.) In any event,
as stated, I request this information as an educator who is a member
of the Admissions and Readmissions Committees with a legitimate
educational interest. If Jeff [Bell, Senior Associate General Coun-
sel,] could opine on that question, I would be most appreciative."'

As discussed five years ago in Medley v. Board of Education of Shelby
County, the court held exactly the same as I argued: "[D]enying [the
teacher's] request is flawed. Although . . . the videotapes ... are, in fact,
'education records,' we do not believe [the teacher's] request should be
considered as made by 'a member of the public[]' [under FOIA].
Rather, [the teacher's] request should be judged in light of her position as
a teacher."85

83. CARROu., supra note 1, at 85.
84. E-mail from author to John M.A. DiPippa, Dean, Arkansas Law-Little Rock, to

Philip Oliver, Professor, Arkansas Law-Little Rock , and to Jeffrey A. Bell, Senior Associ-
ate General Counsel, Univ. of Ark. at Little Rock (Nov. 8, 2010, 07:13 CST) (on file with
The Scholar: St. Mary's Law Review on Minority Issues). Mr. Bell was not on the e-mail
forwarding his letter to me.

85. Medley v. Bd. of Educ., 168 S.W.3d 398, 404 (Ky. Ct. App. 2004).
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Further, in a case paralleling many of the events discussed herein-but
regarding a request made by the member of the public-a federal district
court ruled that FERPA did not allow the school to withhold the release
of admissions data.8 6 That case involved the Illinois FOIA, however, not
the Arkansas FOIA-which has different exceptions. While, therefore,
that case would not apply directly here, the history is nonetheless
interesting.

In Chicago Tribune Co. v. Univ. of Illinois Board of Trustees," the
Tribune newspaper requested, under Illinois' Freedom of Information
Act, information from the University of Illinois regarding students who
were given special consideration in the admissions process." As has be-
come commonplace, the school denied the Tribune's request, asserting
FERPA: "University President Joseph White responded [to the Tribune's
appeal to him of the University's denial of the FOIA request] and reiter-
ated the University's position that FERPA prevented the University from
releasing the records."" The University stated in a letter to the Tribune
that it was relying on the "FOIA . .. exemptions . . . prevent[ing] the
release of '[i]nformation specifically prohibited from disclosure by federal

86. Chicago Tribune Co. v. Univ. of Ill. Bd. of Trs., No. 10 C 0568, 2011 WL 982531, at
*4 (N.D. Ill. Mar. 7, 2011). See also Tombrello v. USX Corp., 763 F. Supp. 541, 545 (N.D.
Ala. 1991) ("The statute addresses the conditions under which an institution becomes ineli-
gible for funds. It does not prohibit a request for or release of student records."); Bauer v.
Kincaid, 759 F. Supp. 575, 589 (W.D. Mo. 1991) ("FERPA is not a law which prohibits
disclosure of educational records. It is a provision which imposes a penalty for the disclo-
sure of educational records."); Red & Black Publ'g Co., v. Bd. of Regents, 427 S.E.2d 257,
261 (Ga. 1993) (elucidating that the court had "serious questions whether [FERPAI even
applies to the exemptions argued by the defendants since [FERPA] does not prohibit dis-
closure of records. Rather, as noted by the trial court, [FERPA] provides for the withhold-
ing of federal funds for institutions that have a policy or practice of permitting the release
of educational records."); Student Bar Ass'n v. Byrd, 239 S.E.2d 415, 419 (N.C. 1977) (reit-
erating that FERPA allows for the dissemination of such information).

[FERPA] does not forbid such disclosure of information concerning a student and,
therefore, does not forbid opening to the public a faculty meeting at which such mat-
ters are discussed. [FERPA] simply cuts off Federal funds, otherwise available to an
educational institution which has a policy or practice of permitting the release of such
information. Thus, if the [public access] Law applies to a meeting of the faculty of the
School of Law at which such matters are discussed, the right of [public access] ...
would continue. Only the availability of Federal funds in aid of the institution would
be affected. Of course, a violation of [FERPA] could well result, not only in termina-
tion of any otherwise available Federal financial aid to the School of Law but also in
the termination of any such aid to the entire University.

Student Bar Ass'n, 239 S.E.2d at 419.
87. No. 10 C 0568, 2011 WL 982531 (N.D. Ill. Mar. 7, 2011).
88. Chicago Tribune, No. 10 C 0568, 2011 WL 982531, at *1.
89. Id. at *2.
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or State law or rules and regulations adopted under federal or state
law."90 The University representative continued:

In addition, and for your convenience and consideration, I note that
based upon the language of your request, we would anticipate that
additional exemptions of the Illinois FOIA likely would apply if all
the responsive records were gathered and reviewed. For example,
we would expect that responsive documents would contain informa-
tion exempt from disclosure pursuant to several provisions of the
Act, including the following: section 7(1)(b)(i) ("files and personal
information maintained with respect to ... students . .. receiving ...
educational . . . services . . . from . . . public bodies"); section 7(1)(b)
(unwarranted invasion of personal privacy); and section 7(1)(f)
(drafts/predecisional deliberative communications)."

The federal court disagreed and ruled that:
FERPA, enacted pursuant to Congress' power under the Spending
Clause, does not forbid [state] officials from taking any action.
Rather, FERPA sets conditions on the receipt of federal funds, and it
imposes requirements on the Secretary of Education to enforce the
spending conditions by withholding funds in appropriate situations.
Under the Spending Clause, Congress can set conditions on expendi-
tures, even though it might be powerless to compel a state to comply
under the enumerated powers in Article I. [A state] could choose to
reject federal education money, and the conditions of FERPA along
with it, so it cannot be said that FERPA prevents [a state] from doing
anything.92

Indeed, the Univ. of Illinois decision is just the latest in a series of cases
rejecting the invocation of FERPA by state schools to preclude disclosure
under state FOIAs.9' One of the several courts addressing this issue ar-
ticulated the law well:

[FERPA] does not forbid such disclosure of information concerning
a student and, therefore, does not forbid opening to the public a

90. Id.
91. Id. at *1 (footnote omitted).
92. Id. at *3 (emphasis added). The University of Illinois has sought a stay of the

order. Paul Wood, UI Asks for Hold on Tribune FOIA Ruling, TIE NEws-GAZIrrI (Ill.),
Apr. 13, 2011, http://www.news-gazette.com/news/courts-police-and-fire/2011-04-13/ui-
asks-hold-tribune-foia-ruling.html.

93. E.g., Tombrello v. USX Corp., 763 F. Supp. 541, 545 (N.D. Ala. 1991); Bauer v.
Kincaid, 759 F. Supp. 575, 589 (W.D. Mo. 1991); Red & Black Publ'g Co., v. Bd. of Re-
gents, 427 S.E.2d 257, 261 (Ga. 1993); Student Bar Ass'n v. Byrd, 239 S.E.2d 415, 419 (N.C.
1977). But see U.S. v. Miami Univ., 294 F3d 797, 809 (6th Cir. 2002) (holding contrary to
other courts).
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faculty meeting at which such matters are discussed. [FERPA] sim-
ply cuts off Federal funds, otherwise available to an educational insti-
tution which has a policy or practice of permitting the release of such
information. Thus, if the [public access] Law applies to a meeting of
the faculty of the School of Law at which such matters are discussed,
the right of [public access] . . . would continue. Only the availability
of Federal funds in aid of the institution would be affected. Of
course, a violation of [FERPA] could well result, not only in termina-
tion of any otherwise available Federal financial aid to the School of
Law but also in the termination of any such aid to the entire
University.94

These decisions demonstrate that many courts have set forth an ordering
principle, where at least in theory, the disclosure requirements of FOIAs
take precedence over FERPA. Putting aside the specific holding in these
cases, which are not directly apposite in Arkansas, those cases and mine
both highlight the attempts by school officials more generally to exces-
sively restrict access to requested information.

Indeed, a recent sequence of events prompted a spokesperson for the
Illinois Attorney General's Office to find that the University of Illinois-
Springfield's invocation of FERPA against FOIA was improper, and
stated that "'[Illinois's new FOIA law] is a very good example of the
move to change the culture of [governmental] secrecy . . . . Prior to the
enactment of the new FOIA laws ... this information would have never
been made public.""' Indeed, in Illinois and many other jurisdictions,
public access officers at the offices of the attorney general provide opin-
ions to parties in disputes about access rights in an effort stave off litiga-
tion.96 Unfortunately, these efforts also often prove ineffective against
university intransigence:

The attorney general's Office of Public Access Counselor has repeat-
edly disagreed with the [U]niversity [of Illinois] about whether
records should be public in cases ranging from the university's search
for a new president to a sports scandal at the Springfield campus.
"The University of Illinois steadfastly refuses to comply fully and
completely with (Freedom of Information Act) laws and to supply
the public with documents it knows are public," Ann Spillane, Madi-

94. Student Bar Ass'n, 239 S.E.2d at 419.
95. Bruce Rushton, UIS Continues to Resist Disclosure of Coaches' Conduct, Tmi

STATE JOURNAL-REGISTER (Springfield, Ill.), Mar. 17, 2011, http://www.sj-r.com/top-sto-
ries/x1 777814658/UIS-continues-to-resist-disclosure-of-coaches-conduct.

96. Id.
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gan's chief of staff, said last week. She said the U. of I. is among the
agencies that "repeatedly disobey the law."97

Moreover, "[t]he long history of well-documented excesses has led to
calls for [Federal] FERPA reform.... U.S. Sen. Sherrod Brown, D-Ohio,
wrote to the Department of Education urging the agency to issue rules
clarifying and narrowing the [proper] scope of FERPA secrecy."9" The
freshman senator from Ohio wrote "'[i]t is important that the public have
confidence in the integrity of our higher education."' 99 Unfortunately,
"[a]s of September 2010, neither the Department nor Congress has
moved to narrow or clarify FERPA, and the abuses continue."' 00

But this discussion of FERPA is somewhat superfluous here, as my re-
quest was for redacted information. When faced with a Freedom of Infor-
mation Act request, even where the law allows a school to shield
documents pursuant to FERPA, that school must de-identify and produce
those records.' 01  Moreover, notwithstanding University Counsel's
claim-that there could be one student with a racial identifier unique
amongst the approximately 600 students making up the pool from which
the Suspect List was drawn-is virtually impossible, even in this fantastic
circumstance, the school would simply combine that student into the next

97. Jodi S. Cohen & David Kidwell, Attorney General Aide: U. of I. Flouting Law,
CIICAGo Trib., Apr. 2, 2011, http://www.chicagotribune.com/news/education/ct-met-foia-
attorney-general-universi20110402,0,7461991.story. When I attended the 24th Annual Me-
dia and the Law Seminar, sponsored by Kansas University Law School, May 6, 2011, Dr.
John Miller, President, Central Connecticut State University, when speaking on the panel
entitled Confidential Public Information: When FERPA and the First Amendment Clash on
Campus, stated that while he believes generally in disclosure, if he concluded that the re-
questor was seeking the information for the wrong reasons, he would simply delay the
release for as long as he could. However, that is not the law:

FOIA does not permit judges [and certainly anyone else] to determine which disclo-
sure requests are in the public interest and which are not. FOIA says that any person
may obtain information. Either all requestors have access, or none do. The special
needs of one, or the lesser needs of another, do not matter. . . . [T]he only public
interest cognizable under FOIA is the interest of the citizenry in obtaining informa-
tion about the activities of its government.... [While we once considered whether] the
requestor proposed a "legitimate" use for the information ... this analysis is no longer
valid. In determining the public interest in disclosure, we may consider only whether
the core purpose of FOIA, letting the citizenry know what its government is up to, will
be served by release.

U.S. Dept. of Navy v. Federal Labor Relations Auth., 975 F.2d 348, 355 (7th Cir. 1992)
(citations omitted) (emphasis in the original) (internal quotations omitted).

98. STUDEINT PREss LAw C niNTR (SPLC), Wiirm PAPER: FERPA AN) Acciess -ro
PUBLIc Re7cowos 6 (n.d.), available at http://www.splc.org/pdf/ferpa-wp.pdf.

99. Id. (quoting U.S. Senator Sherrod Brown, D-Ohio, calling for FERPA reform).
100. Id.
101. Peltz, supra note 15, at 189-90.
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smallest cohort and produce the requested information in the redacted
form.10 2 Meanwhile, I never received a response to my letter to Univer-
sity Counsel. Nor have I received the additional information I requested.

ii. Unrest at Home

Well, that's your fault, for keeping your eyes open-if you'd
shut them tight up, it wouldn't have happened. Now don't

make any more excuses, but listen!'0o
In his letter, University Counsel drew attention to, as he stated, the

"race, ethnicity, national origin and similar data" of the students on the
Suspect List.' 04 This reminded me of an article-and the events sur-
rounding it-written by my colleague at Arkansas Law-Little Rock, Pro-
fessor Richard Peltz-Steele.'0o Peltz-Steele's article, penned under his
unmarried name of Peltz, discussed access to race-based admission data,
and came after a series of relatively recent events, including letters be-
tween Eric Spencer Buchanan-President, W. Harold Flowers Law Soci-
ety, an African-American attorney organization-and the then Dean of
the law school.' 0 6 In a letter entitled "African-American Representation
at [Arkansas Law-Little Rock]," Buchanan wrote, "I understand that
over the past four years no more than four African[-]American males
have graduated from [Arkansas Law-Little Rock]." 0 7 After also critiqu-
ing the minority hiring practices of the law school,' Buchanan described
a subset of the very data into which I inquired, which he apparently ob-
tained on his own through W. Harold Flowers Law Society:

This situation is reprehensible, indefensible and insulting. I re-
spectfully request that you address and resolve these issues
immediately.

Furthermore, it is distressing to discover the plight of African[-
]American females admitted in 2005. It is my understanding that
nine full-time African-American students were admitted in 2005, of
whom six are female and three are male. Only two of those [six]
females advanced to the second year 2L status. Three were readmit-
ted [through the Readmissions Committee process], but, [were] re-

102. Id.
103. CARRouL, supra note 1, at 15.
104. Letter from Jeffrey A. Bell, supra note 81.
105. Peltz, supra note 15, at 181.
106. Id. at 185 n.23.
107. Letter from Eric Spencer Buchanan, President, W. Harold Flowers Law Society,

to Charles Goldner, Dean, Arkansas Law-Little Rock (Oct. 18, 2006) (on file with The
Scholar: St. Mary's Law Review on Minority Issues).

108. Id.
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quired to repeat the entire first year. One was flatly denied
readmission.' 09

Buchanan's letter flatly asserted that the cause of these failures of mi-
nority students was discrimination." 0 Peltz-Steele-armed with the data
from Buchanan-sought to investigate the validity of Buchanan's
charges. Along these lines, Peltz-Steele explored Freedom of Informa-
tion (FOIA) requests by a former top honors student at Arkansas
Law-Little Rock also for de-identified admissions data."' The student
abandoned her FOIA requests when an undisclosed member of the law
school faculty contacted her employer-in an attempt to interfere with
her access rights-and falsely asserted to the requester's employer that
the requester's legal use of the access statute disrupted the law school's
operation.'1 2 When asked by several faculty members about this im-
proper behavior, "[t]he dean of the law school reported in a faculty meet-
ing that neither he nor the academic associate dean made [njor
authorized the communication, so he concluded that no further investiga-
tion was warranted."113 This response sidestepped the issue and fore-
closed any further inquiry into the issue.

After the student-requester was forced to give up pursuing her request,
Peltz-Steele asked the administration for the same admissions data, which
inquired into, inter alia, race-correlated admissions standards.' 14 "The
dean denied the request, asserting that a faculty member not on the Ad-
missions Committee lacks any legitimate pedagogical interest in admis-

109. Id.
110. Id. In the letter, Buchanan wrote:
Dean, I had hoped that this kind of discriminatory mistreatment of African-Ameri-

cans would not exist at your school, particularly, at a time when, the law school at
Fayetteville has approximately 70 students of color between 1L and 2L classes.

I urge you to address this situation and fashion a remedy immediately. I would
propose that those African-American females be allowed to advance to 2L courses at
the beginning of the second semester, where such classes are not continued from the
first semester, and, at no expense to them, they be allowed to take classes in the sum-
mer, so that they may advance to their rightful status.

I wish to meet with you and [the Associate Dean for Admissions] on these issues.
Please know that members of W. Harold Flowers Law Society have authorized me to
approach you in this fashion. . . . [W]e do not take lightly attempts to thwart the
advancement of African[-]Americans in the field of law.

Id.
111. Peltz, supra note 15, at 185 n.24 (discussing how the identity of the requester-

while discoverable from the FOIA requests-was withheld due to the potential for further
acts of retaliation against her). The same is being done here.

112. Id. at 187.
113. Id. at 187 n.35.
114. Id.
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sions records.""' This was the correct standard for an employee rather
than a member of the public-educational interest-although the inter-
pretation that faculty not on the Admissions Committee don't have such
an interest is debatable. More importantly, though, the logic of the state-
ment clearly is that a member of the Admissions Committee-like me-
is entitled to review the requested information.

E. Factors Correlating with the Suspect List
i. Admissions Practices

"Would you tell me, please,"
said Alice, "what that means?"'

Combining the descriptive and empirical evidence from Peltz's paper,
Buchanan's hard data, and the University Counsel's letter highlighting
the "race, ethnicity, national origin, and similar data" of those on the Sus-
pect List, it suggests that affirmative action policies play a factor in evalu-
ating students' presence on the Suspect List. This notion is augmented by
the national data on race and law school admissions, as shown below.

Affirmative action policies that admit minority students with lower
LSAT scores and undergraduate GPAs often develop as a result of having
population-based target admission rates for demographic cohorts." 7

While some schools may establish such goals pursuant to traditional cor-
rective notions of affirmative action, other schools may be chasing such
ends simply to comply with the American Bar Association's recent re-
quirement "calling for law schools to show they are taking 'concrete ac-
tion' to diversify both their students and faculty in order to win ABA

115. Id. (emphasis added); OiUviR, supra note 38, at 4 ("Professor Peltz was denied
access to Law School admissions records to analyze the relevant data, as Dean Goldner
determined that his purpose was not 'educational' within the meaning of federal privacy
law.").

116. CARROLL, supra note 1, at 99.
117. See ZELNICK, supra note 59, at 353 (indicating the difficulties associated with

minority preferences, whether it is in academia or the workforce).
In 1991, Speaker [Willie] Brown [in California] pushed his Education Equity Act
through the state legislature, requiring state universities and colleges to admit and
graduate classes of students that mirrored the racial and ethnic composition of the
state's high school graduating classes.... Governor [Pete] Wilson promptly vetoed the
bill, and it never became law.

Id.
[I]n the fall of 2001, roughly 3400 [B]lacks were enrolled in the first-year classes of
accredited law schools in the United States, constituting about 7.7% of total first-year
enrollment. This is very close to the proportion of [B]lacks (8.9% in 2001) among
college graduates-the pool eligible to apply to law schools [but far less than their
proportion in the overall population].

Sander, supra note 59, at 374.
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accreditation."n' Regardless of the cause, those goals are challenging for
Arkansas Law-Little Rock, inter alia, because it must compete for a lim-
ited number of in-state (see below) minority applicants against Fayette-
ville's powerful flagship law school."' The unguided pursuit of such
polices, regrettably, can have unintended negative consequences both on
those implementing it and, more importantly, on those for whom the poli-
cies were designed to benefit.

For example, in pursuing this goal at Arkansas Law-Little Rock, an
administrator wrote the Dean, "PLEASE don't put someone on [the Ad-
missions Committee] who lacks common sense (you know who they are)
or doesn't believe in affirmative action." 12 0 In addition to stating that
individuals with her disfavored political/philosophical belief should be
unilaterally excluded from Admissions Committee assignments by the ad-
ministration, this administrator also urged that the demographic composi-
tion of the Admissions Committee should be similarly controlled: the
memo complained that "there's only one person of color, although [name
redacted] is a [N]ative American.... [Also, i]t would be nice to have a

118. Ed Department Takes Aim at ABA's Diversity Requirement, DIvERSE ISSUES IN
HIGHEiR Eouc. (Jan. 9, 2007), http://diverseeducation.com/article/6847/. Cf. ABA/LSAC,
POST-CONFERENCE RIEPORT, EMBRACING THE OPPORTUNITIES FOR INCREASING DIVER-
srry INTO Ti LEGAL PROFESSION: COLLABORATINc, To EXPAND THE PIPELINE (LET'S
GET REAL) 15, 20 (2005), available at http://www.1sac.org/LSACResources/Publications/
PDFs/PipelinePostReport.pdf [hereinafter ABA/LSAC]. The ABA embodies a somewhat
schizophrenic approach to admissions: requiring greater admission of minorities, while
maintaining a minimum LSAT-score requirement.

The existence of a de-facto LSAT cut-off score [of 141] for accreditation purposes ...
has a disparate impact on African[-]American students, who have mean LSAT scores
of approximately 143-144. As a result, nearly half of all African[-]American law
school applicants are effectively precluded from attending law school based on their
LSAT scores.

John Nussbaumer, Misuse of the Law School Admissions Test, Racial Discrimination, and
the De Facto Quota System for Restricting African-American Access to the Legal Profes-
sion, 80 ST. JOHN'S L. REV. 167, 176 (2006).

119. See supra note 3.
120. See Peltz, supra note 15, at 185 n.23 (citing memorandum, also on file with The

Scholar: St. Mary's Law Review on Minority Issues). The comment is even more curious,
because it's not clear how the administration would be able to make this determination. I
know of only one faculty member who spoke publicly against affirmative action, and this
was when the school's Black Law Students Association requested him to take the "con"
position in a debate on the issue. Perhaps some proxy was used. For example, I recall that
one faculty member bemoaned that I was labeled with a "Scarlet R" for having once
worked for a Republican United States Senator while serving on the staff of the United
States Senate Judiciary Committee. Moreover, other than statements that the school sup-
ports affirmative action, I know of no stated definition of our program or guidance on how
it should be implemented.
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male.",21 The notion that political beliefs should be the basis to exclude
faculty from membership on important decision-making bodies is troub-
ling. 12 2 Do we not teach in law school that lawyers and judges should be
able to manage their personal beliefs so as to fairly interpret and apply
the law?

Moreover, in addition to target minority goals, like many state law
schools, Arkansas Law-Little Rock has a mandate to reserve the vast
majority of its seats for Arkansas residents. As described below, the con-
sequence of these two intersecting policies contributes to the phenome-
non that minorities are sometimes-although clearly not always-
admitted with objective admissions scores towards the bottom of the
class.123  Indeed, a former admissions officer at Arkansas Law-Little

121. Memorandum from Lynn C. Foster, Acting Assoc. Dean for Academic Affairs,
Arkansas Law-Little Rock, to John M.A. DiPippa, then-Acting Dean, Arkansas
Law-Little Rock (n.d.) (on file with The Scholar: St. Mary's Law Review on Minority
Issues).

122. See Robert Steinbuch, Bonding Justice, 80 Miss. L. J. 377, 385 (2010) (reviewing
GEoRGii FLETCHER, THE BOND (2009)). "[Supreme Court Nominee Sonya Sotomayor]
will follow what she thinks is the law on that, and her personal beliefs will not interfere
with that analysis because my view of her is that she does not allow her personal beliefs to
interfere with her analysis of legal issues." Id. at 385 n.9 (citing Michael Saul, Supreme
Court Nominee Sonia Sotomayor 'Open,' Will Follow Law on Abortion Issue, Says Friend,
N.Y. DAn-Y Niws, May 29, 2009, http://www.nydailynews.com/news/politics/2009/05/29/
2009-05-29_supremecourt.html); Michael A. Wolff, Missouri Chief Justice, Law Matters:
What Do Judges Believe . . . Really?, YouR MISSOURI CouiRs (Feb. 27, 2006), http://
www.courts.mo.gov/page.jsp?id=1080 (promulgating the notion that a judge's role in decid-
ing a case is not to insert his or her ideals, but rather to follow the law).

Court opinions are not personal beliefs.

Supreme Court opinions are directed at one result: resolving a legal dispute. They
do not necessarily reflect any judge's personal views about the subject matter, nor are
they pronouncements of political policy. . . . Different judges may differ on what a
legal provision means or what legal principle controls a case . ...

Judges, as other citizens, have personal beliefs. When citizens come to courts to
serve as jurors, we instruct them to set aside their persons [sic] beliefs and decide cases
based on the law and the facts. The same is true for judges, who take an oath to do
just that.

Id.
123. Sander, supra note 59, at 478-79.
Black students as a whole are at a substantial academic disadvantage when they

attend schools that used preferences to admit them. As a consequence, they perform
poorly as a group throughout law school.... [C]lose to half of [B]lack students end up
in the bottom tenth of their classes. . . . [N]one of [this is] attributable to race per se[,
but rather, preferences].

The clustering of [B]lack students near the bottom of the grade distribution pro-
duces substantially higher attrition rates. . . . [A]gain, virtually all of the [B]lack-
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Rock stated that after ranking students based on scores, the school would
skip over non-minority applicants in an effort to increase minority
representation. 1 2 4

The national law school data supports the existence of this phenome-
non. By way of example, for the 2007 entering class, the University of
Missouri at Columbia admitted applicants identified as White with an in-
dex of combined LSAT scores and undergraduate GPAs ranging from
forty-nine to eighty-four. 125 The index for identified African-Americans
who were admitted ranged from forty-five to sixty-five, while the index
score for identified American Indians and Alaskans who were admitted
ranged from fifty to seventy-three. 126 In comparison, the index score that
combined LSAT scores and undergraduate GPAs for identified Asians
and Pacific Islanders who were admitted ranged from fifty-three to sev-
enty-five and forty-six to sixty eight for identified Hispanics and

127Latinos.12
The conclusion that schools will admit some minorities with lower

LSAT scores and undergraduate GPAs when the school is seeking classes
with greater population-proportional demographics, particularly when
coupled with an in-state mandate, is not very surprising.1 2 8 The score

[W]hite gap seems attributable to preferences; virtually none of it seems attributable
to race or to any correlate of race (such as income).

Id.
124. Interview with Richard Peltz-Steele, Faculty, Arkansas Law-Little Rock (Nov.

2010). See Eric Hoover, Application Inflation: When Is Enough Enough?, N.Y. TIMES,
Nov. 5, 2010, http://www.nytimes.com/2010/11/07/education/edlife/07HOOVER-t.html?
scp=1&sq=application%20inflation%20when%20is%20enough%20enough&st=cse (criti-
quing school inflation of admissions information).

Georgetown buys names of students with PSAT scores equivalent to 1270 on the SAT
critical reading and math sections, and grade-point averages of A- or better. There are
only so many students with these attributes to go around-about 44,000 a year, out of
1.5 million test takers. Georgetown lowers that threshold to search for another 5,000
or so under-represented minority students.

Id.
125. UNIv. OF MissouRI-CoL UMIA, 2006-2007 ADMIssioNs DATA 2-15 (n.d.) (on

file with The Scholar: St. Mary's Law Review on Minority Issues). UMC law school is
geographically close to Arkansas Law-Little Rock, but significantly higher ranked.

126. Id.
127. Id.
128. Cf. Floyd Weatherspoon, The Status of African American Males in the Legal Pro-

fession: A Pipeline of Institutional Roadblocks and Barriers, 80 Miss. L. J. 259, 260 (2010)
(drawing attention to "[t]he number of African-American males entering the legal profes-
sion remain[ing] stagnant.").

In Grutter [v. Bollinger], the University of Michigan Law School used race, among
other factors, in making admission decisions for entrance into the law school. The law
school's admission policy sought to ensure diversity among its students. The Supreme
Court held that the University of Michigan's program was narrowly tailored and fur-
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disparity often results in part from the fact that as a cohort, some minor-
ity groups do not seek placement in law schools at or near population-
proportional rates.12 9 Assume, by way of a simple example, that you
have two groups in the relevant population: Minority and Other. The
Minority group is 3000 strong, and the Other is 7000. (The Minority
group in this hypothetical very roughly mimics the proportions in the
population of African-Americans and Hispanics combined.) Then as-
sume that 700 Other apply to law school, while only thirty apply from the
Minority group. (Of course, this example is grossly exaggerated.) Now
assume that the law school class is 100 large. Thus, the admissions offi-
cials would have to admit all of the minorities to obtain a class represent-
ing the population of minorities, but the admissions officials could
selectively reject nine of the Other applicants for every one that they ad-
mit. Therefore, the admissions officials could be highly selective regard-
ing which of the Other applicants they admit, but not selective at all
regarding the Minorities-given the hypothetical distribution presented
here.

While this hypothetical distribution is not realistic, the idea behind it is.
For example, African-Americans and Hispanics applied to University of
California undergraduate schools at a rate far lower than their represen-
tation in the population-indeed, by about half.' As the following chart

thered "a compelling state interest in obtaining the educational benefits that flow from
a diverse student body."
... However, after more than seventy years of state and federal litigation involving
admission policies, the number of African[-]American males attending law school and
entering the legal profession remains low and continues to stagnate.

Id. at 268 (citations omitted).
129. Id. at 283-84.

The number of bachelor's degrees awarded to African[-]American students continues
to increase, but at a snail's pace. The U.S. Census Bureau reports that from 1990 to
2006, the percentage of African[-]Americans receiving bachelor's degrees increased
from 5.8% to 9.6%. However, the U.S. Census also reports that only [sixteen percent]
of African[-]American males over twenty-five years old have a bachelor's degree.

There are a number of barriers that African[-]American males face in attending col-
lege. Among those barriers include a lack of motivation to attend college and an
understanding of the value of obtaining a college education. A lack of mentors, pa-
rental support, and financial resources also contribute to the relatively low enrollment
of African(-]American males in college. Unless the number of African[-]American
males enrolled in college increases substantially, the number of Africani-]American
males attending law school will likely decline or remain stagnant.

Id. at 283-85 (citations omitted).
130. OiICE roRi CivIL RIGHTs EVALUATION, U.S. COMM'N ON CivIL RIGHrs, BE-

YONo PERCENTAGE PLANS: Tu-_ CHIALLENGE OF EQUAL OPPORTUNITY IN HIGHE R Eu-
CATION, DRA'r STAiFF REPORT 20-21 (2002); compare Hoover, supra note 124 (discussing
Georgetown University's ten percent undergraduate admission rate for Black applicants)
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demonstrates, while the percentage of minorities that applied to law
school exceeded their undergraduate application rates, the cohort that
applied to law school is smaller than their representation in the popula-
tion. 31 One dean at a public law school made this policy clear to me
when he said "the claim that we don't have minimum standards for mi-
norities is nonsense-we do; however, they are lower than those for non-
minorities."1 3 2

LSAC Gender & Ethnicity Data1 3 3

% of
Bachelor % of

% of U.S. Degrees ABA % of ABA J.D. % of
Gender/ Population conferred Applicants Matriculations Degrees Lawyers

Ethnicity 2008 2006-07 Fall 2008 2008 2007-08 2008

Male 49.3% 42.6% 50.3% 52.8% 52.9% 65.6%
Female 50.7% 57.4% 48.9% 47.1% 47.1% 34.4%

White 66.6% 72.2% 63.5% 69.9% 70.8% 88.7%
Black 12.4% 9.6% 11.3% 7.3% 6.2% 4.6%

Hispanic 15.7% 7.5% 9.3% 8.2% 6.8% 3.8%
Asian/Pacific 4.6% 6.9% 8.6% 8.3% 7.9% 2.9%

Islander
American 0.8% 0.8% 0.9% 0.8% 0.8% N/A
Indian/AK

Native

and Office of Undergraduate Admissions: First Year Students Profile and Admission Statis-
tics, GIEORGETOWN UNIv., http://uadmissions.georgetown.edu/applyingfirstyear sdprofile.
cfm (last visited May 22, 2011) (discussing that in 2009-2010, Georgetown's incoming un-
dergraduate class was nine percent African American) with U.S.A. QuickFacts, U.S. CiN-
sus BUREAU, (Nov. 4, 2010, 1:51 PM), http://quickfacts.census.gov/qfd/states/00000.html
(last visited June 23, 2011) (showing the United States' African-American population at
thirteen percent). See also Hoover, supra note 124 (pointing out discrepancies even in
highly-ranked schools with strong minority representation).

Take . . . Princeton, whose freshman class this year is 37 percent minority students, 17
percent athletes, 13 percent legacies and 11 percent international students. "Among
very, very good schools, a huge percentage of the class is not in play on academic
grounds," [William M. Shain, an educational consultant and former admissions dean at
three private colleges] says. "How much can you improve the class when you're only
working with half or less?"

Id.
131. LAw Scii. ADMIssIoN CouNCIl, APpiPICANIS BY GENDER AND ErlNicrry, avail-

able at http://www.lsac.org/LSACResources/Data/PDFs/US-and-legal-percentages-by-gen-
der-ethnicity.pdf (last visited Feb. 15, 2011).

132. This statement was made in confidence. So, the identity of the declarant will not
be disclosed.

133. LAw Scia. ADMISSION CouNCIL, supra note 131.
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The following chart shows that these rates-with the exception of the
Hispanic/Latino category (which increased)-have held basically con-
stant for the last decade. 134

Matriculation by Ethnicity: 2000-200913s
Matriculation Fall Fall Fall Fall Fall Fall Fall Fall Fall Fall

Group 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009

American Indian/ 0.8% 0.7% 0.7% 0.7% 0.8% 0.7% 0.7% 0.8% 0.8% 0.7%
Alaska Native

Asian/Pacific 7.0% 7.0% 7.5% 8.0% 8.4% 8.2% 8.0% 8.2% 8.3% 8.1%
Islander
Black/African 7.5% 7.3% 6.7% 6.6% 6.8% 6.5% 7.2% 7.1% 7.3% 7.2%
American
Caucasian/White 72.5% 73.2% 72.6% 70.8% 69.9% 71.4% 71.1% 70.3% 69.9% 70.4%

Chicano/Mexican 1.7% 1.6% 1.5% 1.5% 1.4% 1.4% 1.3% 1.3% 1.4% 1.3%
American
Hispanic/Latino 3.6% 3.5% 3.3% 3.8% 3.9% 4.3% 4.5% 4.9% 5.1% 5.3%
Puerto Rican 1.4% 1.9% 1.6% 1.7% 1.7% 1.7% 1.6% 1.7% 1.7% 1.6%
Other 3.7% 3.9% 4.1% 4.4% 4.4% 4.6% 4.6% 4.8% 4.7% 4.7%

No Ethnic ID 2.0% 0.9% 1.9% 2.5% 2.7% 1.2% 1.0% 1.0% 0.7% 0.8%

Furthermore, the afore-referenced admissions data regarding the 2007
class at the University of Missouri at Columbia (UMC) School of Law
show that the UMC law school would have admitted 21% fewer African-
Americans had it employed for them the same effective minimum index
score that applied to Whites, and the entering class at UMC would have
had 29% fewer African-Americans under those circumstances.13 6

134. Matriculants by Ethnicity, LAw Scii. ADMISSION CoUNCi., http://www.lsac.org/
LSACResources/Data/matrics-by-ethnicity.asp (last visited Feb. 15, 2011). Even with vari-
ous recruitment programs, minority representation at law schools does not match popula-
tion distributions. Weatherspoon, supra note 128, at 283-84 ("The enrollment of African[-
]American students in law schools has been stagnant with only marginal increases during
the past fifteen years. The number of African[-]American applicants to law school de-
clined for three consecutive years: 2005, 2006, and 2007.") (citations omitted).

135. Matriculants by Ethnicity, supra note 134.
136. UNIV. o MIssouRI-CotuMBIA, 2006-2007 ADMIssIoNs DATrA 2 (n.d.) (on file

with The Scholar: St. Mary's Law Review on Minority Issues). See also SANDERsi &
YAKOWIeZ, supra note 39 (discussing statistics of minority law school applicants in New
York).

[Similarly,] Black applicants to the University at Buffalo Law School are about three
and a half times as likely to be admitted as white applicants with the same LSAT and
undergraduate GPA, and Hispanics are about three times as likely. These preferences
are equivalent to 6.5 LSAT points or .8 undergraduate GPA points for [B]lack appli-
cants, and 5.6 LSAT points or .7 undergraduate GPA points for Hispanic applicants.
At Ohio State Law School the preferences are much more aggressive. Black and His-
panic applicants are 24 times and 11 times, respectively, more likely to be admitted
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Bar passage rates of minority law school graduates further evidences
this issue. Generally, the data show that "[B]lack and Hispanic law
school graduates are at least twice as likely as [W]hite graduates to"
never pass a bar exam.137 However,

the bar passage study data confirms what bar exam validation studies
had found before: that race does not play a statistically significant
role in bar passage when LSAT scores, undergraduate GPA, and law
school GPA are controlled. . . . [M]inority J.D.s are not more likely
to become never-passers because they're minorities; rather, they are
more likely to become never-passers because their LSAT, under-
graduate GPA, and law school grades are lower on average than
those of [W]hite law school graduates.'

than whites with the same credentials. This translates to about 12 LSAT points for
[Blacks, and 9 LSAT points for Hispanics.

The average minority admissions preference, taken over our entire sample of about
40 law schools, is equivalent to 9.3 LSAT points for [B]lack applicants, and 4.8 LSAT
points for Hispanic applicants.

Id.
137. Yakowitz, supra note 51, at 19; see also Weatherspoon, supra note 128 at 291-92

(illustrating disparities that exist even with the use of standardized testing).
Today, a number of studies expose a substantial gap in the passage rate on state bar
exams between [W]hite and African[-]American bar testers. A seminal LSAC study
confirmed the bar passage gap.
... [I]n Richardson v. McFadden the court ... upheld the constitutionality of the bar
exam as applied to African[-]American applicants. Also, in the 1970s, a number of
states adopted a multistate bar examination to standardize the bar exam among the
states. Some thought that standardizing the test would reduce the disparity in the
passage rate between African[-]American and White bar exam takers. Thirty years
later, the disparity still exists, even with the standardized multistate bar exam.

Weatherspoon, supra note 128 at 191-92 (citations omitted).
138. Yakowitz, supra note 51, at 20. See also Weatherspoon, supra note 128 at 281,

289-90 (pointing out specific discrepancies between African-American male applicants and
their White counterparts).

The deplorable status of African[-]American males in public schools directly corre-
lates to their admission and success in college and ultimately law school. Unless there
are dramatic institutional changes in public school systems, unresolved problems will
clog the legal education pipelines and inhibit the growth and development of
African[-]Americans who aspire to enter the legal profession.

African[-]American applicants to law school tend to have lower LSAT scores and
grade point averages than white applicants. The average LSAT score for African[-
]American students is 142, whereas the average score for white students is 152. The
mean LSAT score for African[-jAmerican males "remained relatively constant" at 142
during the years 1995-2002. Lack of preparation and test anxiety, among other fac-
tors, may cause minorities to have low scores. Lower grade point averages between
African[-]American students and [W]hite students may also impact LSAT scores. The
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While I have described likely reasons to see a disproportionate group-
ing of objective admissions scores and law school grades for targets of
affirmative action, I am confident that these policies are not the only fac-
tors correlating with students on the Suspect List. Legacy, politics, un-
known factors, and an element of randomness, inter alia, likely have
some explanatory power as well. Indeed, the purpose of my unrequited
inquiry to the school about the students on the Suspect List was for the
purpose of more specifically determining through empirical analysis the
predictive value of each of these factors. The tragedy is that however
much each of these policies and factors correlate with students failing out
of law school, like many of the students on the Suspect List, the legal
academy has certainly failed these students.

A student who gains special admission to a more elite school on partly
nonacademic grounds is likely to struggle more, whether that student is a
beneficiary of a racial preference, an athlete, or a "legacy" admit. If the
struggling leads to lower grades and less learning, then a variety of bad
outcomes may result, such as higher attrition rates, lower pass rates on
the bar, and problems in the job market. The question is how large these
effects are, and whether their consequences outweigh any benefits."' By
not analyzing the data that I requested to answer this quandary, we harm
the very students we seek to help.

average grade point average (GPA) for African[-]American students is 2.74, whereas
[W]hite students average 2.9.

Lower LSAT scores of African[-]American males may also be caused in part by the
failure of the public education system to provide educational resources and instruc-
tions on taking standardized exams. If the public education system disproportionately
excludes African[-]American males from advanced high school and college courses
throughout their educational experience, they will be negatively impacted when faced
with the grueling LSAT exam.

Weatherspoon, supra note 128 at 289-90 (citations omitted).
139. Sander, supra note 59, at 370.
To be more specific, affirmative action has two separate negative effects on [B]lack

graduation rates. The first result-our main focus in this discussion-is the boosting
of [Bilacks from schools where they would have had average grades (and graduated)
to schools where they often have very poor grades. For [B]lacks as a whole, this phe-
nomenon adds four to five points to the [B]lack attrition rate. The second result fol-
lows from the cascade effect. Lower-tier schools admit [B]lacks who would not be
admitted to any school in the absence of preferences. These are the students with very
low index scores (low 400s and below), who have very high attrition rates. . . . This
second phenomenon adds . . . to the overall [B]lack attrition rate. Together, these
results account for the eleven-point gap between [W]hite and [B]lack attrition
rates . . . . [T]hese mechanisms merely foreshadow a much larger effect: the conse-
quences of racial preferences for [B]lack performance on bar exams.

Id. at 441-42.
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ii. In Search of a Strong Support System

"We must support you, you know."140

Unfortunately, by admitting at-risk students without subsequently sup-
porting them, law schools address in the short term the ABA's require-
ments on minority representation-while not actually serving these
students. If schools decide to admit at-risk students, these institutions
must recognize that affirmative action programs cannot stop at the door
of the law school. Any legitimate affirmative admissions program that
considers the potentially score-limiting effect of hardship must be cou-
pled with an appropriate and effective support system to ensure those
beneficiaries whose scores were artificially depressed a reasonable oppor-
tunity to succeed.141 But this is not an inexpensive endeavor, and schools
are sometimes more interested in the aspiration than the implementation.

As President Lyndon B. Johnson said in a 1965 address at Howard Uni-
versity: "You do not take a person who for years has been hobbled by
chains and liberate him, bring him to the starting line of a race and then
say, 'You are free to compete with all the others,"'1 42 This idea is further
reflected in the comments of an affirmative action scholar and advocate
who wrote:

Admission into law school does not guarantee completion. The rigor
of law school causes the attrition of law students, and some law
schools [like Arkansas Law-Little Rock] weed out students during

140. CARROLL, supra note 1, at 160.
141. Weatherspoon, supra note 128 ("Many law schools have developed aggressive

recruitment programs to attract African[-]American males to attend law school. Law
schools have also developed academic support programs for those students who attend.").
An examination of the cause of the disparities demonstrates that their effect cannot be
eviscerated with the stroke of a pen on an admissions letter. See ZELNICK, supra note 59,
at 274 (outlining still-significant discrepancies between Whites and minorities).

[Early 1990s data showed that] Black households are 2.54 times as likely as [W]hite
households to have a reporting householder who lacks a high school degree. They are
6.47 times as likely to have children classified as being in poverty, and those that have
children are 3.55 times as likely to earn less than $25,000 per year. Blacks are 2.06
times as likely as [W]hites to be unemployed. Their households with children are 3.21
times as likely to be headed by a single parent. The [Bilack teenage fertility rate is
four times that of [W]hite teenagers. Single [B]lack women are five times as likely as
single [W]hites to give birth to a child. Black children are 5.25 times as likely as white
children to be born after inadequate prenatal care and their rate of infant mortality is
2.42 times that for [W]hites.

A leading expert witness testified that these horrific societal disparities are suffi-
cient to explain all but a small fraction of the academic difference in academic per-
formance between whites and blacks.

Id.
142. ZELNICK, supra note 59.
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the first year based on the student's failure to maintain a certain
GPA. Consequently, law schools may disproportionately dismiss Af-
rican[-]American students.

To address the attrition problem generally, [some] law schools now
require or highly recommend that students participate in school-
sponsored academic success programs to assist those who enter law
school with slightly lower grade point averages or LSAT scores. The
academic success program is designed to enhance the academic sta-
tus of participants. It has been determined that these programs have
been successful in lowering the attrition rate of African[-]American
students, especially those who may have entered law school with a
lower LSAT score than other students admitted.14 3

Indeed, the ABA and LSAC agree:
[S]chools [admitting those with low LSAT scores should] provide
sufficient academic assistance . . . hereby bettering the students'
chances for a successful academic outcome and first time passage of
the bar exam. Only those law schools that fail to meet the academic
and bar preparation needs of their students, resulting in high attri-
tion rates and low bar passage rates, are at risk of losing their accred-
itation status.144

Moreover, even when schools have support systems to address the
needs of at-risk students, these institutions must recognize that some stu-
dents with objectively low admissions scores will simply be unable to suc-
ceed. We do no service for the taxpayers of a relatively poor state, with
an unsatisfactory distribution of lawyers, by admitting students with an
insufficient chance of becoming lawyers (due to a lack of a support sys-
tem or ability). The needless expense and missed opportunities for both
failing students and taxpayers are significant.14 5

143. Weatherspoon, supra note 128.
144. ABA/LSAC, supra note 117, at 20.
145. See Cheryl L. Auster, Comment, Promising a Better Future But Delivering Debt:

Understanding the Financial and Social Impact of For-Profit Colleges and the Effect of the
New Program Integrity Rules, 13 SCHOLAR 631, 667-68 (2011) (discussing for-profit col-
leges and their frequent use of federal funding).

High levels of student debt have been shown to impact the student and the public in
three main ways. These are: (1) the financial burden on the individual; (2) the expense
of loan subsidies to taxpayers; and (3) the negative effect of defaults on the individual
and the taxpayer. Simply put, an individual facing the burden of a large debt does not
have disposable income, and therefore, the individual is less likely to make purchases
or save.

Id. (emphasis added) (citations omitted).
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Arkansas Law-Little Rock describes its efforts to address the academic
success of students as follows:

The . . . School of Law is committed to academic success for each of
its students. We have demonstrated our commitment by creating a
full-time Assistant Dean for Academic Support position to work
with students to promote their academic success.

Academic Support begins before your first class session. In the week
prior to law school, first-year students participate in an intensive
week-long orientation program composed of practice class sessions,
workshops on the fundamentals of academic success, and panel dis-
cussions by former and current students offering practical advice on
getting through law school. You will be placed in small groups under
the leadership of second and third year law students who will serve
as mentors. These [student] mentoring groups will meet throughout
the first semester and reinforce the principles of the orientation pro-
gram. There will also be workshops during the first year that will
focus on various aspects of academic success. Finally, students in ac-
ademic trouble after the first semester are assigned [student] men-
tors on a one-on-one basis to assist them with improving their study
skills.

The Law School's commitment to academic success continues with
academic advising throughout law school-the Assistant Dean for
Academic Support meets individually with students to develop study
plans for those who feel overwhelmed, to advise students in develop-
ing course outlines and preparing for exams, and to offer guidance to
students selecting from the array of course offerings so that students
will excel in their selected area of practice.

Finally, the [Law] School eases your transition from law student to
lawyer by offering a unique pass/fail course designed to prepare you
for the rigors of preparing for and taking the bar examination. 1 4 6

While this undoubtedly represents a positive development from the
school's historical activities, it, nonetheless, lacks some of the focus found
in other schools with exemplary programs. Southern Law School, for ex-
ample, has a Department of Academic Success Programs with four staff
members. They describe their program as follows:

146. Academic Success, ARKANSAS LAW-Lririru ROCK, http://ualr.edu/law/academics/
academic-success/ (last visited June 11, 2011). The "assistant dean of students who is re-
sponsible for student bar preparation . .. [was] hired [ ] a year after graduating from the
Little Rock law school and passing the bar . . . ." Piuirz, supra note 40, at n.56.
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DEPARTMENT OF ACADEMIC SUPPORT PROGRAMS
One of the most comprehensive Academic Support Programs in the
country is administered by Southern University Law Center.
Through its Department of Academic Support Programs, the law
school offers an extensive four week Summer Pre Law Program dur-
ing the month of July. Both the Academic Assistance Program and
the Academic Skills Enhancement Program is offered in the fall and
spring. An Academic Counseling component and Disability Services
for Testing is also available throughout the academic year.

SUMMER PRE LAW PROGRAM (July)
. . . Through instruction in three substantive courses (Torts, Con-
tracts, and Basic Civil Procedure), students are introduced to legal
skills, emphasizing legal writing, and legal analysis through a skills
orientation component of the program. Participation is selective.
Because most students welcome any assistance offered to help them
succeed in law school, students do not object to being invited to at-
tend the summer program. Every indication is that students who
complete the pre law program are considerably more confident, per-
haps the most important ingredient in exam success beyond learning
applicable law.
THE ACADEMIC ASSISTANCE PROGRAM (Fall and Spring)
The weekly sessions are mandatory for all students enrolled in first-
year courses and helps students understand doctrines and develop or
refine their study and analytical skills. The program consists of
weekly sessions of two-hours each during both the fall and spring
semesters where emphasis is placed on study techniques, analytical
skills, and exam writing. Each session or seminar is designed to help
students become independent learners. The substantive law is used
as a tool for teaching students how to read and analyze cases, how to
brief cases, how to organize their notes and briefs, how to outline,
how to prepare for exams, how to analyze exam questions, how to
organize exam answers, and finally how to write exam answers.

ACADEMIC ENHANCEMENT SKILLS PROGRAM (Fall and Spring)
... The hands-on skill sessions uses progressive exercises to demys-
tify the exam writing process and reinforces the practical skills
learned in academic assistance workshops. The self-directed format
allows students to advance at their own pace as they gain confidence
in their study and exam taking skills. Participation is mandatory for
students with academic probation status and voluntary for others.
Participants receive individual assessments and tutorials from the ac-
ademic counselors.
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ACADEMIC COUNSELING/ADVISING COMPONENT

Academic Counselors provide tutorials for at-risk students, advise
students of law school expectations, motivate students in the pursuit
of their legal studies, assist students in their development of effective
study strategies, time management skills and examination tech-
niques, and proctor special accommodation exams. Academic Coun-
selors are available for both the day and evening divisions. 14 7

The depth of Southern's program is relatively unique and partially a
function of Southern's status as a historically black college (HBC) dedi-
cated to its specialized mission, which includes providing opportunities to
at-risk students. 148 With that said, however, many schools require prior
experience as a director or assistant director of a bar preparation pro-
gram before heading up such a department, unlike Arkansas Law-Little
Rock.14 9

147. Academic Support Programs and Academic Counseling, S. UNIv. LAW CTR.,
http://www.sulc.edu/administration/academic-support/asp.htm (last visited June 11, 2011)
(listing an Associate Vice Chancellor, two Academic Counselors, and an Administrative
Assistant as the staff of Department of Academic Support Programs). The Associate Vice
Chancellor has over twenty-five years of professional service, provided oral and written
testimony before the U.S. Senate, served on a congressional commission, published in
Southern University Law Review and has coauthored an international publication. SULC
Faculty: Berryl Gordon-Thompson, S. UNIv. LAW CfR., http://www.sulc.edu/faculty/
bthompson.htm (last visited June 11, 2011). The school lists the following as workshops
and programs that are administered by the Associate Vice Chancellor for Academic Sup-
port Programs as: "Summer Pre Law, Academic Assistance, Academic Success Skills, Aca-
demic Enhancement Writing, Academic Counseling & Advising, Exam Taking Skills, Time
Management, Legal Methods and Disability Services." Id.

148. History and Mission of SU Law Center, S. UNIv. LAw CTR., http://www.sulc.edu/
about/history.htm (last visited June 11, 2011). See also Our Law Center Mission, S. UNIV.
LAW CRi., http://www.sulc.edu/about/about.htm (last visited June 19, 2011) (indicating the
overall goals the SULC has in educating students).

The mission and tradition of the Southern University Law Center is to provide access
and opportunity to a diverse group of students from underrepresented racial, ethnic,
and socio-economic groups to obtain a high quality legal education with special em-
phasis on the Louisiana civil law. Additionally, our mission is to train a cadre of law-
yers equipped with the skills necessary for the practice of law and for positions of
leadership in society.

Id.; Facts and Figures, S. UNIv. LAw Ora., http://www.sulc.edu/about/factsandfigs.htm (last
visited June 11, 2011) ("The Law Center has contributed to the education of more than
[ninety] percent of the African[-]American attorneys in the State of Louisiana.").

149. Assistant Dean of Bar Preparation & Academic Success, CImRoN. of HIGHER
Enuc., http://jobs.chronicle.com/jobs/0000677087-01 (Apr. 18, 2011) (requiring three years
of experience as a director or assistant director of a bar preparation program before head-
ing such a department at Barry Law School in Florida); Bar Exam Counselor,
HicIIEREDJOBs, http://www.higheredjobs.com/faculty/details.cfm?JobCode=175510990&
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The admission of students with low prediction indicators, coupled with
the absence of systemic academic assistance programs at many law
schools designed to effectively address admitted at-risk students, help ex-
plain the results outlined by the ABA and LSAC:

* Law students of color have a higher attrition rate than [W]hite
law students.

* In 1998, the percentage of students of color remaining in law
school by their second year was 86.8% compared to 93.6% of
[W]hite students. In 1998, the percentage of students of color re-
maining in law school by their third year was 84.7% compared to
91.2% of [W]hite students.

* Bar exam passage rates for students of color are generally lower
than [W]hites.

* A 1998 report found that African-Americans have the lowest bar
passage rate, at 77.6%. Asians pass the bar exam at a rate of
91.9%, while [W]hite students have a 96.7% passage rate.so

The negatives associated with the contribution to these statistics by stu-
dents at Arkansas Law-Little Rock is compounded by my inability to
obtain the critical data in my effort to improve this situation. Openness
and faculty input is a required ingredient for the recipe for collaboration,
collegiality, and academic improvement. Such an approach not only re-
spects the unique views of faculty members, it incorporates the core aca-
demic notion that the faculty collectively governs the institution. Sadly,
this ideal is receding due to "disturbing .. . internal threats . .. apparently
to strengthen the hand of school administrators." 5 1

Moreover, lawsuits asserting that-along with Congressional interest
into whether-educational institutions are committing fraud when they
admit students who are likely to fail, while readily accepting their tuition

Title=Bar%20Exam%20Counselor (last visited June 11, 2011) (on file with The Scholar: St.
Mary's Law Review on Minority Issues) (preferring two years of experience in preparing
students for the bar exam-including "at risk" students-before heading such a depart-
ment at Golden Gate University Law School in California). Arkansas Law-Little Rock
has had two assistant deans charged with addressing bar passage in the last five years,
neither with prior experience either heading, or working in, a bar preparation program.

150. ABAILSAC, supra note 118, at 15 (footnotes omitted).
151. Michael A. Olivas, Univ. of Houston Law Center, Presidential Address before

the House of Representatives at the AALS Ann. Mtg.: Academic Freedom and Academic
Duty (Jan. 7, 2011), available at http://www.aals.org/services-newsletter-presMarch 1.php
(offering transcript of the Presidential Address of Michael A. Olivas, President of the As-
sociation of American Law Schools (AALS), before the House of Representatives at the
AALS Annual Meeting on Jan. 7, 2011).
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and other financial payments, have gained traction in recent years.15 2 For
example, "suits against [a college] under the federal False Claims Act
have been made public in the last few years, all making accusations that
the company used deceptive practices in its quest for profits, including
enrolling unqualified students and paying recruiters for each student en-
rolled, a practice forbidden by federal law."' 53 Although the majority of
these suits generally have been against for-profit intuitions, a former stu-
dent at Thomas Jefferson School of Law-a private, non-profit institu-
tion-sued her alma mater on a similar theory1 5 4  Such suits are
predicated on the notion that it is wrong to knowingly collect tuition from
students who have no realistic probability of succeeding, regardless of the
institutions for-profit/non-profit status. And if we admit students with
low scores and do not address the particular reasons for their depressed
indicators, or accept students that simply are unable to succeed, we have
committed that very harm.

152. See generally Auster, supra note 145 at 632-34.
153. Tamar Lewin, Scrutiny Takes Toll on For-Profit College Company, N.Y. Timns,

Nov. 9, 2010, http://www.nytimes.com/2010/11/10/education/I0kaplan.html? r=1&page
wanted=all.

[T]he company was concerned most with getting students' financial aid, and that [the
school's] fast-growing revenues were based on recruiting students whose chances of
succeeding were low.

... [A] former [] instructor and administrator who is one of the Miami whistle-blow-
ers, recalled a PowerPoint presentation showing African-American women who were
raising two children by themselves as the company's primary target.

Such women, [the former instructor and administrator] said, were considered most
likely to drop out before completing the program, leaving [the school] with the aid
money and no need to provide more services.

Id. See also Press Release, U.S. Dep't Of Educ., Proposed Rule Links Federal Student Aid
to Loan Repayment Rates and Debt-to-Earnings Levels for Career College Graduates
(July 23, 2010), available at http://www.ed.gov/news/press-releases/proposed-rule-links-fed-
eral-student-aid-loan-repayment-rates-and-debt-earnings (describing proposed legislation
to ensure career colleges' efficacy in preparation of students enrolled in their programs).

154. Martha Neil, Honors Grad Working as Doc Reviewer Sues Law School, Says She
Was Misled by US News Stats, ABA JouRNA, May 27, 2011, http://www.abajournal.com/
news/article/honors-grad-workingasdoc reviewersueslawschool saysshe wasmis-
led-by/. This pending suit was brought by a 2008 honors graduate stating that the law
school actively misrepresented her post-law school job prospects. Id. Of course, the case
at this stage remains undecided, but it does illustrate that non-profit law schools may be-
come subjected to the same legal scrutiny as for-profit schools.
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III. CONcLusioN
You woke me out of oh! such a nice dream!

And you've been along with me, Kitty-
all through the Looking-glass world.

Did you know it, dear?55

By chance, I was thrust into the issue of why students fail out of law
school when presented with a piece of the data as a member of the
Readmissions Committee at my law school. In an effort to do my job and
to do good, I sought additional information that would have allowed me
and my school to address systematically the cause of law students' failure
to graduate. My efforts were frustrated through the inapposite invoca-
tion of FERPA-thwarting a thorough examination of policies that cost
the school, the students, and the taxpayers of Arkansas. I nonetheless
remain an idealist, and I will continue to seek answers and pursue im-
provements. However, as long as we continue to admit students unlikely
to succeed without addressing why we admit them and why they don't
pass, we fail ourselves at least as much as we fail them.

155. CARROu, supra note 1, at 166.
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