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THE SCHOLAR

In a world marked by so-called "progress," LGBT, and most notably gay
men and lesbians,7 remain second-class citizens in vital ways.' Thus, as
long as homosexuals are ordered to sit in the back of the bus, we as soci-
ety (collectively in the driver seat) ought to recognize that sexual minori-
ties require a legally protected status.' The United States Constitution

7. The claims in this Note will relate to all sexual minorities (LGBT), but I will often
use references to gay men and lesbians, as the discrimination against these particular
groups is the most cited in references used for this Note.

8. CRAIG A. RIMMERMAN, FROM IDENTITY TO POLITICS: THE LESBIAN AND GAY
MOVEMENT IN THE UNITED STATES 1 (2002).

[Coming out in] the 1970s (and 1980s and 1990s) ... was the major challenge facing
most lesbians and gay men in America in their personal and public lives Although the
media depicted a growing openness toward homosexuality in American society, this
did not easily translate into the daily lives of individual lesbians and gay men. Overall
their connection to any larger sense of a lesbian and gay community was tenuous at
best.

FRED FEJES, GAY RIGHTS AND MORAL PANIC: THE ORIGINS OF AMERICA'S DEBATE ON
HOMOSEXUALITY 7 (2008).

[T]here is, regrettably, a significant history of purposeful discrimination against gay
and lesbian people, by governmental as well as private entities, based on prejudice and
stereotypes that continue to have ramifications today. Indeed, until very recently
states have "demean[ed] the[ ] ... existence" of gay and lesbians "by making their
private sexual conduct a crime."

Letter from Eric H. Holder, Attorney Gen., to John A. Boehner, Speaker, U.S. House of
Representatives (Feb. 23, 2011) [hereinafter Holder] (alteration in original) (citing Law-
rence v. Texas, 539 U.S. 558, 578 (2003)).

9. On February 23, 2011 President Obama declared the Defense of Marriage Act of
1996 (DOMA), which prohibited recognition of same-sex marriages, to be unconstitu-
tional. Consequently, President Obama instructed the Department of Justice to stop de-
fending its constitutionality. Siegel Bernard, supra note 6. Eric H. Holder, the U.S.
Attorney General, announced President Obama's recommendations in a letter directed to
the members of Congress:

After careful consideration, including a review of my recommendation, the Presi-
dent has concluded that given a number of factors, including a documented history of
discrimination [immutability, lack of political power, and the trait's lack of bearing on
legitimate policy objections], classifications based on sexual orientation should be sub-
ject to a more heightened standard of scrutiny. The President has also concluded that
Section 3 of DOMA [defining marriage for federal purposes as only between a man
and a woman], as applied to legally married same-sex couples, fails to meet the stan-
dard and is therefore unconstitutional. ...

Much of the legal landscape has changed in the [fifteen] years since Congress passed
DOMA. The Supreme Court has ruled that laws criminalizing homosexual conduct
are unconstitutional. Congress has repealed the Military's Don't Ask, Don't Tell pol-
icy. Several lower courts have ruled DOMA itself to be unconstitutional. [However,]
Section 3 of DOMA will continue to remain in effect unless Congress repeals it or
there is a final judicial finding that strikes it down, and the President has informed me
that the Executive Branch will continue to enforce the law.
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MEDICAL CRISIS

seems like the most obvious and perfectly suited refuge to guarantee
rights to personal privacy, equal protection, and due process. Although
an in-depth constitutional analysis is beyond the scope of this Note, the
existing line of jurisprudence on the subject of gay rights reflects a deep
divide, abundant in bias and prejudice.'o Therefore, we must look be-
yond the judiciary for a solution to curtail LGBT discrimination.

Recent developments, in particular President Obama's official state-
ment declaring the Defense of Marriage Act (DOMA) unconstitutional,
are promising but limited in scope." Although the Obama administra-
tion is helping to build the political momentum against DOMA, the Act
remains enforceable law." Thus, same-sex partners who are legally mar-

Press Release, Dep't of Justice, Statement of the Attorney General on Litigation Involving
the Defense of Marriage Act (Feb. 23, 2011), available at http://www.justice.gov/opa/pr/
2011/February/11-ag-222.html.

10. E.g., Lawrence v. Texas, 539 U.S. 558 (2003); Romer v. Evans, 517 U.S. 620 (1996);
Bowers v. Hardwick, 478 U.S. 186 (1986); EVAN GERSTMANN, THE CONSTIrUTIONAL UN-
DERCLASS: GAYS, LESBIANS, AND THE FAILURE OF CLASS-BASED EQUAL PROTECTION 3
(1999) (discussing how the class-based approach of equal protection jurisprudence denies
justice to gays and lesbians because they are regarded as a "minimally protected class").
While Romer produced a narrow victory for gays and lesbians, it failed to produce a princi-
ple which could be relied on by future litigants. GERSTMANN, supra at 10. To remedy the
disparate treatment of the courts, Gerstmann calls for reformation of the Equal Protection
Doctrine from the class- to the rights-based system to ensure democratic process and limit
judicial capacity. Id. at 14, 17.

The debate over gay and lesbian rights, although important in and of itself, reveals far-
reaching contradictions and difficulties with how we conceive of constitutional and
civil rights. The question now is whether we respond to these difficulties by accusing
one another of bigotry or of seeking special rights, or whether we work together to
create a nation in which we can all live under the equal protection of the laws.

Id. at 181; see also Patricia A. Cain, Litigating for Lesbian and Gay Rights: A Legal History,
79 VA. L. REV. 1551, 1551-53 (1993) (discussing the legal history of lesbian, gay, bisexual,
and transgendered litigation pre-Hardwick, and providing post-Hardwick implications).
One author focuses on "the roles of a positive emotion, love-and a procedural method of
proof-science-in the shaping of laws defining the rights of sexual minorities," based on
the legal scholarship of Professor Martha Nussbaum, which promoted principles of equal
dignity and respect to all members of the society. Nancy Levitt, Theorizing & Litigating
the Rights of Sexual Minorities, 19 COLUM. J. GENDER & L. 21, 21-22 (2010).

11. See Press Release, Dep't of Justice, supra note 9; Don't Ask, Don't Tell Repeal
Act § 2.

12. See E.J. Graff, Is DOMA Dead?, THE NATION, Feb. 26, 2011, http://www.thena-
tion.com/article/158862/doma-dead (discussing practical implications of the Obama admin-
istration's stand on DOMA and stating that eventually "[t]he clear moral and legal
determination will reverberate throughout the law"); Holder, supra note 8 (explaining that
"while both wisdom and the legality of Section 3 of DOMA will continue to be the subject
of both extensive litigation and public debate, this Administration will no longer assert its
constitutionality in court").

13. See Holder, supra note 8 (recognizing the still-valid authority of Section 3, despite
concluding that it is "unconstitutional").
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THE SCHOLAR

ried in their home states still remain single "for the purposes of taxes,
Social Security benefits, immigration, and all other federal legal mat-
ters." 1 4 Also, it is rather impractical for sexual minorities to march on
Washington whenever they want to be employed, marry, adopt children,
decide on estate planning and medical directives, preserve their dignity,
or simply hold the hand of their dying partners.

This Note examines the inadequacy of legal remedies available to sex-
ual minorities in medical emergencies based on a discussion of four se-
lected cases. The analysis of these cases reveals that regardless of
whether in conformity or defiance of the closeted existence, the families
involved in these medical emergencies suffered harmful consequences
imposed by the societal covering demands. In search of a solution, this
Note analogizes LGBT with other stigmatized groups, namely minorities
based on race or gender. This Note proposes a comprehensive legislative
act to guarantee LGBT protective status, which would help to minimize
and eventually abrogate the LGBT need to "cover" in order to live their
lives." As such, this Note is divided into five parts.

[T]he President has informed me that Section 3 will continue to be enforced by the
Executive Branch. To that end, the President has instructed Executive agencies to
continue to comply with Section 3 of DOMA, consistent with the Executive's obliga-
tion to take care that the laws be faithfully executed, unless and until Congress repeals
Section 3 or the judicial branch renders a definitive verdict against the law's constitu-
tionality. This course of action respects the actions of the prior Congress that enacted
DOMA, and it recognizes the judiciary as the final arbiter of the constitutional claims
raised.

Id.
14. See Graff, supra note 12.
15. See MORRIs B. KAPLAN, SEXUAL JUSTICE: DEMOCRATIC CITIZENSHIP AND THE

POLITICS OF DESIRE 14, 16-17 (1997). The author explores the relationship between les-
bian and gay rights, federal law, and the role of states in civil rights protections. Id. at 14.
Because these competing interests often conflict, it is necessary to define "the divergent
strands of a movement for lesbian and gay rights," which includes three categories of
claims: "1) decriminalization of homosexual activities between consenting adults; 2) the
prohibition against lesbians and gays in employment, housing, education, and public ac-
commodations; and 3) the legal and social recognition of the ethical status of lesbian and
gay relationships and community institutions." Id. Particularly, the third group of claims
reveals the "the political and philosophical heart of the movement for lesbian and gay
rights." Id. at 17.

At issue is the demand for the recognition and respect of lesbian and gay relationships
and institutions within the broader legal, social and ethical context. . . . The rights in
question are not simply those of individuals, but of couples, families, and voluntary
associations. Ultimately, what is at stake is the moral legitimacy and ethical validity of
lesbian and gay ways of life.

Id. at 16. But see YoSHINo, supra note 1, at 194 (offering an alternative solution to seeking
legal recourse to achieve equality for LGBT).
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