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traditional doctrine.!®?

Perhaps the most insidious example of this practice is the Court’s
use of “bright-line rules” to diminish the effect of the exclusionary rule.
The touted virtue of simplification of search and seizure rules is that the
police are caught unawares by overly technical legalistic doctrines, which
frustrate both legitimate aims of law enforcement and common-sense no-
tions of fairness. The Supreme Court never tires of noting that the public
is harmed in cases in which evidence is excluded merely because “the
constable has blundered.” The Justice invoking this venerable phrase in-
variably omits any discussion of whether the constable should have blun-
dered, or whether society must accept that constables will necessarily
blunder, or why it is that the State should not pay a price when the
constable does blunder. The unstated assumption is that constables, like
the rest of us, are human and given to honest mistakes for which they
should not be held accountable. This kind of compassion is conspicu-
ously absent from the Court’s view of persons convicted or accused of
criminal acts.!%?

As an example of this over-simplified view of search and seizure
rules, assume that a purposive approach to the search-incident-to-arrest
exception could be replaced by an easily applied bright-line rule. Fourth
Amendment protections theoretically would be more uniformly assured,
and the exclusionary rule would be invoked less often. Presumably moti-
vated by this reasoning, the Supreme Court formulated just such a rule in
vehicle search cases.'® The bright-line rule of search incident to arrest
from a vehicle first appeared in New York v. Belton,'®® in which the
Court approved the search of closed containers within the passenger
compartment of an automobile without regard for whether the area
searched was within the immediate control of the arrestee. The purpo-
sive application of search incident to arrest originated more than a dec-
ade before Belton with Chimel v. California,’®® in which the Court

182. As Felix Cohen noted, “confusion is a more potent source of evil than is error.” Fe-
L1X COHEN, ETHICAL SYSTEMS AND LEGAL IDEALS Ch. 20 (1933). See Kannar, supra note
48, at 21 (opponents of exclusionary rule have used confused the state of search and seizure
law as excuse to abolish the rule).

183. This approach implies that law enforcement officers simply lack the capacity to under-
stand and apply any but the simplest rules. My lengthy experience as a pohce legal advisor
and law enforcement consultant does not support this view.

184. The purposive nature of Chimel had been eroded prior to the decision in Belton by
U.S. v. Robinson, 414 U.S. 218 (1973), in which the Court refused to suppress evidence seized
from the person of the arrestee despite the fact that the offense for which the defendant had
been arrested did not involve a weapon, and was not the kind of crime for which physical
evidence exists. Robinson, 414 U.S. at 235,

185. 453 U.S. 454 (1981).

186. 395 U.S. 752 (1969).
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restricted search incident to arrest to those areas within the immediate
control of the arrestee and explained that the purpose justifying the war-
rantless search of this area was to locate weapons dangerous to the police
and to prevent the destruction of evidence. Rather than relying on the
purposes justifying and limiting the scope of residence search-incident-to-
arrest cases, the Supreme Court adopted an “area” approach in vehicle
search cases in Belton.!®” The area of the vehicle that may be searched is
the passenger compartment, including closed containers found within
it.!%® This result is not dependent on the arrestee’s ability to reach within
the compartment to obtain a weapon or destructible evidence, which was
the previous justification for abandonment of the warrant requirement
for a search incident to arrest in the home.!®® In theory, the area rule is
easier for police officers to apply because they need not consider the
dimensions of the arrestee’s actual area of control. They need not even
recall why the Supreme Court gave them permission to search without a
warrant in the first place.

The reality is that adoption of a bright-line rule for search incident
to arrest has resulted in an increased chance that “the constable will
blunder” in a way that violates privacy rights, and in a reduced likeli-
hood that the exclusionary remedy for that violation will be available.
Whereas the previous search-incident-to-arrest rule informed the police
officer of both the scope of the area in which search was permitted and
the policy reasons justifying the search, the bright-line versions of the
rule have been cut loose from doctrinal and policy moorings, leaving the
officer to guess whether the Court will approve the search. An example
of this dilemma is the case of the contraband found within a locked
container in the passenger compartment of a vehicle from which the
driver has been taken and arrested. If the purpose of the warrant excep-
tion is to prevent the arrestee from retrieving a weapon or destructible
evidence, the officer has some basis for deciding whether a search of the
locked compartment may be made without a warrant. However, under
the bright-line approach of Belton, it is impossible to decide by the appli-
cation of logic whether the formalistic holding of Belton extends beyond
the factual limits of the opinion.'® By freeing itself from the doctrinal
limitations of the rule, the Court is now positioned to define, ad hoc,
which areas are susceptible to a search incident to arrest. Most notably,

187. See Belton, 453 U.S. at 460-61.

188. See id,

189. Chimel, 395 U.S. at 762-63.

190. See John M. A. DiPippa, Is the Fourth Amendment Obsolete?~—Restating the Fourth
Amendment in Functional Terms, 22 GoNz. L. REv. 483, 522 (1987-88) (Belton approach
faulty for being too open-ended).
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this diminution in clarity and certainty has been accomplished by citing
the need for simplification.

In other areas of criminal procedure, bright-line rules that burden
prosecution have been replaced by purposive rules that are much less
certain in application. For instance, in the standing cases, the rule has
changed from a more bright-line approach granting standing to persons
“legitimately on the premises” and automatic standing to those charged
with possession of contraband, to a more purposive analysis of whether
the defendant had a reasonable expectation of privacy in the place
searched.’! Under the contemporary view, a vehicle passenger might or
might not have standing to complain about contraband found in the pas-
senger compartment depending on whether he or she had a reasonable
expectation of privacy in the place searched.’®® It is usually easier to
determine whether a vehicle passenger was “legitimately on the prem-
ises” during the search, but that rule also made it much more likely that
the passenger would have standing to complain about the search.!®?

All of this may illustrate only that it is as easy to do the wrong thing
for the right reason as it is to do the right thing for the wrong reason.
Efficiency,'®* clarity, and simplicity are all virtues, especially in a crimi-
nal justice system seemingly beset with inefficiency, confusion, and com-
plexity, all of which contribute to the criminal going free. Some
problems, however, are not simple or easy; they are not clear; and there
is no efficient'® way to solve them. If the rule is made simpler and easier
to apply, the complexity of the problem must be managed by another
component of the problem-solving dynamic; the complexity does not just
vanish because of a simple response. In recent constitutional criminal
procedure cases, the Supreme Court has effectively allocated the burden

191, See generally LAFAVE & ISRAEL, supra note 64, at §§ 9.1, -.2.

192. See Rakas v. Illinois, 439 U.S. 128, 142-43 (1978).

193. See Jones v. United States, 362 U.S. 257, 266-67 (1960).

194, Justice Stewart cautioned against the exaltation of efficiency in his opinion in Mincey
v. Arizona, 437 U.S. 385 (1978):

Moreover, the mere fact that law enforcement may be made more efficient can never
by itself justify disregard of the Fourth Amendment. The investigation of crime
would always be simplified if warrants were unnecessary. But the Fourth Amend-
ment reflects the view of those who wrote the Bill of Rights that the privacy of a
person’s home and property may not be totally sacrificed in the name of maximum
simplicity in enforcement of the criminal law.

Id. at 393 (citation omitted). This idea is not a new one. Blackstone observed that ““delays and
little inconveniences in the forms of justice are the price that all free nations must pay for their
liberty in more substantial matters . . . .” 4 WILLIAM BLACKSTONE, COMMENTARIES 350
(11th ed. 1791).

195. By “efficient,” I mean without considerable “cost.” Efficiency as maximization of
utility can, of course, be achieved.
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of managing the residual complexity to the trial courts, eschewing the
rule of law (i.e., doctrine) for the rule of judges.!®¢

The special needs cases illustrate this point especially well, but in a
way different from the search-incident-to-arrest cases. Here, the pre-
Terry rule was the bright-line one: Probable cause and a warrant are re-
quired in all search cases unless a well-defined exception to the warrant
requirement exists.’®” The adoption of “reasonable expectation of pri-
vacy” as the definition of a search,!®® and the subsequent reliance on
reasonableness rather than probable cause as the touchstone of the
amendment did not signal a simplification in approach.!®® Rather, it sig-
nalled the Court’s arrogation of power by substituting its version of
Fourth Amendment protection for that of the Framers.?® Although by
itself that is assuredly a big step, once made it permits the Court to
foreverafter freely reformulate search and arrest law.

196. See Ashdown, supra note 12, at 1310 (the Court’s new privacy formulation amounts
to an abdication to state judges on Fourth Amendment issues). The Supreme Court has
shifted the problems of ad-hoc decisionmaking to the lower courts. Rather than adhere to
some relatively fixed rule or doctrine that is more or less interpreted consistently, it has cut
search law free of many of its doctrinal moorings, leaving the trial courts to sort out what
“reasonable” means in each new situation.

Ironically, a Court considered the most conservative in decades has practiced this brand
of activism. Judicial activism may truly be in the eye of the beholder; judges without the
power to effect change can always criticize those in other philosophical camps for being ac-
tivist. That is, most judges would probably agree that the “right” judges should be permitted
to “make” law while the “wrong” judges should not.

197. Id.

198. See Katz v. United States, 389 U.S. 347, 357 (1967) (reasonable expectation of privacy
misconstrued by Supreme Court). There are three distinct ways in which “reasonableness™
comes into play in Fourth Amendment cases. The first two are threshold issues. One is the
issue of standing, which is decided by asking whether the defendant had a reasonable expecta-
tion of privacy in the place or thing searched. The second is whether there was any “‘search”
at all. If the defendant had no reasonable expectation of privacy—as in the Ciraolo/plain view
situation, the defendant also cannot complain. This is not because he lacks standing, but be-
cause there was no Fourth Amendment activity by the state. The third use of reasonableness is
in interpreting the amendment itself. A. “search™ of someone with “standing” must be reason-
able to avoid the exclusionary sanction.

199. See Wasserstrom & Seidman, supra note 11, at 48 (“[I]ndividualized, retrospective
balancing provides little prospective direction to police officers, who presumably need clear
rules to guide their decisions.”); Ashdown, supra note 12, at 1309-10 (elasticity of Court’s view
of privacy “is at best confusing and at worst exhibits infidelity to the privacy notions expressed
in Katz).

200. Opponents of this view will argue that no arrogation of power occurred because the
Court correctly interpreted the constitutional scheme to vest in it the responsibility to decide
what is reasonable. I leave to my colleagues who are constitutional law historians the argu-
ments why this reading is not correct. See Grayson, supra note 15; Strossen, supra note 21.
Suffice it to say that I am not persuaded that the Framers intended to reduce the imperative of
the Fourth Amendment to a mere alternative suggestion.
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B. The Inefficiency and Unpredictability of Ad-Hoc Decisionmaking

The preceding characterizations of the Court’s decisionmaking do
not require the conclusion that the Court has acted extra-constitution-
ally2! or, if it has, that it should not have done so. They do, however,
demand consideration of whether its recent approach is appropriate or
desirable.

One entirely pragmatic reason to regret the consolidation and con-
centration of decisionmaking power at the highest level of the judiciary is
its inherent inefficiency. Though it may appear more efficient to locate
the final and “true” balancing determination in the Supreme Court, the
burden will ultimately be unbearable. The Court is unable,?** and pre-
sumably unwilling, to decide every case in which balancing is required.?®
Even if the cases accepted by the Court represent only the “new” situa-
tions (or subclasses), the docket simply cannot absorb the “protean vari-
ety”?% of cases demanding their turn at the scales.

At least two alternatives exist that can alleviate this impact on the
Court. The first is to disperse decisionmaking power among the lower
courts, as is done now in cases determining, for example, whether prob-
able cause exists in a given situation. The Court then could act to correct
only those egregious errors or conflicts occurring below. Unfortunately,
many such errors and conflicts will arise, in part because of the nature of
ad-hoc decisionmaking and in part for the same reasons that bright-line
rules do not really clarify vehicle searches made incident to arrest.?%

By severing search analysis from more familiar landmarks like prob-
able cause, the Court has forced lower courts and law enforcement agen-
cies to guess whether a particular search is reasonable.?%® Just as police

201. But see Katz, 389 U.S. at 347 (reasonable expectation of privacy misconstrued at ex-
pense of individual privacy); Brian J. Serr, Great Expectations of Privacy: A New Model for
Fourth Amendment Protection, 73 MINN. L. REv. 583 (1989).

202. Richard Posner observes, “The strongest argument for the pedigree approach and
against a pragmatic or ‘realistic’ one may itself be pragmatic: judges just are not smart enough
to make wise policy decisions, balancing a myriad of conflicting considerations that include the
rule-of-law arguments against balancing.” RICHARD A. POSNER, THE PROBLEMS OF JURIS-
PRUDENCE 142-43 (1990).

203. See Wasserstrom & Seidman, supra note 11, at 48.

204. Terry v. Ohio, 391 U.S, 1, 15 (1968).

205. See supra notes 167-72 and accompanying text.

206. See Wasserstrom & Seidman, supra note 11, at 48 (Retrospective balancing provides
little prospective direction to police officers.); Anthony G. Amsterdam, Perspectives on the
Fourth Amendment, 58 MINN. L, REv. 349, 394 (1974) (“If there are no fairly clear rules
telling the policernan what he may and may not do, courts are seldom going to say that what
he did was unreasonable.”); Ashdown, supra note 12, at 1310 (lack of clarity and predictability
inherent in ordering privacy expectations leaves police and courts without standards to guide
their conduct).



328 HASTINGS CONSTITUTIONAL LAW QUARTERLY [Vol. 19:295

officers deprived of a purposive rule can act confidently and with gui-
dance only when the situation at hand closely parallels that which gave
rise to the bright-line rule, so will courts be guided by Supreme Court
pronouncements on reasonableness only when the case before them is
virtually identical to established precedent.

The second alternative, obviously, is for the Supreme Court to de-
cide cases in such a way that lower courts and actors within the criminal
justice system will be able to fairly predict whether a search or arrest is
reasonable.?®’ One way to do this is for the Court to “show its hand” in
its opinions, to make clear what motivated its decisions. Regrettably,
this is largely ineffective in special needs and other reasonableness cases
because the decisions necessarily turn on the subjective evaluations of
specific features peculiar to the case in which they arise.?°®* Would school
searches for criminal evidence be upheld if conducted for the sole pur-
pose of prosecuting the student? If government employees never locked
their desks, but asked coworkers not to use their offices, are their expec-
tations of privacy reasonable? Can urine be “seized” from Customs of-
ficers who are neither armed nor exposed to sensitive information? The
cases that would control the answers to such questions, and myriad
others, provide virtually no guidance.

The other way to assure predictability is to decide virtually all rea-
sonableness cases in favor of permitting or denying the search. The spe-
cial needs cases can be characterized as doing just that. The cases
decided to date have been remarkably consistent in dispensing with the
warrant requirement and reducing the required level of suspicion.2®® But
this approach completely abdicates the judicial role in “deciding” cases.
It strikes a balance once and for all against the enforcement of the
Fourth Amendment’s privacy guarantee.?!®

Stated differently, the special needs cases decided recently have em-
braced a barely disguised formalism. They appear to abandon simplistic
reliance on probable cause and warrants in favor of a more sophisticated
and substantive analysis that will more often produce justice in the given

207. Predictability is more than aesthetically pleasing, Holmes believed prophecies about
the actions of courts to be no less than the law itself. See Oliver W. Holmes, The Path of the
Law, 10 HARv. L. REV. 457, 458 (1897). The accuracy of legal prophecy, and the willingness
and ability of members of society to resort to it, depends on fair predictability.

208. See Aleinkoff, supra note 79, at 976 (Balancing opinions are radically underwritten;
balancing takes place inside a “black box.”).

209. See supra notes 172-73 and accompanying text.

210. See Reamey, supra note 75, at 949 (“When measure after measure is removed from
one side of the balance without tipping the scales, it can only be because gravity is stayed by an
interested hand.”)
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In reality, however, they substitute the incantation “special needs”
for a more predictable probable cause and warrant analysis that was
more clearly within the contemplation of the Framers and backed by
decades of decisions. It may seem peculiar to argue that probable cause
is more predictable than some other form of analysis. Considerable pre-
cedent exists, however, construing what probable cause means in various
contexts. Even more important are those numerous cases in which the
Court has held that no probable cause existed. Because all of these cases
have necessarily relied heavily on the facts the officers knew when they
decided to arrest or search, a relatively complete “profile” of probable
cause exists. The profile is not easily accessed, but is reasonably well
understood by the actors in the criminal justice system. This wide-
spread understanding comes from decades of judicial decisionmaking.
Perhaps after a similar number of decades of decisions, special needs will
be as predictable as probable cause, but in the interim it will create con-
siderable confusion and a growing contempt for a system unable or un-
willing to make clear its constitutional limitations. Or, “special needs”
may acquire no substantive content and be used by courts needing a con-
venient way to circumvent the Fourth Amendment. In either event,
special needs will not just be a contemporary tool for flexible decision-
making as probable cause was before it. Probable cause decisions not
only have a history; they also reflect a good-faith effort by the Supreme
Court to define the contours of probable cause. Sometimes probable
cause was found to exist, but often it was found lacking. To date, special
needs have never been found lacking.

Not only courts will suffer from the lack of consistency and predict-
ability of the new special needs and reasonableness analyses. Those
charged with the enforcement of the law will be unable to discharge their
duties.?!? Citizens who are required to know the law or suffer its conse-
quences will be imperiled by unavoidable uncertainty. Only after the
Court tells the next targeted subclass that its previously held expectation
of privacy was unreasonable, will it be able to modify its behavior to
accurately coincide with what the Supreme Court believes is reason-
able.2!3 Until it is told, that next subclass can only wait and wonder how
its privacy rights will weigh in the scales. If those rights are always

211. This argument is made especially well in Wasserstrom & Seidman, supra note 11, at
44-51.

212. See Wasserstrom & Seidman, supra note 11, at 48.

213. Such decisions are so fact-specific that they offer only marginal gains in predictability.
School children, government workers, and vehicle salvage operators are now better informed
than previously about their privacy rights, but the cpinions directly involving them give lim-
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found to weigh lightly, there is a measure of predictability for the police
and citizens, but it is bought at a high price. As one author warns:

Before our courts decide to abandon the fourth amendment law
that has protected the right of people to find private places and to
be left alone, the need for these new law enforcement measures
ought to be more clearly demonstrated. Otherwise, the most im-
portant victim of illegal drugs may be the liberty of a nation.?!*

C. The Least Political Branch

In addition to the inefficiency and inconsistency inherent in concen-
trating decisionmaking at the Supreme Court, another reason to rethink
the trend exemplified by the special needs cases is that the Supreme
Court is not politically suited to active participation in the war on crime.
Professor Stephen Salzburg states this point succinctly:

Judges’ decisions might well make it easier for police and prosecu-

tors to investigate and convict those involved in drug trafficking.

But this is not the task assigned to the judiciary by federal and

state constitutions. The judicial task is quite the opposite; courts

must ensure that they stand between forces seeking to investigate

and convict and the individuals who are the targets of these forces,

and judges must guard against overzealous law enforcement.?!>

The judiciary is the least political of the three branches of govern-
ment. Members of the Court are nominated by one branch and con-
firmed by another. They have life tenure. The American constitutional
scheme contemplates, and depends on, an independent, apolitical
judiciary.216

Few would argue, however, that judicial independence precludes the
Court from adjudication of politically sensitive controversies,?!” or that
the Members of the Court are immune from the pull of political currents.
Those most opposed to an activist Court undoubtedly find at least some

ited guidance as to future outcomes because the opinions reveal very little reason for the bal-
ance that was struck,

214. Saltzburg, supra note 2, at 25.

215. Id. at 3.

216. See -Address by Chief Justice William H. Rehnquist, Northern Illincis University
School of Law, de Kalb, Illinois 2, 16 (Oct. 20, 1988) (copy available from the Public Informa-
tion Office of the Supreme Court of the United States) (independent judiciary enforcing written
Constitution is a “uniquely American contribution™); see also Vincent R. Johnson, The Decla-
ration of the Rights of Man and of Citizens of 1789, the Reign of Terror, and the Revolutionary
Tribunal of Paris, 13 B.C. INT'L & Comep. L. REv. 1, 15 (1990).

At some point, separation of powers requires the Court to abstain from decisions appro-
priately made by one of the other branches of government. However, as Justice Brennan
noted, “the mere fact that the suit seeks protection of a political right does not mean it presents
a political question.” Baker v. Carr, 369 U.S. 186, 209 (1962).

217, See O’BRIEN, supra note 10.
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politically motivated decisions to their liking.?!'®* When the Court is char-
acterized as politically independent, the description is necessarily a quali-
fied one. More accurately, the Supreme Court is not a representative
branch of government; the Court is not directly responsible to a constitu-
ency as are the other branches.?!?

This insulation from direct political influence provides the Court an
opportunity, unique among the branches of government, to avoid re-
sponding to the exigencies of the time and resorting to shortsighted pol-
icy imperatives. In contrast, the pressure on elected officials to produce
immediate results is enormous.??® Moreover, the Court’s political insula-
tion imposes an affirmative duty to act in ways the other branches
cannot.

The Court has the duty of interpreting the Constitution in many of
its most important aspects, and especially in those which concern
the relations of the individual and the state. The political proposi-
tion underlying the survival of the power is that there are some
phases of American life which should be beyond the reach of any

218. Brown v. Board of Education, 347 U.S. 483 (1954), was one of the most political of all
Supreme Court cases and has been widely accepted as reaching the right result. This is so
despite the shaky legal foundations for the decision. But see Charles L. Black Jr., The Lawful-
ness of the Segregation Decisions, 69 YALE L.J. 421 (1959) (arguing that the decision in Brown
was required by the Constitution); see also Julius G. Getman, Voices, TEX. L. REV. 577, 584-
85 (1988).

219. Alexander Bickel has nicely summarized the point:

Initially, great reliance for principled decision was placed in the Senators and the
President, who have more extended terms of office and were meant to be elected only
indirectly. Yet the Senate and the President were conceived of as less closely tied to,
not as divorced from, electoral responsibility and the political marketplace. And so
even then the need might have been felt for an institution which stands altogether
aside from the current clash of interests, and which, insofar as is humanly possible, is
concerned only with principle. We cannot know whether, as Thayer believed, our
legislatures are what they are because we have judicial review, or whether we have
judicial review and consider it necessary because legislatures are what they are.

ALEXANDER M. BICKEL, THE LEAST DANGEROUS BRANCH 25 (1962).

220, Electronic dissemination of information has required politicians to answer quickly the
demands of their constituency. Re-election demands that politicians at least appear to solve
complex problems, and to aggressively address high profile issues, even when those problems
and issues require protracted consideration, difficult choices, and long-term solutions. Alexan-
der Bickel observed this political reality nearly three decades ago:

Men in all walks of public life are able occasionally to perceive this second aspect of
public questions [the unintended or unappreciated bearing on values that have a
more general and permanent interest]. Sometimes they are also able to base their
decisions on it; that is one of the things we like to call acting on principle. Often they
do not do so, however, particularly when they sit in legislative assemblies. There,
when the pressure for immediate results is strong enough and emotions ride high
enough, men will ordinarily prefer to act on expediency rather than take the long
view.

Id.
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majority, save by constitutional amendment.??!

Otherwise, a void would be left in the political dynamic, and the consti-
tutionally provided opportunity to do what courts do best would be
wasted.

The Supreme Court is largely ineffective when it abandons its role as
preserver of core values to become a combatant against social ills. This
ineffectiveness results in part from the way cases are brought to the
Court.??? Unlike the legislature, the Court focuses its attention on rela-
tively narrow issues of law framed and brought to it by the litigants.
These issues are narrowed by the existence of prior opinion by which the
Court will feel bound and by the limited time and attention a supreme
court can give competing cases on a crowded docket. Further narrowing
results from the Court’s self-imposed restraint and its unwillingness to
usurp the prerogatives of other branches.??®* The Court is also limited by
rules of evidence, principles of code construction, standards of appellate
review, and other procedural devices??* that do not exist in a legislative
setting. Moreover, the Court is mindful that its credibility, and the re-
sponse of the other branches to its decisions, turns on its ability to appear
to be acting like a court.

The circumstances that determine the reasonableness of judicial
decisions include statutory language, precedents, and all the other
conventional materials of judicial decision making, including such
prudential virtues familiar to lawyers as sensitivity to the limits of
judicial knowledge and to the desirability of stability in law.22°

When the Supreme Court, or any court, deviates too radically from the
accepted notions of judicial conduct, it risks being ignored, possibly the
worst fate a court can suffer.?2® All of these factors influence the scope of

221. Eugene V. Rostow, The Democratic Character of Judicial Review, 66 HARV. L. REV.
193, 196-97 (1952).

222. See Wachtler, supra note 11, at 16-18 (outlines judicial process and concludes that
judicial lawmaking complements, but differs from, legislative lawmaking).

223. Seeid. Contrast this state of affairs with the relatively free-wheeling conduct of legis-
lative bodies. The range of issues they may address is much larger; legislators are supported by
staff members and governmental agencies capable of providing or gathering independent data
bearing on the issues; and the legislature, unlike a court, decides for itself the direction of its
inquiry, how issues will be framed, and the means used to advance the inquiry. Perhaps most
importantly, a legislature has access through lobbyists, constituents, experts, and special inter-
est groups to raw and refined data on how the public feels about the matter. No one suggests
that legislatures are not appropriately concerned about public response, or that they should
not respond to it. That suggestion is, however, often made about courts.

224, Rostow, supra note 221, at 198.

225. See POSNER, supra note 202, at 131. These conventional resources and constraints of
judicial decision-making are foreign to both the legislator and the arbitrator.

226. It is more important for a court to be respected than for it to be popular. The
Supreme Court should lead by moral example precisely because it is a highly visible legal
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the Court’s lawmaking,?*’

The composition of the Court also calls into serious question its abil-
ity to accurately gauge the “community’s moral intuitions”??® in decid-
ing whether a search or seizure is reasonable. Precisely because the
Court is not selected by and answerable to a constituency, it may be con-
siderably out of touch with society’s norms. That only nine Justices sit
and that only one woman and two African-Americans have ever served
on the Court, strongly suggest that many views go unrepresented by
members of the Court, a fact that argues against the Court acting in
overtly political ways.?2°

Courts, on the other hand, are well suited to preserving enduring
constitutional and social values. Alexander Bickel stated this well:

[Clourts have certain capacities for dealing with matters of princi-
ple that legislatures and executives do not possess. Judges have, or
should have, the leisure, the training, and the insulation to follow
the ways of the scholar in pursuing the ends of government. This
is crucial in sorting out the enduring values of a society, and it is
not something that institutions can do well occasionally, while op-
erating for the most part with a different set of gears. It calls for a
habit of mind, and for undeviating institutional customs. Another
advantage that courts have is that questions of principle never
carry the same aspect for them as they did for the legislature or the

institution. Involvement in a street fight over controversies of the day undermines the respect
for, and in turn the effectiveness of, the decisions of the Court. As Professor John Burkoff
observed:
[T]he diminution of liberties begins with the increasing disrespect for—or disregard
of—our own legal rules and institutions. If the courts—especially the Supreme
Court—fail to follow the law, or if they are widely believed to be manipulating it to
reach predetermined ends, how can the citizenry be expected to respect — or even to
follow—the law themselves?
Burkoff, supra note 4, at 556; see Saltzburg, supra note 2, at 3-4 (“cheating” by courts dimin-
ishes capacity to legitimate governmental decisions).

227. The pejorative “activist” label sums up much of the criticism leveled at the Court by
opponents of its decisions. Despite the efforts of the Court to disguise “lawmaking” decisions
to give them legitimacy and greater acceptance, some fictions are too transparent. Parties
benefitted by the decisions are understandably disinclined to describe the Court in which they
won as “activist,” but the losers do not hesitate to do so in an apparent attempt to undermine
the decision’s persuasive force. See POSNER, supra note 202, at 132 (judicial self-restraintisa -
political theory rather than the outcome of legal reasoning).

228. See Wasserstrom & Seidman, supra note 11, at 89.

229, Justices of the Supreme Court have never been accused of being representative of
American society at large. With almost no exceptions, the members have been white, well-
educated men from the mainstream of the legal profession. See O’BRIEN, supra note 10, at Ch.
2. It is hardly remarkable that they may not be directly in touch with the contemporary views
of all segments of society; it is far more remarkable that the Court has demonstrated as much
diversity of thought as it has. See Wasserstrom & Seidman, supra note 11, at 100. Because the
Supreme Court was never designed to be answerable to a constituency, the composition of the
Court is much less troubling than it would be otherwise,
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executive. Statutes, after all, deal typically with abstract or dimly
foreseen problems. The courts are concerned with the flesh and
blood of an actual case. This tends to modify, perhaps to lengthen,
everyone’s view. It also provides an extremely salutary proving
ground for all abstractions; it is conducive, in a phrase of Holmes,
to thinking things, not words, and thus to the evolution of princi-
ple by a process that tests as it creates.?3°
Political isolation does not impede the Court in this role;**' rather, it
facilitates the Court’s work by shielding it from the distractions of a con-
stituency. Specifically, political isolation permits the Supreme Court to
act in the best interests of the whole, sometimes by ignoring the wishes of
the majority. Justice Brennan observed:

There is a sense in which judicial review is decidedly counter-

majoritarian. The judiciary does not sit to count votes. It rests on

the principle, expressed in the Constitution, that there are circum-

stances in which the majority must yield to the greater national

interest in the protection of rights.?%2

Opinions serve as effective vehicles for analyzing and explaining the
policy considerations that ultimately determine the decision’s persuasive-
ness and its impact on the other branches and the public. The legislature
has no close analogue.?*®* The push and pull of politics effectively forces
legislators to abandon any inclinations to uphold unpopular causes on
the basis of principle. Only the occasional “lame-duck™ officeholder,
freed from concern about reelection, will commit political suicide in de-
fense of some noble principle.?*

Many of the same factors that limit or facilitate legislation also dis-
tinguish the executive branch from the judicial. The Executive is also
directly accountable to a constituency, has many independent sources of
information, and appropriately responds to public sentiment. Like legis-
latures, and unlike courts, the Executive lacks “the leisure, the training,
and the insulation to follow the ways of the scholar in pursuing the ends
of government.”%**

231

230. BICKEL, supra note 219, at 25-26; see Edward H. Levi, The Nature of Judicial Reason-
ing, 32 U. CHL L. REV. 395 (1965); Wachtler, supra note 11, at 16-18,

231. Political independence and judicial decisionmaking processes are especially well suited
to the definition and development of individual liberty rights. See Wachtler, supra note 11, at
19.

232. Brennan Jr., supra note 8, at 6.

233, See POSNER, supra note 202, at 131 (conventional resources and constraints of judicial
decisionmaking are foreign to both the legislator and the arbitrator).

234. The political rhetoric of principle should not be confused with the real thing. For
example, it may be politically expedient to publicly support the freedom of speech involved in
a farmers’ demonstration against unpopular agricultural policy, but dencunce flag burning by
a political protester as un-American.

235. BICKEL, supra note 219, at 25-26.
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D. The Supreme Court’s Duty to Decide Aspirétionally

The judiciary is the only branch capable of consistently aspirational
decisionmaking.2*¢ The constitutional scheme of government intended
that the judiciary act as the keel of the ship of state, and not the rud-
der.?’? This role lacks the glamour and excitement of day-to-day
micromanagement, but it is indispensable. More accurately, this role is
as indispensable as the “core” values or principles it protects.??®

When the Supreme Court decides that separate is not equal or that a
right to privacy exists, it does so by reaching deep within the traditional
values represented by the Constitution, searching the collective latent
meaning of the words rather than demanding an expressed prescrip-
tion.?>> When the Supreme Court requires probable cause or a warrant,
its task is simplified by the express command of the Constitution. Devi-
ating from that command is a serious step, but not in itself inconsistent
with the Court’s proper role. The Court goes too far only when it loses
touch with the principles of the Fourth Amendment, when it fails in its
duty to remind us of the sometimes unpopular principles it is sworn to
defend.?*®

236. Edward Levi alluded to this function of the Court:

Finally, without regard for the technical propriety of what the Court does, there is no
doubt that the Court’s influence as an acceptable objective force is diminished the
greater the controversy. This easy and customary point, however, must be corrected
by an awareness that it is the Court’s appeal to our better selves, connoting some
controversy, which is the source of its moral power and persuasion.

Levi, supra note 230, at 409.

237. See id.

238. Some say the American public would not support the Bill of Rights if it were put to a
vote today. Regardless of whether this is true, the Bill of Rights is not up for a vote today, or
any other day, unless a supermajority agrees that it should be dismantled or modified. See
BICKEL, supra note 219, at 27 (“Matters of expediency are not generally submitted to direct
referendum. Nor should matters of principle, which require even more intensive deliberation,
be so submitted.”); Brennan Jr., supra note 8, at 4 (“Wary of the fragility of constitutional
guarantees, the Framers of our Constitution devised an amendment process that all but pre-
cludes the diminution of the textual rights.”). If constitutional guarantees were easily repealed
or modified, governmental excesses might be subsequently curbed by reinstatement or further
modification of these rights, but the country’s principles would be no more permanent than the
latest television sitcom riding a wave of popularity.

239. See POSNER, supra note 202, at 141 (“The framers gave us a compass, not a
blueprint.”); see also James J. Tomkovicz, Beyond Secrecy for Secrecy’s Sake: Toward an Ex-
panded Vision of the Fourth Amendment Privacy Province, 36 HASTINGS L.J. 645, 670 (1985)
(privacy interest protected by Fourth Amendment is broader than narrow reading of the words
suggests).

240. If the principles of the Constitution are truly enduring, perhaps the Court does not
need to remind us of them, and we would not suffer their legislative dilution. See Wasserstrom
& Seidman, supra note 11, at 76. This argument, however, ignores human frailty. In recent
memory, popular opinion strongly favored prosecution of flag burners despite the obvious free
speech implications. Why would American saciety have more sympathy for the privacy rights
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Courts, executives, and legislatures may all choose te act aspiration-
ally, but constitutional courts have the duty to do so. A lawful and or-
derly society is itself an aspiration, but for the Supreme Court one that
must be sought by faithful adherence to the announced principles of the
society. Chief Justice Rehnquist has described a judge’s role: “to admin-
ister a system of justice whose twin purposes are the conviction of the
guilty and the vindication of the innocent.”?*! Professor John Burkoff
has observed that even these goals do not outweigh “constitutional re-
straints on excessive police conduct.”?*?> Decisions like those in the spe-
cial needs cases substitute the short-term gain for the long-term stability,
the thrill of waging war on crime®*® for the predictable protection of
privacy.?#

Justice Stevens dissented in California v. Hodari D. to the Court’s
narrowing of the definition of ‘“‘seizure” to uphold the admission into
evidence of contraband abandoned by a suspect fleeing police:

Some sacrifice of freedom always accompanies an expansion in the
executive’s unreviewable law enforcement powers. A court more
sensitive to the purposes of the Fourth Amendment would insist on
greater rewards to society before decreeing the sacrifice it makes
today. . . . The Court’s immediate concern with containing crimi-
nal activity poses a substantial, though unintended, threat to values
that are fundamental and enduring.?*®

of those accused of street crime than it has for the speech rights of those violating a flag
desecration statute? Nor does American society as a whole correlate privacy rights of
“criminals” with privacy rights of law-abiding citizens.

241. Florida v. Royer, 460 U.S. 491, 520 (1983) (Rehnquist, J., dissenting).

242. Burkoff, supra note 4, at 557. The aspirations captured in the Constitution’s articu-
lated and implied principles largely focus on individual rights rather than the narrow desires of
government. The scope of these aspirations is reflected in a speech by Justice William Brennan
who said: “The Constitution with its Bill of Rights thus has a bright future, as well as a
glorious past, for its spirit inheres in the aspirations not only of all Americans, but of all the
people throughout the world who yearn for dignity and freedom.” Brennan Jr., supra note 8,
at 9; see California v. Hodari D., 111 8. Ct. 1547, 1562 (1991) (Stevens, J., dissenting) (Court
must protect “values that are fundamental and enduring”).

243, In a criticism also apropos of the Rehnquist Court, Professor Burkoff noted: “The
Burger Court often acts, in its resolution of Fourth Amendment issues, however, as much like
an overzealous police department, as it does like a court. It quite clearly sees its preeminent
role in criminal cases as that of insuring that criminals go to jail.” Burkoff, supra note 4, at
557. This criticism was echoed recently by Justice Stevens, citing Alexander Bickel and dis-
senting from the Court’s narrowing of the definition of “seizure’: ‘“The Court’s immediate
concern with containing criminal activity poses a substantial, though unintended, threat to
values that are fundamental and enduring.” Hodari, 111 S. Ct. at 1562 (Stevens, I,
dissenting).

244. Fourth Amendment guarantees extend beyond the sanctity of personal effects or the
home. Privacy is an indispensable predicate for the enjoyment of other liberties. Tomkovicz,
supra note 239, at 667.

245. Hodari, 111 S. Ct. at 1562 (Stevens, J., dissenting) (citation omitted).
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E. Which Aspirations Are the Rights Ones?

At the end of the debate, the Court must finally decide what the
enduring principles of the Constitution are.?*®* Guidance in making this
foundational decision comes from several sources, including the clear
declarations of the Framers, the history of the document, and, to some
extent, conventional morality.>*” The purpose of the Constitution, and
especially the Bill of Rights, is also of great significance. The language of
the Fourth Amendment is clearly designed to protect privacy and to es-
tablish safeguards against governmental intrusion.2*® Given this design,
in cases where a court is hardpressed to decide among competing princi-
ples because no clear prescription exists, the court should prefer the prin-
ciple that advances the individual’s privacy rights, the prescription that is
clear.2*® Professor Arnold Loewy reminds us that “so long as fourth
amendment standards are forged in cases involving not very nice people,
the Court must be concerned about the negative impact its decisions have
on those of us who are nice.”?°® A weighty presumption in favor of the
individual and against governmental intrusion is most consistent with the

246. The late Judge J. Braxton Craven suggested that these decisions are “exercises in
pragmatics often clothed in legalistic syllogisms and that the controlling principle, seldom
expressed, is expediency: What is best for the nation?” J. Braxton Craven Jr., Paean to Prag-
matism, 50 N.C. L. REv. 977, 981 (1972). “What is best for the nation,” however, must be
taken in the broad sense. It may seem to a court best for the nation to have yet another tool
with which to fight crime, but the higher and more important need of the nation in the long
run is for individual privacy. See Saltzburg, supra note 2, at 3 (“Courts that turn their backs
on constitutional principles do no service to the nation in the long run, notwithstanding any
perceived short-run gains resulting from their toleration of practices that ought to be
condemned.”).

247. For a thorough description of the various approaches to constitutional interpretation,
see Wasserstrom & Seidman, supra note 11.

248, See Burkoff, supra note 4, at 522 (“The aim of the draftsmen of the Fourth Amend-
ment to prevent oppressive breaches of personal privacy by agents of the State cannot be gain-
said.”); Saltzburg, supra note 2, at 3 (courts must stand between forces of investigation and
prosecution and those who are targets of law enforcement). However, Baker has also sug-
gested that the Fourth Amendment coincidentally “recognizes a practical governmental au-
thority to seek out and punish law violators.” Baker, supra note 27.

249. Ronald Dworkin poses the interesting question of whether even an express constitu-
tional command is a “rule” instead of a “principle” that should be given deference unless it is
clearly outweighed by another policy or principle. Ronald M. Dworkin, The Model of Rules,
35U. CH1 L. REV. 14, 28-29 (1967-68). Even if the individual’s right to privacy is a “princi-
ple” in this sense, it is entitled to great deference. Dworkin suggests that words like “reason-
able” that modify a rule make it “depend to some extent upon principles or policies lying
beyond the rule.” Id. at 29. The reasonableness requirement of the Fourth Amendment was
meant only to call into play principles lying beyond the usual rule — presumably the principle
of individual privacy against which the rule should be read.

250. Arnold H. Loewy, The Fourth Amendment as a Device for Protecting the Innocent, 81
MicH. L. REev. 1229, 1256 (1983); ¢f. Wisotsky, supra note 2, at 913 (drug enforcement has
reached into the lives of ordinary people, not just drug dealers).
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principle suggested by the amendment’s language.?>! Such a presump-
tion is also most consistent with the history of the amendment.?>? At the
time the Bill of Rights was adopted, police presence was virtually nonex-
istent.2>> Had the Framers been able to foresee the invasion of govern-
ment into the daily lives of citizens, would the privacy protections of the
Fourth Amendment have been less than they are, or more?*** Would
reasonableness have been used to soften the hard rule of probable cause
and warrant?

Aspirational decisionmaking does not preclude the use of reasona-
bleness as a way to judge the constitutionality of a search or seizure.
This method should, however, be employed only in those cases in which
the balance tips so obviously in favor of the government and against the
individual that reasonable minds could not differ. The Supreme Court
could, despite the associated problems, continue to judge searches and
seizures against a standard of reasonableness, but with a consistent pre-
disposition in favor of individual privacy and against governmental intru-
sion.?>> This approach would preserve the core principle of the
amendment; it would be “aspirational,” and it would increase the pre-
dictability of decisions by clarifying the purpose of the decisionmaking
process. Those who favor a more flexible version of the Fourth Amend-
ment might find this approach acceptable. The Court could then engage
in more sophisticated and context-based decisionmaking without aban-
doning altogether the traditional mode of analysis. This method seeks to

251. See Saltzburg, supra note 2, at 3 (judicial task is to gnard against overzealous law
enforcement).

252. See Grayson, supra note 15; see also Tomkovicz, supra note 27, at 670-73 (privacy
rights extend beyond secrecy to encompass fundamental liberties from government intrusion).

253. Police forces did not appear in America until more than fifty years after the Bill of
Rights was adopted. Grayson, supra note 15, at 113.

254. See Id, at 113. These queries are not intended to suggest that the Supreme Court
should be governed by what it perceives the Framers would have wanted had they been able to
anticipate the development of society. The great strength of the Constitution, and a credit to
the Framers, is that the commands were cast broadly to accommodate changing needs. It is
useful, however, in searching for a purpose in the words of the Constitution, to remember the
context in which they originated. If the Framers felt, at a time when government was not
nearly so invasive or pervasive, that citizens needed protection from searches and seizures,
then they were either extraordinarily gifted with foresight, or they felt strongly about the value
of privacy. Assuming the latter because the former seems much less likely, an “aspirational”
Court seeking to remind us through its decisions of the purpose of the Fourth Amendment
should decide in ways that most protect the individual from government.

255. See Sundby, supra note 28, at 383-84 (many of Fourth Amendment’s “present ills” are
symptoms of Court’s failure to define reasonableness to reflect amendment’s underlying values
and purposes).



Winter 1992] “SPECIAL NEEDS” AND PROBABLE CAUSE 339

integrate the aspirational into the pragmatic.2%®

Applying this method of analysis to the special needs cases may not
always invalidate the search, but it would always remind the other
branches of government, and the people, that privacy is a principle worth
its price.>’” The Court should explain why school discipline is more im-
portant than privacy. It should divulge why it believes school adminis-
trators, government supervisors, and probation officers, but not police
officers, are incapable of determining probable cause. The Justices
should demand from the government truly compelling reasons for dis-
pensing with the traditional Fourth Amendment privacy safeguards.?>®
Those reasons do not include inconvenience or frustration, for the pur-
pose of the amendment is to frustrate and hinder government searches.?>®
And the proper role of the Supreme Court is not to facilitate searches.?%°

If special needs count at all in the constitutional balance, they must
be needs other than the needs of law enforcement; the balance for those
has already been struck. For a special need to justify anything less than
probable cause, individualized suspicion, and a warrant, it must be a
need even more compelling than law enforcement needs. Otherwise, the
Court is substantially increasing the risk of governmental mistake and
harm to the citizen for a reason less worthwhile than law enforcement,
which demands more stringent safeguards. The urinalysis cases illustrate
this point. The special needs used to justify the intrusions were deter-
rence of drug use among Customs officers?s! and prevention of railroad
accidents,?52 both concededly important goals. But are they more impor-
tant than the detection and prevention of crime??%® If not, why does the
Constitution permit searches in the urinalysis cases without any suspi-
cion at all and without a warrant, whereas a search for evidence of crime

256. See Baker, supra note 27, at 887 (“our constitutional dualism . . . creates a tension in
methodology between flexibility and fixity”).

257. Cf. Schulhofer, supra note 46, at 29 (Fourth Amendment does not prevent dealing
with drug and AIDS problems, but requires that “courts resist hasty overreactions and take a
hard look at the need for intrusion and the means employed”).

258. See Sundby, supra note 28, at 442 (compelling-government-interest/least-intrusive-
means test establishes a high standard for all intrusions and recognizes that all intrusions im-
plicate privacy).

259. See Saltzburg, supra note 2, at 3 (Constitution assigns judiciary task of guarding
against overzealous law enforcement). ’

260. See id.

261. National Treasury Employees Union v. Von Raab, 489 U.S. 656, 665 (1989).

262. Skinner v. Railway Labor Executives Ass’n, 489 U.S. 606, 620 (1989).

263. Commentators have noted that governmental interests, because they are tangible and
visible, always will be weighed more heavily than less tangible privacy rights. See Sundby,
supra note 28, at 439; see also DiPippa, supra note 190, at 497 (“[P]rivacy inevitably loses
when balanced against law enforcement”).
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requires both??%* The answer should not be because the Supreme Court
wants to covertly restructure the Constitution’s balance.?*®

And the answer cannot be that the special needs cumulate with law
enforcement needs because that analysis would too greatly denigrate the
constitutional safeguards associated with law enforcement needs merely
because of the presence of special needs. If law enforcement needs are
any part of the rationale for conducting a search, the traditional protec-
tions associated with searches for criminal evidence should be present.25¢
Law enforcement is itself a very important and weighty government in-
terest. If the constitutional scheme requires probable cause and a war-
rant for searches designed to produce criminal evidence, it is hard to
imagine what further societal need would be so significant that its pres-
ence should reduce the standard of suspicion and judicial review. The
Supreme Court has, of course, identified many such needs, but the con-
ceptual integrity of the practice is certainly questionable.

On a more elementary level, if these special needs or ones analogous
to them are so important, arguably they would be specifically referenced
by the Constitution. However, the document does not except Fourth
Amendment prohibitions from application in cases of important govern-
mental need, like law enforcement. It speaks directly only to protection
of “the right of the people to be secure.”?$” The goal of law enforcement
may be implicitly recognized by limiting but not altogether prohibiting
searches and seizures. And other equally important goals may deserve
similar recognition. But the Supreme Court should be very careful about
reading goals into, and protections out of, the Constitution.2%®

264. In fact, bodily intrusions for criminal evidence are not always permitted even when
probable cause exists and the probative value of the evidence is great. See Winston v. Lee, 470
U.S. 753 (1985) (court properly denied authorization for surgery to remove bullet from
defendant).

265. Speaking of the decision in Von Raab, one commentator noted:

The court did not present an effective argument concerning the tangible risks to
which society is exposed in the absence of drug testing in the Customs Service. How-
ever, by applying the balancing test and by trumpeting the compelling governmental
interest rationale, the Court furtively circumvented the requirement of reasonable
suspicion.

Westover, supra note 144, at 820 (citation omitted).

266. See Sundby, supra note 28, at 433 (Warrant Clause’s standards for criminal investiga-
tion provide appropriate guide for interpreting reasonableness).

267. U.S. CoNnst. amend. IV.

268. See Sundby, supra note 28, at 400 (“Redefining probable cause to include government
justifications independent of suspicious activity not only conceptually diminished the role of
traditional probable cause in fourth amendment analysis but also diluted its meaning in a way
that created a new receptiveness to government intrusions.”). Finally, if government needs are
employed in an effort to determine reasonableness, those needs should be used only to decide
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III. Conclusion

It is unlikely that the Framers, having crafted so carefully the
branches of government, each with a unique function, meant for the
Supreme Court to micromanage the Fourth Amendment. Surely they
did not intend that the nation’s highest court engage in the kind of ad-
hoc balancing that the search for reasonableness requires.?®® Had this
been their intention, they would have designed the Court as an institu-
tion and as a process to be better suited to the task.

Even if the Supreme Court wished to facilitate the detection and
prosecution of crime, it has a higher purpose. It must safeguard the con-
stitutional protections of those not within the criminal justice system,
those not before the trial court accused of crime. Only the judicial
branch has both the power and the freedom to insure that the Fourth
Amendment is not just a faded scrap of paper housed in the National
Archives.

“Special needs” and other attempts to diminish the role of the
Fourth Amendment as a hindrance to law enforcement, reflect Roper’s
misunderstanding of the function of law and are unworthy of the Na-
tion’s highest court. The law, and especially the law of a constitution,
exists to protect all of the members of society, not just the good ones.
Removing laws to get after the Devil may be well intentioned, but the
result is that all of society is laid open to the evils those laws protected
against. As More says, “Yes, I’d give the Devil benefit of law, for my
own safety’s sake.”?’° If we use special needs as an axe to cut down the
laws in pursuit of the Devil, we must imagine not only what the world
will be like without the Devil, but what it will be like without the laws.

that issue, and not to answer whether a privacy right exists in the first place. Tomkovicz,
supra note 239, at 695-96.
269. Professor Schulhofer explained the Court’s transformation by noting that:

In our constitutional mythology, the job of the courts, after all, is to find law, to
ascertain the rights of the individual, not to balance costs and benefits like a legisla-
ture or even a construction engineer. In this sense, the Burger Court again seemed
even less respeciful of the judicial role than the Warren Court was, even less re-
strained in treading on the policy-making functions of the other branches of govern-
ment. Yet the Burger Court never got a bad name for this in its criminal cases,
probably because it tied its activist methods to conservative results. It used cost-
benefit analysis like a legislature, but the government won.

Schulhofer, supra note 46, at 19.
270. BoLT, supra note 1, at 38.






